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EASTER  TERM,  8  VICTORIiE. 


Humphrey 8^   Administrator   of   Edward   Humphreys,        1845. 

deceased,  v.  Jones.  - 

April  17. 

Assumpsit  on  a  joint  and  several  promissory  note  for  a.  haTing 

i6400  and  interest,  made  by  the  defendant  and  one  Robert  ^£^|^joCt^ 

Jones,  since  deceased,  dated  6th  June,  1 888,  payable  to  the  ""^  tf^^ni 

,  promissory 

plaintiff's  intestate.— Plea  (inter  alia)  the  Statute  of  Li-  note  made  by 

nutations.    At  the  trial  before  WigUman,  J.,  at  the  last  ^^^  caii^ 

Assizes  at  Liverpool,    it    appeared  that    the  defendant  g^.'^d^J  fo^ 

signed  the  note  as  surety  for  his  brother,  Robert  Jones,  payment  of  the 

moner  dne 

who  had  paid  the  interest  up  to  the  time  of  his  death  in  upon  it,  re- 
1835,  and  whose  widow  had  also  afterwards  paid  interest  SoWer^to^apply 

to  B/s  execn- 
tru,  stadng  (in  writing),  that "  what  she  should  be  short  he  would  asnst  to  make  up."  The  exe- 
cutrix haring  been  appUed  to,  but  not  paying  anything  :—Held^  that  A/s  conditional  promise  of 
payment  beome  thmby  absolute,  and  rendered  him  liable  in  an  action  brought  against  him  on 
the  note  more  than  six  yean  after  its  date,  and  after  a  reasonable  time  for  payment  by  the  exe- 
cntrix  had  elapsed. 

VOL.  XIT.  B  M.  W. 


CA8E8  IN  THE  EXCHEQUER^ 

1845.  on  tbe  note  till  1889.  The  evidence  to  take  the  case  out 
of  the  Statute  of  Limitations,  as  against  the  defendant, 
consisted  of  certain  letters  written  bj  him  in  the  years 
1840  and  1841,  in  answer  to  applications  firom  the  plain- 
tiff's attorney.  On  the  5th  of  December,  1840,  the 
attorney  applied  to  the  defendant  for  payment  of  the 
note;  and  on  the  8th  the  defendant  wrote  in  answer, 
stating,  that  he  had  written  to  the  executrix  to  come  and 
arrange  about  it,  and  he  would  write  again  after  he  had 
seen  her.  On  the  6th  March,  1841,  the  plaintiff's  attor- 
ney again  wrote  to  the  defendant  as  follows : — '^  I  beg  to 
call  your  attention  to  my  letter  of  the  5th  December  last, 
respecting  the  £400  due  on  your  note  to  Mr.  Edward 
Humphreys.  The  money  is  wanted  immediately,  and  I 
will  therefore  thank  you  to  fix  an  early  day  for  the  pay- 
ment thereof  in  order  that  I  may  arrange  with  the  par- 
ties." To  this  letter,  on  the  8th  March,  the  defendant 
replied  as  follows : — "I  am  in  receipt  of  yours  of  the  6th, 
handed  me  this  morning.  I  have  forwarded  it  to  Mrs. 
Jones,  with  a  request  that  she  will  come  over  without  de- 
lay to  settle  the  business.  May  I  beg  you  will  write  to 
her  by  the  first  post  to  press  payment,  and  what  she  mag 
be  short,  I  taill  assist  to  make  vp.  I  send  you  her  address." 
Application  was  accordingly  made  on  the  part  of  the 
plaintiff  to  Mrs.  Jones  for  payment,  but  without  effect ; 
and  in  1844,  this  action  was  brought  against  the  de- 
fendant. 

Upon  this  evidence  the  learned  Judge  directed  a  verdict 
for  the  plaintiff,  giving  the  defendant  leave  to  move  to 
enter  a  nonsuit  or  a  verdict  for  him,  if  the  Court  should 
be  of  opinion  that  these  letters  did  not  constitute  a  suf- 
ficient acknowledgment  to  take  the  case  out  of  the  Statute 
of  Limitations. 

Knowles  now  moved  accordingly. — ^There  is  nothing  in 
either  of  the  defendant's  letters  which  amounts  to  such  an 
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wietmdUiamd  ackncnrledgment  of  the  debt  as  that  a  {)ro-  1845. 
mise  to  pay  it  can  be  implied  therefrom.  There  is  no 
adinission  of  UabiUtj  in  himself,  but  merely  an  engage- 
ment to  assist  the  executrix  of  his  co^maker,  who  was  the 
person  primarily  liable.  [Parke,  B. — That  engagement 
was  made  with  reference  to  a  note  on  which  the  defendant 
VE8  originally  liable ;  and  it  is  such  an  acknowledgment 
as  imports  a  promise  to  pay  the  debt  due  upon  that  note, 
mease  the  other  party  does  not.  When  she  does  not  pay, 
his  promise  becomes  an  absolute  one,  and  admits  the 
dedaration.]  The  true  construction  of  the  letter  is  rather 
tlus:  ''She  is  the  party  liable  to  pay;  but  if  she  do 
not,  I  will;"  and  there  is  no  authority  that  a  promise 
by  a  party  to  pay  the  debt  of  another  can  take  a  debt  of 
bis  own,  although  upon  the  same  security,  out  of  the 
Statute  of  Limitations.  The  principle  is  thus  stated  by 
Parke,  B.,  in  Morrett  v.  Frith  [a):  ''According  to  the 
recent  cases,  the  document,  to  take  the  case  out  of  the 
statute,  must  either  contain  a  promise  to  pay  the  debt  on 
request,  or  an  acknowledgment  from  which  such  promise 
ii  to  be  inferred.  Now  the  utmost  that  can  be  made  of 
the  letter  in  this  case  is,  that  it  acknowledges  the  existence 
of  the  debt  mentioned  in  the  previous  letters,  but  that 
tbe  defendant  does  not  mean  to  express  any  promise  to 
paj,  but  reseires  it  for  future  consideration."  [Parke, 
B.— There  must,  no  doubt,  be  something  proved  which 
fits  the  promise  stated  in  the  declaration,  which  is  a  pro- 
mise to  pay  on  request.  But  if  the  evidence  be  of  a  pro* 
mise  to  pay  upon  a  condition,  and  the  condition  be  per- 
formed, it  becomes  absolute,  and  is  a  promise  to  pay  on 
request.  K  the  action  had  been  brought  immediately 
after  the  letter  was  written,  so  that  there  had  been  no 
time  for  the  executrix  to  pay,  the  case  might  be  different. 
PoBoek,  C.  B.— The  letter  of  the  8th  of  March  must  be 

(a)  3  M.  &  W.  402. 

b2 
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read  with  reference  to  all  the  previous  letters.  Now  in 
that  letter  the  defendant  says  in  effect^  ''I  am  only  a 
surety — Mrs.  Jones  is  the  person  who  ought  to  pay — and 
I  renew  my  engagement  as  surety:  apply  to  her,  the 
principal,  who  ought  to  pay,  and  if  she  does  not,  I  will 
pay.''  Parke,  B. — ^It  amounts  to  this :  "  I  will  pay  what- 
ever she  does  not,  on  application  being  made  to  her."] 
Then  should  not  that  have  been  an  application  to  her  by 
means  of  legal  process?  [Parke,  B. — ^No;  the  defendant 
promises  to  pay  on  non-payment  by  her  when  applied  to 
for  payment.  It  is  not  necessary  to  sue  her,  in  order  to 
make  it  an  absolute  promise  by  the  defendant ;  when  she 
fails  to  pay,  it  is  absolute,  and  admits  the  declaration. 
Alderson,  B. — I  doubt  whether  it  even  is  a  conditional 
promise  at  all.] 

Per  Curiam  (a), 

Bule  refused. 

(a)  PoUock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 


OooDLiFF  V.  Fuller  (5). 

i^OCEBURN  moved  for  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  defendant  should  not  have  leave  to 
inspect  two  letters,  written  by  the  plaintiff  to  the  defend- 
ant in  or  about  January,  1844.  This  was  an  action  for 
breach  of  promise  of  marriage,  and  it  was  stated  in  the 
aflEidavits,  that  the  defendant  had  paid  his  addresses  to  the 
plaintiff,  but  that,  in  consequence  of  some  misunderstand- 
tained  a  release  ing  between  them,  the  proposed  marriage  was  broken 

of  hiB  promise, 
and  which, 

after  the  breaking  off  of  the  connexion,  the  defendant  had  returned  to  her  npon  an  understand- 
ing that  all  the  letters  of  both  should  be  mutually  returned,  which  she  had  not  complied  with 
on  her  part. 

(b)  This  case  was  decided  in  Hilary  Term,  Jan.  13,  but  was  accident- 
ally omitted  in  its  proper  place. 


In  an  action 
for  breach  of 
promise  of  mar- 
riage, the 
Court  refused 
a  rule  for  the 
defendant  to 
inspect  let- 
ters written  by 
the  plaintiff  to 
him,  which 
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off,  and  it  was  agreed  between  the  parties  that  all  their 
letters  should  mutually  be  given  up  to  each  other.     The 
defendant  alleged  that  he  had  returned  to  the  plaintiff  all 
the  letters  written  by  her  to  him,  including  the  two  in  re- 
spect of  which  this  application  was  made,  but  that  the 
plaintiff  had  not  performed  her  part  of  the  agreement,  by 
returning  his  letters,  and  that  the  letters  in  question  con- 
tained a  release  of  his  promise.     Cockbum  contended,  on 
the  authority  of  the  case  of  Bausfield  v.  Goeffrey  (a),  that 
the  Court  ought,  in  exercise  of  its  equitable  jurisdiction,  to 
direct  an  inspection  of  these  letters ;  that  it  was  in  fact  the 
case  of  a  release  which  had  improperly  been  obtained  pos- 
session of  by  the  party  who  executed  it,  of  the  benefit  of 
which  the  other  party  ought  not  so  to  be  deprived. 

Wi^ion  shewed  cause  in  the  first  instance,  and  insisted, 
first,  that  the  application  was  too  late,  the  letters  in  ques- 
tion having  been  returned  in  June,  1844,  and  the  action 
brought  in  the  October  following,  and  being  now  entered 
for  trial  at  the  sittings  in  this  term,  in  the  course  of  which 
it  would  probably  be  tried  in  two  or  three  days :  secondly, 
that  this  was  not  a  case  in  which  the  Court  would  grant 
inspection  of  the  documents.  [He  was  stopped  by  the 
Court.] 

Pollock,  C.  B. — It  seems  to  me  that  there  is  no  ground 
for  this  application.  Suppose  a  bill  of  exchange  were  paid 
by  the  acceptor,  but  not  delivered  up  to  him  by  the  holder, 
could  we  order  an  inspection,  or  a  delivery  of  the  bill  to 
him?  Clearly  not.  The  defendant  may,  perhaps,  apply 
to  postpone  the  trial,  unless  the  plaintiff  consent  to  pro- 
duce the  letters. 

Fabkb,  B. — I  am  of  the  same  opinion.  This  is  not  a  case 
where  the  instrument  is  held  by  one  of  the  parties  as  a 

(a)  5  Biog.  418. 
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1845.  trustee  for  the  other,  in  which  case  the  Court  generally 
allows  the  instrument  to  be  inspected.  There  is  no  found- 
ation at  all  for  this  application. 

Alderson,  B. — I  entirely  concur.  The  matter  of  this 
application  is  the  subject  of  a  bill  in  equity,  and  for  us  to 
grant  it  wo^d  be  nothing  short  of  allowing  a  biU  of  dis- 
covery. The  defendant  should  have  applied  for  a  postpone- 
ment of  the  trial,  until  he  could  file  a  bill  in  equity.  In 
Bovufield  V.  Godfrey^  the  document  of  which  inspection 
was  demanded  was  that  on  which  the  action  was  brought. 
I  may  observe,  that  there  is  another  case  (a)  in  the  books 
which  occasions  a  great  deal  of  trouble  at  Chambers;  it  is 
perpetually  cited  there  as  an  authority  for  applications  like 
the  present,  and  I  am  sorry  it  is  not  corrected. 

Bule  refused  (i). 

(a)  Probably  Barry  v.    AUx^  going  into  equity." 
ander,  Tidd's  Pr.  592,  where  Lord  (6)    Ultimately    the    trial    was 

Mansfidd  ia  stated  to  have  ruled,  postponed  on  payment  by  the  de- 

that    '*  whenever   the   defendant  fendant  of  costs  of  the  day  and 

would  be  entitled  to  a  discovery,  of  the  costs  of  this  application, 
he  should  have   it  here,  without 
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EOWLANDS  V.  SpBINOSTT.  -^P^^^  18. 

Assumpsit  on  a  blll  of  exchange  for  £80,  drawn  by  the  A  biu  having 
defendant  upon  William  "Widenham^  and  payable  to  the  onnd,  notice 
defendant's  order  two  months  after  date.  The  declaration  ^£]^^ 
alleged  that  the  bill  was  indorsed  by  the  defendant  to  Robert  ^  Ant  in- 

doneef  who  in 

Bowlands^  and  by  him  to  the  plaintiff  Edward  Rowlands^  due  time  left  at 
and  that  Widenham  did  not  pay  the  bill  when  dae,  although  the  dnn^rhife 
it  was  then  presented  to  him  for  payment^  whereof  the  de-  ^S^Ton*^ 
fendant  then  had  notice.  Plea^  no  due  notice  of  dishonour,  back  of  which 
At  the  trial  before  Pollock,  C.  B.^  at  the  London  sittings  <*BiU  for  £30, 
after  last  Hilary  Term,  Robert  Rowlands,  the  first  indorsee,  ^^^ii^ 
was  called  as  a  witness  for  the  plaintiff,  and  he  proved,  that  ^'^  ^^^ 
baying  received  notice  from  the  plaintiff  of  the  non-pay-  side."   The 

bill  wai  not 

ment  of  the  biU  by  Widenham,  he,  on  the  following  day,  lying  uiere,  bat 
left  at  the  defendant's  place  of  business  his  card,  with  the  aenoe  of^e 
following  memorandum  written  on  the  back  of  it: — "Bill  ?**!.**•'' ^*i?.„ 

®  had  other  bill 

for  iESO,  drawn  by  Springett  on  William  Widenham,  dis-  tramactioni 

honoured,  lies  due,  as  on  the  other  side  /'  and  on  the  other  drawer :— A«i<l 

side  was  his  own  name  and  address:  "Robert  Rowlands,  ^Soeof^r** 

gold  case  maker,  35,  Meredith  Street,  Clerkenwell.''    The  honour. 

witness  said  that  the  bill  was  not  then  in  fact  lying  at  his 

own  house,  but  at  his  brother's,  the  plaintiff.  No.  69,  Old 

Broad  Street ;  but  that  he  gave  his  own  address  because  he 

lived  in  the  next  street,  and  his  brother  was  in  the  habit  of 

leaving  Old  Broad  Street  at  four  o'clock  in  the  afternoon. 

He  admitted,  on  cross-examination,  that  he  had  since 

learned  that  there  were  other  bills  of  the  defendant  in  his 

brother's  hands.     On  this  evidence  a  verdict  was  given  for 

the  plaintiff,  leave  being  reserved  to  the  defendant  to  move 

to  enter  a  nonsuit,  if  the  Court  should  think  the  notice  of 

dishonour  insufficient. 

DundoB  now  moved  accordingly. — First,  the  notice  does 
not  contain  a  sufficient  description  of  the  bill,  especially  as 
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1845.  there  were  otlier  bill  tmuactions  between  the  defendant 
and  the  plaintiff.  After  Rarze  v.  Sharwood  (a),  the  Court 
will  not  hold  this  to  be  sufficient.  There^  a  notice  that  the 
bill  "lies  due  and  unpaid  at  my  house,'*  with  the  holder's 
name  and  address  subscribed,  was  held  to  be  insufficient. 
\Parkey  B.— This  Court  has  held  that  the  word  ''dishon- 
oured'' imports  ereiy  thing  that  is  necessary.  This  notice 
gives  you  the  amount  of  the  bill,  the  names  oi  the  drawer 
and  drawee,  and  it  tells  you  that  the  bill  has  been  dis- 
honoured, which  means  that  it  has  arriyed  at  maturity,  that 
it  has  been  presented,  and  that  payment  has  be«i  refused.] 
Secondly,  although  it  may  not  be  necessary  to  state  where 
a  bill  is  lying,  still,  when  a  party  undertakes  to  describe  it, 
and  to  say  where  it  lies,  he  should  do  it  correctly,  whidi 
here  he  does  not.  And  when  a  party  undertakes  to  say 
where  a  bill  lies,  and  gives  wrong  information,  he  must 
take  the  consequence  of  iL 

Pabks,  B. — A  party  might,  perhips,  be  bound  by  such 
a  statement,  if  he  were  afterwards  to  sue  on  the  bill,  and 
the  defendant  were  to  prove  in  answer,  that  he  tendered 
the  money  at  the  place  where  he  told  him  the  bill  was  lying. 
But  the  question  here  is,  whether  this  is  a  sufficient  notice 
of  dishonour.  Now,  the  bill  is  amply  described,  and  it  is 
stated  that  it  is  dishonoured ;  and  I  do  not  think  that  the 
inaccuracy  in  the  description  of  the  place  where  it  is  lying 
makes  any  difference.  Suppose  he  had  said, ''  The  bill, 
drawn  so  and  so,  has  been  presented  and  has  been  dis- 
honoured, and  you  may  pay  it,  if  you  please,  to  Bobert 
Bowlands,  No.  S5,  Meredith  Street,  Clerkenwell ;''  could 
that  have  affected  its  validity  ?     I  think  not. 

Pollock,  C.  B.,  Aldeeson,  B.,  and  Bolfx,  B.,  con- 
curred. 

Rule  reftuKd. 

(a)  2Q.a388;  2Gak&D.116. 
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HaGOER  v.  BaKEK.  April  16. 

AbULE  had  been  obtained^  calling  upon  the  plaintiflP  to  On  a  reference 

of  ACEUse  and  sll 

shew  cause  why  the  award  made  in  this  cause  should  not  matters  in  dif- 
be  set  aside,  on  the  ground  of  the  misconduct  of  the  arbi-  S[^^/^"^*' 
trator,  in  knowingly  receiving-  evidence  on  behalf  of  the  piai^ff  ten- 
plaintiff  which  was  inadmissible.     It  appeared  from  the  denceiua  books 
affidavits,  that  the  cause  and  all  matters  in  difference  hav-  ^'^ade  by* 
ing  been  referred  to  the  arbitrator,  the  plaintiff,  in  support  JS?^^o"ws 
of  his  case,  produced  in  evidence  before  the  arbitrator  dictotkm,  which 

,  .  being  objected 

certain  books,  which  contained  entries  made  by  the  plain-  to  as  inadmis- 
tiff  himself,  and  also  by  one  Carrington,  his  clerk,  from  Sator  rtate?*' 
his  dictation  and  from  that  of  his  servants;  and  that  Car-  ^[^ »«»« 

'  stnctness  was 

ringtoD,  who  was  too  ill  to  attend  as  a  witness,  of  his  own  not  required  as 
knowledge  knew  nothing  of  the  transactions  so  entered,  ^i^  prins,  and 
On  its  being  objected  for  the  defendant,  that  these  books  Sfb^ki^'w^ 

were  not  evidence  for  the  plaintiff,  the  arbitrator  stated  notstncUyad- 

4  .  missible,  he 

that  the  same  stnctners  as  to  evidence  was  not  required  had  anthoritj 

on  an  arbitration  as  at  a  trial  at  Nisi  Prius;  and  that  though  them^^andhe 

the  books  were  not  strictly  admissible  in  evidence  by  them-  5?J*)J^g^^  .^ 

selves,  vet  he  had  authority  to  receive  them,  and  should  do  did  not  appear 

.  that  he  had  acted 

80;  and  the  books  were  accordingly  put  in.  upon  them  :— 

Held,  that  this 
did  not  amount 

Syfef,  Seijt.,  {Birch  with  him)  shewed  cause.     There  ^^^jf'**^ 
ii  no  ground  for  setting  aside  the  award  in  this  case.  trator,soasto 

mil*  1  •       t         n  •  i»i»»     authoriae  the 

The  arbitrator  may  have  mistaken  his  authority,  but  it  is  court  to  set 
not  imputed  that  he  acted  corruptly,  and  with  the  inten-  "ade  the  award, 
tion  of  favouring  the  plaintiff.  Besides,  the  affidavits 
only  state  that  the  books  were  received  by  the  arbitrator, 
bnt  it  does  not  appear  that  he  acted  upon  or  attached  any 
weight  to  them,  or  formed  his  decision  in  consequence  of 
the  entries  contained  in  them.  [He  was  then  stopped  by 
the  Conrt.] 

Mt  and  Hawkins,  in  support  of  the  rule. — This  is  not 
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1845.  a  mere  mistake  in  poiot  of  Isw;  it  is  wilfol  nusconduct 
in  the  arbitntor,  wlio  persisted  in  reoeiTing  eyidence, 
which  he  knew  to  be  inadmtnibie,  after  it  was  objected  to. 
The  case  In  re  Hall  and  Hmd$  (a)  is  an  anthoritjj  that 
when  the  mistake  and  carelessness  are  so  gross  as  to 
amonntj  though  not  in  a  moral  point  of  Yiew,  yet  in  the 
judicial  sense  of  that  term,  to  miscondnct  on  the  part  of 
the  arbitrator^  the  Court  will  sometimes  interfere  by  setting 
aside  the  award. 

PoiXocK,  B. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  In  the  case  In  re  Hall  and  Hmd$,  the  arbi- 
trators had  subtracted  one  sum  firom  another,  instead  of 
adding  it,  and  had,  therefore,  not  done  what  they  intended 
to  do.  Ithink  that  is  the  best  ground  on  which  to  rest  that 
decision,  for  it  is  otherwise  difficult  to  reconcile  it  with 
previous  cases.  The  general  rule  is,  that  if  an  arbitrator 
makes  a  mistake  which  is  not  apparent  on  the  face  of  his 
award,  the  party  injured  has  no  redress ;  and  there  is  no 
difference  between  a  mistake  in  the  law  of  CYidence  and  in 
other  matters.  If  no  corruption  be  shewn,  the  Court  ought 
not  to  interfere.  Besides,  it  does  not  appear  that  the  ar- 
bitrator founded  his  award  upon  the  entries  ip  these  books; 
he  may  ha?e  examined  them  merely  for  the  sake  of  in- 
forming his  conscience,  without  any  intention  of  acting 
upon  them. 

Parke,  B. — I  am  of  the  same  opinion.  We  had  occa- 
sion to  consider  the  case  In  re  Hall  and  Hmd$  in  a  re- 
cent case  in  this  Court,  PhUl^  v.  EvanB  (a),  and  we  de- 
cb'ned  to  carry  it  any  further.  Besides,  there  is  nothing  to 
shew  that  the  arbitrator  acted  upon  the  entries  in  question. 

Aldbbson,  B.,  and  Bolfe,  B.,  concurred. 

Rule  discharged  with  costs, 
(o)  2  Mas.  &  O.  847 ;  3  ScoU,  N.  R.  250.         {b)  12  M.  &  W.  809. 
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Cathekink  Mylbea  Cbellin  v.  Thomas  Calyebt.  April  2^. 

Same  v.  William  3rook. 

IHESE  were  actions  of  assumpsit  for  money  had  and  To  an  action  of 
recei?ed|  money  lent^  interest^  and  on  an  account  stated,  money  had  and 
The  defendant  Cal?ert  pleaded  in  abatement,  that  the  "^^^^ 
several  supposed  promises  in  the  declaration  mentioned  ^«lcdm 
were  made  by  him  jointly  with  certain  other  persons,  that  the  promises  in 
is  to  say,  with  Henry  Gaitskill,  William  Brook,  William  mentioned  ^" 


Kitchen,  Robert  Curwen,  Robert  M'Guffey,  Robert  Doug-  !^«  ^'JiS'^. 

las  Cloyne,  Joseph  William  Moses,  John  Tarleton,  Wil-  tain  other  per- 

Ham  Hodgson,  James  Cosnahan,  Robert  Jackson,  William  nomher,  nam- 

Garstang,  John  GhiitskiU,  John  Andrew,  and  Paul  Bridson,  i^f^^^^^u^^^ 

who  were  still  living  and  resident  within  the  jurisdiction  «m5.  Replication, 

,       ,  ,  "   ,  that  the  said 

of  the  Court.     Replication,  that  the  said  promises  were  promises  were 
not  made  by  the  defendant  jointly  with  the  said  other  per-  the  defendant 
SODS  in  the  plea  mentioned,  modo  et  form&;  on  which  J^JS'ooIwt^* 
issue  was  joined.    The  particulars  of  demand  were  as  fol-  'ona  in  tiiepiea 

mentioned. 

lows: — "This  action  is  brought  to  recover  the  sum  of  The  particulars 
676/.  7$.  3d.,  being  the  balanoe  due  to  the  plaintiff,  toge-  ^tS^*^" 
ther  with  interest  thereon  from  Ist  January  last,  on  the  ^^J^Yto 

cover  '<  cash 
deposited  or  re- 
ceived by  the  defendant  as  the  pUindflTs  banker."  At  the  trial,  the  plaintiff  began,  and  called  a 
witness,  who  proved  that  she  had  a  banking  account,  on  which  a  balance  was  ane  to  her  to  the 
asMMnt  stated  in  the  particulars,  with  a  banking  company,  called  tiie  Isle  of  Man  Joint- Stock 
Bank,  which  had  since  become  insolvent,  and  in  which  the  persons  mentioned  in  the  plea,  and 
others  also,  were  shareholders.  The  witness  was  cross-examined  as  to  the  state  of  the  banking 
aeeoont,  and  not  as  to  the  feet  of  the  defendant's  being  also  a  shareholder ;  bnt  the  plaintiff  gave 
DO  affirmative  evidence  to  prove  that  he  was  one : — Held,  by  Pollock,  C.  B.,  and  Phtt,  B., 
(Ao^f ,  B.,  dissentiente),  that  that  feet  was  sofficienUy  admitted  by  the  pleadings  and  proceed, 
h^  at  the  trial  to  entitle  the  plaintiff  to  recover. 

A  banking  company  was  established  in  1S36  under  a  deed  of  settlement,  vrhich  provided  that 
the  business  of  the  company  should  be  carried  on  at  Douglas,  in  the  Isle  of  Man,  and  such 
other  places  as  should  be  determined  on,  pursuant  to  the  dause  thereinafter  contained  for  that 
purpose,  viz.  by  the  unanimous  vote  of  the  directors,  convened  in  a  particular  manner.  The 
defendant,  who  resided  at  Huddersfield,  was  an  original  shareholder  in  the  Bank,  and  continued 
so  until  its  stopping  payment  in  1843.  In  1839  a  branch  bank  was  opened  at  Castletovm,  and 
the  bttsoiess  was  earned  on  there,  as  well  as  at  Douglas,  till  1843  : — Held,  that,  under  the  dr- 
eamstances,  the  mere  lapse  of  time  was  evidence  against  the  defendant,  either  that  the  Castle- 
town branch  vraa  regularly  established  pursuant  to  the  requisites  of  the  deed,  or  that,  if  it  vras 
not,  he  knew  of  and  assented  to  its  establishment  otherwise,  so  as  to  make  him  liable  to  a 
depositor  at  that  branch. 
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following  banking  account^  after  giving  credit  for  tbe  pay- 
ments therein  mentioned : — 

£     s.    d. 
"July  Ist,  1848— To  balance         .         .     64    8     6 

ff  lOth^  y,  To  cash  deposited  or 
received  by  the  de- 
fendant^ as  plaintiff's 


banker  . 
Oct.  27th,       „        To  draft  returned 
Dec.  31st,       „        Interest 

.  748    8 
.    40  10 
.     18    5 

8 
0 
6 

Ca. 
1848,  July  29th— By  cash,    £100 

„     Aug.  10th,        Ditto,        SO 

„     Oct.  14th,        Ditto,        50 

856     7 
180    0 

8 
0 

£676     7 

1" 

The  pleadings  and  particulars  in  Creltin  v.  Brook  were 
the  same^  mutatis  mutandis^  Calvert's  name  being  men- 
tioned in  the  plea  instead  of  Brook's. 

At  the  trial  of  these  causes^  before  Cresswell,  J.,  at 
Liverpool,  at  the  Summer  Assizes,  1844^  it  appeared  that 
they  were  actions  brought  against  the  defendants  re- 
spectively, as  shareholders  in  the  late  Isle  of  Man  Joint- 
Stock  Bank,  to  recover  the  balances  due  on  the  deposit 
accounts  of  the  plaintiff  with  that  bank,  which  was  esta- 
blished in  the  year  1836,  and  carried  on  at  Douglas, 
with  a  branch  at  Castletown,  in  the  Isle  of  Man^  till  Au- 
gust, 1843,  when  it  became  insolvent  and  stopped  pay- 
ment. The  case  of  CrelUn  v.  Brook  was  first  tried.  The 
defendant  proved  some  of  the  persons  mentioned  in  the 
plea  to  have  been  partners  in  the  Bank  at  the  time  of  the 
contract  with  the  plaintiff;  but  it  appeared  that  others  not 
named  in  the  plea  were  also  partners:  the  plea,  there- 
fore, was  held  to  be  disproved  (a).    The  plaintiff  then  put 

(a)  See  1  Car.  &  K.  671. 
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in  the  deed  of  settlement  of  the  banking  company^  dated        1845. 
in  1836,  in  which  the  defendant  Brook,  who  was  described 
therein  as  WilUam  Brook,  of  Haddersfield,  in  the  county 
of  York,  was  named  as  a  shareholder,  and  which  was  sab- 
scribed  by  him.    The  27th  article  of  this  deed  provided, 
"  that  the  business  of  the  Company  should  be  carried  on 
at  Douglas,  in  the  Isle  of  Man,  and  such  other  places  as 
should  be  determined  upon  pursuant  to  the  clause  therein- 
after contained  for  that  purpose.''    Then  the  81st  article 
provided,  that  by  the  unanimous  vote  of  the  directors  of 
the  said  company,  at  a  meeting  convened  in  the  manner 
tbemn  directed,  branch  banks  might  be  established  at 
other  places  in  the  island. 

It  appeared  that  the  branch  at  Castletown  was  estar 
blished  in  1839,  but  no  evidence  was  given  to  shew  that 
the  formalities  required  by  the  31st  article  were  first  com- 
plied with.  This  branch  establishment  was  kept  on  foot 
until  the  stoppage  of  the  bank  in  1843,  during  the  whole 
of  which  time  the  defendant  Brook  continued  to  hold 
shares  in  the  company,  and  receive  dividends  upon  them; 
and  it  was  with  this  branch  at  Castletown  that  the  plain- 
tiff's deposit  was  made,  the  balance  of  which  was  claimed 
in  this  action. 

It  was  objected  for  the  defendant  Brook,  that  there  was 
no  eridence  to  go  to  the  jury  to  shew  that  the  branch  at 
Castletown  was  duly  established  pursuant  to  the  authority 
given  by  the  deed  of  settlement,  or  that  the  defendant 
had  assented  to  its  establishment,  and  therefore  that  he 
was  not  liable  in  this  action.  The  learned  Judge  over- 
ruled the  objection,  and  there  was  a  verdict  for  the  plain- 
tiff for  the  amount  claimed. 

In  the  case  of  Crellin  v.  Calvert^  which  was  for  the  ba- 
lance of  the  plaintiff's  deposit  account  with  the  bank  at 
the  head  office  at  Douglas,  the  plaintiff  began,  and  called  a 
witness  of  the  name  of  Fletcher,  a  late  clerk  in  the  bank, 
who  proved  the  state  of  the  account,  and  also  that  the  per- 
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1846.  sons  mentioiied  in  the  plea  were  partners  in  the  bank- 
ing company.  The  witness  was  cross-examined  as  to  the 
correctness  of  the  account ;  and  he  proved  also,  on  his 
cross-examination,  that  there  were  other  partners  besides 
those  mentioned  in  the  plea.  It  was  shewn  that  a  Thomas 
Calrert  anbscribed  the  deed  of  settlement ;  bnt  there  was 
no  evidence  to  identify  him  as  the  defendant  in  this 
action.  It  was  objected  for  the  defendant,  that  withont 
such  evidence  the  plaintiff  could  recover :  for  the  plaintiff 
it  was  answered,  that  the  plea  admitted  the  defendant's 
liability  to  some  amount,  as  a  member  of  the  company^ 
and  that,  the  allegations  of  the  plea  beiug  disproved,  the 
plaintiff  had  only  to  prove  the  amount  of  the  debt  The 
learned  Judge  was  of  this  opinion,  and  the  verdict  was 
accordingly  entered  for  the  plaintiff  for  676/.  7«.  Sd. 

In  last  Michaelmas  Term,  Watson  obtained  rules  nisi 
for  new  trials  in  both  cases,  on  the  same  grounds  of  ob- 
jection that  were  urged  at  Nisi  Prius;  and  the  rules  now 
came  on  for  argument  together. 

Martin  and  Cowling  shewed  cause. — First,  with  respect 
to  the  case  of  Crellin  v.  Calvert,  supposing  that  the  plea 
leaves  it  ambiguous,  the  evidence,  taken  in  connexion 
with  the  particulars,  shews  clearly  that  the  parties  with 
whom  the  plaintiff  contracted,  and  with  reference  to  whom 
the  plea  is  pleaded,  were  the  shareholders  in  the  Isle 
of  Man  Bank.  It  was  shewn  that  the  thirteen  persons 
named  in  the  plea  were  all  partners  in  that  bank.  [Pol- 
lockj  C.  B. — If  that  was  not  the  partnership  to  which  the 
defendant's  plea  refers,  his  counsel  ought  to  have  said  so 
at  the  time.]  And  Sewell  v.  Evans  {a)  and  Roden  v. 
Syde  {b)  are  authorities  to  shew  that  the  proof  of  a  per- 
son of  the  same  name  as  the  defendant  being  a  partner 
was  prim&  facie  sufficient,  without  further  evidence  of 
identity. 

(a)  4  Q.  B. 626.  (b)  lb.;  3  6.  &  D.  604. 
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As  to  ibe  case  of  CrdBn  ▼.  Brook,  the  evidence  was        1845. 
amply  sufficient  to  warrant  the  jury  in  inferring,  as  i^inst 
the  defendant,  that  the  branch  bank  at  Castletown  was 
established  pursuant  to  the  authority  given  by  the  deed 
of  settlement.    It  appeared  that  it  was  carried  on  there 
for  four  yeara^  during  the  whole  of  which  time  he  continued 
a  partner,  without  any  objection  on  his  part    Even  if  it 
were  established  irregularly,  as  the  partners  were  not  bound 
to  abide  by  the  terms  of  the  deed,  they  are  liable  to  third 
parties  for  the  dealings  of  the  branches  so  irregularly  es- 
tablished with  their  knowledge.    The  plaintiff  cannot  be 
eipected  to  give  evidence  of  the  interior  arrangements  of 
the  banking  company.     Hawken  v.  Bourne  (a)  is  an  au- 
thority for  the  plaintiff.     But,  at  all  events,  the  defend- 
ant cannot  set  up  this  defence  under  his  plea  in  abate- 
ment; it  is  a  defence  under  non  assumpsit,  if  at  all. 
He  attempts  to  set  up  a  defence  which  is  matter  for  a 
plea  in  bar,  after  being  beaten  on  his  plea  in  abatement. 
The  defendant  admits  his  liability  by  so  pleading.    In  the 
case  of  a  special  count,  he  says  in  effect,  **  I  know  your 
cause  of  action,  and  say  that  for  that  I  am  jointly  liable 
with  others  /'  and  in  the  case  of  an  indebitatus  county 
with  particulars  of  demand  given,  he  says,  '^  I  know  the 
daim  stated  in  your  particulars,  and  for  it  I  contracted 
jointly  with  others.''    A  plea  in  abatement  is  a  plea  in 
confession  and  avoidance.    It  assumes  that  the  defendant 
knows  the  plaintiff's  cause  of  action,  and  does  not  deny 
the  merits  of  his  claim,  but  merely  alleges  that  he  ought  to 
have  a  better  writ ;  to  which  the  plaintiff  replies  only^  in 
effect,  that  the  plea  will  not  give  him  a  better  writ.    Both 
parties  agree  as  to  the  cause  of  action,  viz.  in  this  in- 
stance, a  debt  due  to  the  plaintiff  firom  the  bank  at  Castle- 
town :  then,  on  proving  the  amount  due  from  that  bank,  the 
plaintiff  is  entitled  to  recover  that  amount.    The  trans- 
odtoa  is  agreed  to,  and  the  parties  go  to  trial  only  upon 

(o)  8  M.  &  W.  703. 
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1845.        the  question,  whether  the  defendant  can  give  the  plaintiff 
a  better  writ.— They  cited  Dwtford  v.  Tratiks  (a). 

Watson  and  Cleasby,  contra, — The  question  in  the  case 
of  CreUin  v.  Calvert  is  simply  this :  was  there  evidence  of 
the  debt  recovered  being  due  from  the  defendant  to  the 
plaintiff?  The  defendant  submits  that  there  was  none, 
no  evidence  being  given  to  shew  that  he  was  a  partner  in 
the  banking  company.  It  is  said  that  the  plea  in  abate- 
ment admits  his  liability;  but  that  is  not  so:  the  effect 
of  the  plea  is  merely  this,  that  any  promise  which  the 
plaintiff  can  prove  was  made  by  the  defendant  jointly  with 
the  other  persons  mentioned  in  it.  When  the  plea  in 
abatement  fails  in  proof,  it  remains  the  case  of  a  judgment 
by  default^  and  the  plaintiff  is  still  bound  to  establish  the 
defendant's  liability,  by  connecting  him  as  a  partner  in  the 
company  with  which  the  plaintiff  contracted :  Passnwre  v. 
Bousfield  {b).  Where  the  plea  in  abatement  is  untrue  in 
fact,  there  is  no  judgment  of  respondeat  ouster;  the  de- 
fendant is  not  let  in  to  try  in  bar;  but  it  is  as  the  case  of 
a  judgment  by  default,  and  the  damages  are  to  be  assessed 
by  the  jury.  With  respect  to  the  particulars,  they  can 
only  restrain  the  plaintiff  in  point  of  proof;  they  cannot 
be  imported  into  the  declaration,  or  give  a  wider  effect  to 
the  plea:  Russell  v.  Bell{c).  Here,  however,  the  parti- 
culars have  no  reference  to  the  Isle  of  Man  Bank,  and  the 
plaintiff  might  have  proved  a  banking  account  with  a 
different  bank.  The  defendant  here,  as  upon  a  judgment 
by  default,  only  admits  a  liability  for  nominal  damages; 
and  to  recover  more,  the  plaintiff  must  prove  him  to  have 
been  a  joint  contractor  as  to  the  debt  claimed  in  the 
action :  Godson  v.  Smith  {d),  Morris  v.  Lotan  (e),  Boby  v. 
Howard  (/).    Dunford  v.  Trattles  was  the  case  of  an  ad- 

(a)  12  M.  &  W.  629.  {d)  2  Moore,  157. 

{h)  1  Stark.  296.  [e)  1  M.  &  Rob.  233. 

(c)  10  M.  &  W.  349.  (/)  2  Stark.  555. 
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misuon  an  the  record.    A  plea  in  abatement  is  not^  as  has        1845. 
been  argued,  a  plea  in  confession  and  avoidance;    it  is 
merely  this :   "  li  you,   the  plaintiff,  have  any  demand 
agamst  me,  you  must  bring  it  in  a  different  form,  for 
I  made  no  sole  contract  with  you" 

Then  as  to  the  case  of  CreUin  v.  Brook.    No  general 
authority  is  given  by  the  shareholders  to  carry  on  the  busi- 
ness elsewhere  than  at  Douglas.     One  partner  is  a  general 
agent  for  the  others  only  for  that  which  is  incident  to  the 
carrying  on  of  the  business  of  the  partnership.    All  that  is 
proved  against  this  defendant  is,  that  he  entered  into  a 
compact  to  carry  on  the  business  of  this  bank  at  Douglas. 
There  was  no  evidence  that  he  saw  the  business  carried 
on  at  Castletown,  or  derived  any  profits  from  the  branch 
established  there.      He  makes  the  rest  of  the  partners 
his  agents   to  carry  on   the    business  at  Douglas,   and, 
by  the  consent  of  all  the  directors,  at  other  places ;  the 
plaintiff  ought,  therefore,  to  have  proved  that  consent. 
Bawien  v.  Bourne  is  materially  distinguishable,  because 
there  it  was  proved  that  the  usual  and  ordinary  mode  of 
carrying  on  the  business  of  the  mines  was  by  dealing  on 
credit,  and  the  plaintiff  dealt  subject   to  that  ordinary 
usage.     [Rolfe,  B. — Was  the  question  left  to  the  jury 
whether  the  defendant  authorized  the  Castletown  branch?] 
No.    [Bol/e,  B. — ^Did  you  request  the  learned  Judge  to 
leave  it  to  them  ?]     No ;  the  argument  is  that  there  was 
no  evidence  of  it  to  be  left  to  them.    The  mere  lapse  of 
time  is  nothing.    All  these  cases  of  partnership  are  cases 
of  principal  and  agent ;  and  the  plaintiff  must  shew  an 
authority  from  the  defendant  to  his  co-partners  to  make 
the  contract  in  respect  of  which  the  plaintiff  sues :  Bourne 
V.  Freeth  (a),  Dickinson  v.  Valpy  (A),  Pitckjbrd  v.  Dams  (c). 
The  defendant  was  entitled  to  suppose  that  the  directors 
were  acting  in  conformity  with  the  deed,  unless  it  appear 

(a)  9  B.  &  C.  632;  4  Man.  &  R.  512. 

(i)  10  B.  &  C.  128;  5Man.  &R.  126.  (c)  5  M.  &  W.  2. 

VOL.  XIV.  C  M.  W. 
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1846.  that  lie  knew  the  contrary.  [Pollock,  C.  B.— What  is  there 
to  shew  they  were  not  acting  in  conformity  with  the  deed  ?] 
The  plaintiff  must  shew  that  the  directors  had  authority 
so  to  bind  the  defendant,  which  they  could  not  do  except 
after  the  unanimous  vote  of  the  whole  body,  ^Pollock, 
C.  B. — ^The  question  is,  whether  it  is  not  for  the  de- 
fendant to  shew  how  the  fact  is,  not  for  the  plaintiff,  who 
knows  nothing  about  it.]  So  it  might  have  been  said  in 
Dickinson  v.  Valpy.  The  plaintiff,  who  seeks  to  charge 
the  defendant  as  a  partner  under  the  deed,  is  to  fix  him 
by  shewing  the  authority.  The  presumption  from  lapse 
of  time  might  equally  have  been  made  in  all  the  cases 
which  have  been  cited. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  in  each 
of  these  cases  ought  to  be  discharged.  In  the  first  case,  of 
Crellin  v.  Calvert,  I  consider  that  the  single  question  is, 
whether  there  was  evidence  to  go  to  the  jury  that  the  de- 
fendant was  a  partner  in  the  Isle  of  Man  Joint  Stock 
Bank.  It  is  admitted  on  the  part  of  the  defendant,  that, 
if  the  learned  Judge  had  ruled  that  the  defendant  was  to 
begin,  and  if  he  had  called  a  witness  to  prove  that  the 
thirteen  persons  named  in  the  plea  were  partners  in  the 
Isle  of  Man  Joint  Stock  .Bank,  and  then  the  plaintiff  had 
cross-examined  those  witnesses  to  prove  that  there  were  two 
others,  that  would  have  been  conclusive  between  the  par- 
ties that  the  plea  in  abatement  related  to  the  Isle  of  Man 
Joint  Stock  Bank,  as  to  which  the  defendant  of  course 
would  have  admitted  that  he  was  one  of  the  partners, 
otherwise  the  whole  proof  would  be  perfectly  idle  and  nu- 
gatory; because,  when  he  called  the  witness  to  prove  that 
they  were  partners,  in  order  to  support  his  plea  in  abate- 
ment, it  must  be  taken  that  he,  at  least,  was  one  of  the 
partners  along  with  them.  In  the  present  case,  instead 
of  that  being  the  course  of  proceeding,  the  plaintiff  began, 
and  negatived  the  plea  in  abatement  in  the  first  instance. 
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by  shewing  that  two  persons  not  mentioned  in  the  plea  1845. 
were  also  partners ;  and  the  reason  why  that  course  was 
taken  is  now  apparent^  although  it  was  not  so  at  first. 
The  case  of  CrelUn  v.  Brook  was  tried  firsts  and  the  parties 
perfectly  well  knew,  from  the  trial  of  that  case,  what  they 
were  going  to  try  in  the  other ;  and  therefore  the  plaintiff 
in  the  first  instance  entered  upon  the  disproof  of  the  plea 
in  abatement,  without  anything  more.  That  appears  to 
me  to  have  been  the  history  of  the  transaction ;  and  no 
donbt,  if  there  were  nothing  more — if  the  defendant  had 
taken  no  step  in  any  way  whatever — if  he  had  put  no  ques- 
tion, and  had  been  so  cautions  and  wary  as  to  say,  "I  will 
not  interfere  in  any  way  until  my  time  comes  to  make  an 
objection,''  the  case  might  have  been  different;  because  we 
certainly  cannot  refer  to  the  two  cases  to  explain  either, 
although  we  may  advert  to  the  one  case  to  explain  to 
our  own  mind  how  a  certain  course  was  adopted  in  the 
other.  But  the  defendant's  counsel  cross-examined  the 
plaintiff's  witness  as  to  the  account  itself  that  was  in  evi- 
dence ;  he  adopted  that  as  the  account  between  the  par- 
ties, assuming  the  existence  of  the  thirteen  persons  named 
in  the  plea  as  partners  in  that  Isle  of  Man  Joint  Stock 
Banking  Company ;  and  it  appears  to  me  that  that  course 
had  precisely  the  same  effect  as  if  the  defendant  had 
called  a  witness  for  the  purpose  of  proving  those  matters  to 
which  he  was  cross-examining  the  plaintiff's  witness.  Now, 
it  appears  to  me,  that,  if  thai  course  had  been  taken  by  the 
defendant,  it  would  have  concluded  the  question;  but, 
in  my  opinion,  it  is  as  much  concluded  by  the  cross-exa- 
mination that  has  taken  place.  The  parties  well  knew 
that  the  matter  in  dispute  was,  whether  or  not  the  plea 
in  abatement  was  capable  of  being  explained,  not  with 
reference  to  the  partnership  anywhere,  but  with  reference 
to  the  partnership  in  the  Isle  of  Man  Joint  Stock  Banking 
Company.  It  appears  to  me,  therefore,  that  there  was  evi- 
dence to  go  to  the  jury  that  the  defendant  was  liable,  and 

c2 
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1845.  consequently  that  the  direction  of  the  learned  Judge  was 
perfectly  right,  and  there  ought  to  be  no  new  trial  in  this 
case. 

With  respect  to  the  case  of  Crellin  t.  Brook,  it  appears 
to  me  that  the  rule  in  that  case  also  ought  to  be  dis- 
charged. I  confine  myself  to  the  facts  of  the  case,  as  they 
were  proved  in  evidence.  There  was  a  plea  in  abatement, 
and,  in  order  to  prove  that  the  defendant  was  liable,  the 
deed  was  put  in,  which  was  signed  by  him  long  before. 
And  with  respect  to  what  was  contended  by  Mr.  Cleasiy^ 
that  he  was  not  shewn  to  be  a  continuing  partner,  surely, 
if  he  be  shewn  to  be  a  partner  in  1836,  it  is  to  be  pre- 
sumed he  was  a  continuing  partner,  unless  the  partner- 
ship was  dissolved.  He  continues,  therefore,  to  be  a  part- 
ner down  to  the  period  of  the  transaction  in  question,  and 
down  to  the  time  of  the  commencement  of  the  action. 
Here  the  money  was  deposited  at  a  branch  bank  in  Castle- 
town ;  and  it  is  said  that  the  company  had  not  the  power 
to  establish  a  branch  bank  elsewhere  than  at  Douglas.  I 
do  not  know  why  that  should  be  assumed.  Had  they  not 
the  power  of  transferring  their  whole  business  from  Douglas 
to  Castletown?  If  they  had,  could  not  they  transfer  so 
much  of  it  as  could  more  conveniently  be  carried  on  at 
Castletown  ?  I  do  not  know  why  the  contrary  should  be 
assumed,  at  a  period  when  we  are  so  perfectly  familiar  with 
branch  banks.  It  is  true,  the  London  bankers  have  very 
rarely  a  branch  bank,  but  branch  banks  of  country  banks 
are  extremely  common,  and  the  Bank  of  £ngland  has  many 
branch  banks  in  various  parts  of  the  country.  It  appears, 
however,  that  there  was  no  power  in  the  deed  itself,  which 
was  produced  in  evidence,  to  establish  the  Castletown 
branch,  except  by  the  unanimous  concurrence  of  the  direc- 
tors, obtained  in  a  particular  manner.  Now,  as  against 
the  defendant,  it  appears  to  me  that  the  verdict  may  be 
sustained  in  either  of  two  ways:  as  against  him,  it  may 
well  be  presumed  that  the  conditions  upon  which  the 
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Castletown  branch  might  be  opened  were  complied  with. 
The  branch  was  opened  in  1839^ — he  was  a  partner  then ; 
this  payment  was  made  in  the  year  1842^ — he  was  a  part- 
ner  then.  The  Castletown  branch  had  been  carrying  on 
the  business  for  three  years.  I  think  there  was  evidence 
to  go  to  the  jury^  and  we  must  take  it  that  the  jury  found, 
that  the  defendant  knew  of  this ;  and  if  he  knew  of  it,  and 
made  no  objection,  it  appears  to  me  that,  as  against  him, 
the  jury  were  warranted  in  concluding,  either  that  the 
conditions  required  by  the  deed  had  been  in  fact  complied 
with,  or  that,  if  the  concern  was  carried  on  without  com- 
pliance with  those  conditions,  he  knew  of  it,  assented  to 
it,  and  was  a  party  to  it,  and  that  he  permitted  the  Isle 
of  Man  Joint  Stock  Banking  Company  at  Castletown,  as 
well  as  at  Douglas,  to  hold  out  to  the  public  that  all  the 
persons  connected  with  that  banking  company  were  re- 
sponsible for  the  transactions  carried  on  at  both  places. 

For  these  reasons,  it  appears  to  me  that  the  direction  of 
the  learned  Judge  in  this  case  also  was  perfectly  right,  and 
that  the  rule  ought  to  be  discharged. 

Rolfs,  B. — In  the  first  of  these  cases,  Crellin  v.  Calvert, 
I  have  the  misfortune  to  differ  from  my  Lord  Chief  Baron 
and  my  Brother  Plaii,  and  I  will  therefore  state  shortly 
the  grounds  upon  which  I  have  come  to  a  different  con- 
dosion  from  that  which  the  Lord  Chief  Baron  has  ex- 
pressed. 

This  was  an  action  of  assumpsit  for  money  lent,  and 
there  was  a  plea  in  abatement  that  the  defendant  was 
jointly  liable  with  thirteen  other  persons;  the  repUcation 
is,  that  the  promises  were  not  made  jointly  with  those 
other  persons,  upon  which  issue  is  joined.  Now,  this  being 
the  matter  to  be  tried,  I  take  it  to  be  clear  that  the  issue 
was  on  the  defendant  to  prove  that  the  contract  was  made 
with  those  other  thirteen  persons  jointly;  he  failed  to 
prove  that,  or  at  least  what  was  proved  by  him  and  the 
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1845.        plaintiff  together  led  substantially  to  a  different  result ; 
for  it  was  proved  that  the  contract  was  made  with  others 
besides  those  mentioned  in  the  plea,  and  consequently  the 
plea  in  abatement  was  not  proved.     It  appears  to  me  that 
the  result  of  that  was  merely  that  the  plea  was  removed 
out  of  the  case,  and  that  exactly  the  same  obligation  was 
upon  the  plaintiff  as  would  have  been  upon  him  if  there 
had  been  no  plea  at  all.     Now,  that  being  so,  let  us  see 
what  the  evidence  was.     The  evidence  was  this : — a  gentle- 
man of  the  name  of  Fletcher  was  called,  who  said  he  was 
the  manager  of  the  Isle  of  Man  Joint  Stock  Bank ;  that 
the  plaintiff  kept  an  account  there,  and  at  the  time  of  its 
stoppage  had  a  credit  with  the  bank  of  £676 ;  no  doubt, 
therefore,  the  persons  who  were  partners  in  the  Isle  of 
Man  Bank  were  by  that  evidence  proved  to  be  liable  to 
the  plaintiff  for  £676;  but  that  does  not  seem  to  me  at 
all  to  affect  the  defendant.     The  defendant  says,  "  My 
promise  was  made  jointly  with  A.  B.,  C.  D.,  and  so  on,  to 
the  number  of  thirteen;  it  is  true,  farther,  that  those 
thirteen  and   others  were  partners  in  the  Isle  of  Man 
Bank  :'* — how  does  that  shew  that  the  defendant  was  any 
partner  in  the  Isle  of  Man  Bank  ?     The  defendant  admits 
he  was  liable  with  thirteen  others,  partners  in  the  Isle  of 
Man  Joint  Stock  Bank;  but  non  constat  he  was  liable 
with  those  thirteen  and  others  as  constituting  that  part- 
nership.   This  matter  will  appear  more  clear  in  its  detaiL 
although  I  think  not  more  clear  in  its  principle,  if  one 
person  only,  instead  of  thirteen,  be  supposed  to  have  been 
mentioned  as   a  co-contractor.      Suppose  the  defendant 
pleaded  that  he  made  the  promise  jointly  with  A. ;  and 
upon  the  trial,  the  defendant  having  failed  to  give  any 
evidence,  the  plaintiff  proved  that  A.  and  thirteen  others 
were  partners  in  the  Isle  of  Man  Joint  Stock  Bank  : — 
''  Why,''  the  defendant  would  say,  "  what  has  that  to  do 
with  me?     I  say  I  made  a  promise  jointly  with  A.;  how 
can  you  say  to  me  that  A.  and  thirteen  others  are  part- 
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nen?  I  only  admit  a  joint  liability  with  one  person."  1845^ 
Supposing  an  action  brought  against  all  these  partners ;  or^ 
as  dealing  with  smaller  numbers  is  much  more  easy,  sup- 
posing an  action  of  assumpsit  to  be  brought  against  A., 
B.^  and  C. ;  suppose  A.  and  B.  let  judgment  go  by  de- 
&ult;  and,  upon  non  assumpsit  pleaded  by  C,  it  were 
proved  that  C.  had  admitted  that  he  and  B.  were  liable  to 
the  plaintiff;  how  would  that  have  rendered  him  liable  in 
that  action? 

Upon  these  grounds,  therefore,  I  confess, — ^though  I  cer- 
tainly feel  a  strong  suspicion  that  substantial  justice  is 
done  by  the  view  of  my  Lord  and  my  Brother  PkUtf  and 
therefore  I  the  less  regret  that  my  view  differs  from  theirs, — 
yet,  on  the  best  consideration  I  can  give  the  case,  it  appears 
to  me  that  the  plaintiff  is  not  entitled  to  the  verdict,  and 
that  the  rule  for  a  new  trial  ought  to  be  made  absolute ; 
however,  as  my  Lord  Chief  Baron  and  my  Brother  PkUt 
differ  from  me,  that  will  not  be  so. 

With  respect  to  the  case  of  Crellm  v.  Brook,  upon  that 
also  I  have  had  the  greatest  doubt ;  but  at  last  I  think  I 
see  my  way  to  come  to  the  same  conclusion  with  the  rest 
of  the  Court.  That  is  an  action  brought  by  the  same 
creditor  against  another  shareholder ;  the  pleadings  are 
the  same  exactly  as  in  the  other  case,  and  they  come  to 
the  same  result — ^the  defendant  failed  in  proving  his  plea 
in  abatement,  and  consequently  the  plaintiff  had  to  prove 
the  liability  of  this  defendant.  She  proceeds  to  do  that,  by 
shewing  what  she  did  not  shew  in  the  other  case,  namely# 
a  deed  executed  by  the  defendant  in  the  year  1836,  in 
which  he  is  named  as  a  partner,  and  by  which  unquestion- 
ably he  became  a  partner  in  the  Isle  of  Man  Joint  Stock 
Bank ;  she  proved  also  that,  shortly  before  the  stoppage  of 
the  bank,  a  period  long  after  the  signature  of  the  defend- 
ant to  the  deed,  she  deposited  £1400  at  the  branch  office 
of  the  bank  at  Castletown,  upon  which  she  was  entitled  to 
recover  a  balance  from  the  shareholders  in  that  bank» 
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1845.  and  the  defendant  Brook  having  been  proTed  to  be  a 
shareholder  by  executing  the  deed  at  the  commencement 
of  the  concern,  she  was  entitled  to  recover  it  from  hinu 
But  then  the  defence  in  this  action  was  of  a  different 
nature  to  that  in  the  first  action;  it  was  said  by  the 
defendant,  that  the  plaintiff  deposited  the  money,  not 
with  the  original  bank  at  Douglas,  to  which  the  deed  of 
partnership  related,  but  at  a  branch  bank  which  was  after- 
wards established  at  Castletown ;  'and  the  defendant  says, 
''Although  I  was  a  party  to  that  deed,  and  thereby  be- 
came a  partner  in  the  bank  at  Douglas,  there  is  no 
proof  that  I  ever  consented  to  become  a  partner  in  any 
branch  bank  at  Castletown/'  I  think  that  is  a  perfectly 
good  objection,  if  it  be  made  out  in  point  of  fact ;  because 
I  conceive  it  to  be  quite  clear,  that,  on  becoming  a  partner 
in  a  joint-stock  bank  in  London,  I  do  no  more  as  between 
myself  and  partners — I  authorize  them  to  do  no  more — 
than  that  which  is  properly  and  ordinarily  done  in  carrying 
on  the  bank  in  which  I  so  became  a  partner;  it  is  no  part 
of  the  authority  which  I  impliedly  give  to  my  partners  in  a 
bank  in  London,  that  they  establish  without  my  consent  a 
branch  bank  at  Newcastle.  If  I  act  in  such  a  way  as  to 
adopt  or  ratify  their  act,  I  am  bound  by  it ;  but  if  I  do  not 
adopt  or  ratify  it,  I  am  not  bound,  because  that  is  not  in  any 
respect  within  the  scope  of  the  business  to  be  carried  on  in 
London.  The  becoming  a  partner  in  a  bank  carrying  on 
business  in  London  does  not  authorize,  as  it  appears  to  me, 
the  carrying  on  of  a  branch  anywhere  else,  or  make  the 
partners  liable  in  respect  of  the  business  done  at  such  a 
branch,  unless  they  consent  to  it :  and  it  is  obvious,  upon 
looking  at  the  terms  of  this  deed,  that  the  shareholders 
meant  to  exclude  the  parties  carrying  on  business  at 
Douglas  from  any  such  authority,  because  by  the  27th 
article  it  is  stipulated,  **  that  the  business  of  the  company 
shall  be  commenced  and  carried  on  at  Douglas,  in  the  Isle 
^ofMan,  and  such  other  places  as  shall  be  determined  on 
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under  the  clause  hereinafter  contained/'  I'hen  the  Slat 
clause  stipulates^  that^  by  the  unanimous  vote  of  the  di- 
rectors, made  after  a  certain  number  of  votes  had  been 
given,  and  under  certain  circnmatancea,  branch  establish- 
ments might  be  carried  on.  It  is  quite  clear,  therefore, 
that,  unless  all  these  stipulations  of  the  31st  article  were 
complied  with,  whatever  the  ordinary  law  might  be  upon 
the  subject,  the  parties  in  the  bank  at  Douglas  did  not 
iuthorise  a  branch  to  be  carried  on  at  Castletown. 

But  then,  in  order  to  fix  this  defendant  for  a  liability 
arising  out  of  the  transaction  at  Castletown,  one  of  these 
things  might  be  proved;  either  that  he  was  liable,  because  he 
became  a  party  to  the  deed,  which  deed  by  its  stipulations 
aathorized  and  sanctioned  the  carrying  on  a  branch  bank 
at  Castletown,  and  that  it  was  established  and  carried  on 
in  the  manner  thereby  authorized  and  sanctioned ;  or  that, 
whether  rightly  or  wrongly,  the  directors  established  a 
branch  bank  at  Castletown,  and  that  he  ratified  it. 

Now,  there  is  no  pretence  that  any  evidence  was  given 
upon  the  first  point;  there  is  no  pretence  that  there  was 
any  proof  of  a  unanimous  vote  of  the  directors,  and  I  can- 
not see  how  we  can  presume  anything  on  the  subject. 
Here  it  is  sought  to  fix  the  defendant  as  a  partner,  not  by 
reason  of  his  acts,  but  by  reason  of  his  having  executed  a 
deed  whereby  others  are  entitled  to  bind  him;  and  you 
must  shew  that  the  conditional  authority  given  by  the 
deed  to  those  parties  has  been  complied  with.  The  only 
donbt  I  have  had  was  this, — ^whether  there  was  or  was  not 
evidence  to  warrant  the  jury  in  finding,  that  whether  this 
was  done  in  accordance  with  the  provisions  of  the  deed  or 
not,  it  was  in  fact  done,  and  the  defendant  knew  of  it,  and 
did  not  interfere.  If  that  be  established,  then  I  think  he 
is  tiable.  I  doubted  whether  there  was  any  evidence  to  go 
to  the  jury  of  his  knowledge,  the  evidence  being  merely 
that  he  executed  the  deed  in  1836,  and  that  a  branch  was 
established  at  Castletown  in  1839.     I  own  I  had  great 
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1846.  doubts  upon  that  subject^  but  those  doubts  are  so  far  re- 
movedj  that  I  do  not  thix^k  it  necessary  to  express  a  dif- 
ference of  opinion^  or  to  go  into  any  further  observations 
on  the  subject,  especially  as  my  Lord  and  my  Brother  Plati 
have  a  strong  vievr  that  there  is  such  evidence.  My  Lord 
Chief  Baron  put  the  case,  what  would  you  say  if  the  man 
lived  next  door  to  the  branch  at  Castletown?  then  he 
must  be  presumed  to  have  known  what  was  going  on;  but 
we  do  not  know  where  he  lived ;  he  is  described  in  the  deed 
as  living  at  Huddersfield.  Now,  Huddersfield  is  much&r- 
ther  off  the  branch  at  Castletown  than  the  bank  at  Douglas 
is ;  but  the  business  was  carried  on  for  four  years  at  Castle- 
town, and  it  can  hardly  be  said  that  that  is  not  some  evi- 
dence that  the  public,  and  still  more  the  public  having  an 
interest  in  the  concern,  must  have  known  that  it  was  so 
carried  on.  Upon  that  ground  it  is  that  I  concur  with  the 
rest  of  the  Court  in  thinking  that  in  the  second  case  the 
rule  ought  to  be  discharged. 

Platt,  B. — I  am  of  the  same  opinion  with  my  Lord  in 
regard  to  both  these  rules.  In  the  first  case,  of  Crellin  v. 
Calvert,  which  was  an  action  brought  against  the  defend- 
ant to  recover  the  sum  of  £676,  a  plea  was  put  upon  the 
record,  by  which  the  defendant  says,  ''  I  am  liable  to  be 
sued  by  you  the  plaintiff,  but  not  in  this  action.  There  is 
a  debt  which  you  may  claim  from  me,  but  you  must  claim 
it  from  me  in  a  different  manner  to  that  which  you  have 
adopted.''  That  is  the  nature  of  his  plea;  issue  is  taken 
upon  that  plea,  and  the  parties  go  down  to  trial.  It  was 
said  by  Mr.  Watson,  that  the  failing  to  prove  that  plea  on 
the  part  of  the  defendant  left  it  as  if  he  had  suffered  judg- 
ment to  go  by  default;  but  that  is  not  quite  so,  if  you 
take  into  consideration  the  evidence  given  on  the  trial.  The 
evidence  was,  that  a  debt  of  this  amount  was  due  to  the 
plaintiff  from  the  Isle  of  Man  Joint  Stock  Company ;  then 
the  evidence  goes  on  to  shew  that  two  parties  were  share- 


EASTER   TERM,   8  VICT.  27 

holders  in  the  company^  who  are  not  mentioned  in  the  1845. 
plea  in  abatement.  The  plaintiff's  pass-book  is  put  in^  up 
to  the  31st  December,  1842,  and  it  is  put  in  in  such  a 
manner  aa  undoubtedly  to  treat  it  as  relating  to  the  sub- 
ject-matter in  controversy  in  the  cause,  and  also  as  relating 
to  these  persons  who  are  so  congregated  together  as  part- 
ners. The  only  evidence  to  shew  that  the  thirteen  persons 
mentioned  upon  the  record  were  co-contractors  is,  that 
they  were  partners  in  the  bank.  Surely  that  is  evidence 
to  go  to  the  jury  that  the  defendant,  who  alleges  that  he 
was  a  co-contractor  with  them,  was  also  a  partner  in  the 
same  concern ;  and,  if  there  was  any  evidence  to  go  to  the 
jury,  the  verdict  which  the  jury  have  found  ought  certainly 
not  to  be  disturbed,  and  therefore  I  think  the  rule  ought 
to  be  discharged. 

With  regard  to  Crellin  v.  Brook,  it  seems  to  me  to  be 
most  clear  that,  when  the  original  formation  of  this  com- 
pany took  place,  it  was  contemplated  that  branch  banks 
should  be  established,  sub  modo,  under  certain  restrictions, 
and  subject  to  certain  formalities.  It  is  perfectly  clear  that 
it  was  anticipated  by  the  partners  that  a  branch  bank,  in 
certain  events,  might  be  instituted;  and  we  accordingly 
find  a  branch  bank  instituted,  and  business  carried  on  at  it 
during  the  space  of  four  years;  and  we  must  take  it  for 
granted,  as  no  question  was  put  to  the  jury  as  to  the  know- 
ledge of  the  defendant,  that,  as  it  was  carried  on  for  that 
period  of  time,  he  knew  of  it,  and  if  he  knew  of  it,  it  is 
equally  dear  that  his  subsequent  acquiescence  is  sufficient 
to  chaise  him.  Therefore  I  think  this  rule  also  ought  to 
be  discharged. 

Rule  discharged. 
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Jpril  18.         Tannek  and  Others,  Assignees  of  E.  M^auohlin,  a 
Bankrupt,  v.  Scovell  and  Others. 

L/ASE. — ^The  first  connt  of  the  declaration  stated,  that 


fbrsbip  to  ^^®  ^^  ^' McLaughlin,  before  he  became  bankrupt,  to 
f^?'R  r   ^^*'  ^^  *^®  ^*^  January,  1844,  and  on  divers  days  and 


Goodi  were 
forwarded  in 
bales  1. 
London, 
erable  to  B  & 

Co.,  or  their  timcs  between  that  day  and  the  1st  August,  1844,  at  the 

werfftctors  special  instance  and  request  of  the  defendants,  left  and 

wcrTuniSi^at  co^^^^cd  in  the  care,  custody,  and  keeping  of  the  defend- 

tbe  defendanu'  ants,  and  the  defendants,  before  the  said  E.  M'Laughlin 

wharf.     B.  &  . 

Co.  gave  the  became  bankrupt,  to  wit,  on  the  1st  August,  1844,  at  their 

derato*** weigh  special  instance  and  request,  had  in  their  care,  custody, 

md  deliver^'  ^^^  keeping,  divers  goods  and  chattels  of  the  said  E. 

M..  who  had  M'Laughliu  by  his  permission,  to  wit,  glue  pieces,  weigh- 

contracted  with  .                        .                                                         - 

B  &  Co.  for  ing  a  certain  great  weight,  to  wit,  twenty  tons,  of  great 

thtnu^\h^  value  &c.,  to  be  taken  care  of  and  safely  and  securely  kept 

were  aocordiog.  ^y  ^hg  defendants,  for  certain  reward  and  at  certain  charges, 

ly  weighed,  and  "^                ,                                ,                                                               ^ 

an  account  of  for  the  said  E.  M'Laughlin,  and  to  be  delivered  by  the  de- 

U)^B,^ico!^  fendants  to  the  said  E.  M'Laughlin  when  the  defendants 

invoi^sto M*  ^^^^^^^  ^®  thereunto  requested,  upon  payment  of  such  re- 

accordingiy.  ward  and  charge  as  might  be  due  to  the  defendants  in 

M.re-8oldse?e-  _    _           ._            _           _      ^          ,         «,. 

ral  bale*  of  the  rcspect  of  the  said  goods  and  chattels.     The  count  then 

S^deHvi'i^  set  forth  the  bankruptcy  of  McLaughlin,  the  issuing  of  the 

ant8^*^OT  hi'  **^^  ^^®  adjudication,  and  the  appointment  of  the  plaintiffs 

order,  to  his  as  assignees ;  and  averred  a  request  by  the  plaintiffs  for 

rest  remained  the  delivery  of  the  said  goods  by  the  defendants  to  them  as 

ants'^whaif**''  *^^^  assignees,  and  that  they  were  ready  and  willing  and 

nntii  they  were  tendered  and  offered  to  pay  to  the  defendants  suck  reward 

stopped  by  B. 

&  Co.  as  un-  and  charges,  and  whatever  might  be  or  was  due  to  the  de- 

5ieyiwe*neier  fcndants  in  respect  of  the  said  goods  and  chattels.    Breach, 

^■^^f  5Send-  ^^  non-delivery  of  the  said  goods  to  the  plaintiffs.    There 

ants'  books 

from  the  names  of  B.  fie  Co.  to  that  of  M.,  nor  was  any  warehonse  rent  paid  by  him  : — Held, 
first,  that,  upon  these  facts,  the  defendants  never  stood  in  the  relation  of  wharfingera  to  M.,  so  as 
to  be  liable  to  an  action  on  the  case  by  him  for  the  non^  delivery  of  the  goods  to  his  order. 

Secondly,  that,  under  these  drcumstanoes,  B.  fie  Co.'s  right  of  stoppage  in  transitu  was  not 
determined  by  the  part  delivery  to  M.'s  vendees. 
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ifcre  also  coants  in  trover,  respectiyely  alleging  a  property        1846. 
in  the  bankrupt  before  bis  bankruptcy^  and  in  the  plain- 
tiffs as  assignees  since  the  bankruptcy. 

The  defendants  pleaded,  first,  not  guilty.  Secondly,  to 
the  first  count,  that  the  said  E.  M'Laughlin  became  bank-* 
rapt  after  tbe  passing  of  the  2  &  8  Vict.  c.  29,  and  that,  after 
he  had  so  left  the  said  goods  and  chattels,  and  whilst  the 
same  were  and  continued,  in  the  care,  custody,  and  keep- 
ing of  the  defendants,  and  before  the  date  or  issuing  of 
the  fiat,  to  wit,  on  the  16th  August,  1844,  he  the  said  E. 
M'Laaghlin  really  and  bonft  fide  sold  and  transferred  the 
said  goods  and  chattels,  and  every  part  thereof,  to  certain 
persons,  to  wit,  one  John  Walton  and  one  James  Walton, 
who  then  really  and  bonft  fide  bought  the  said  goods  and 
chattels  of  and  from  the  said  E.  McLaughlin;  and  that 
afterwards,  and  before  the  date  or  issuing  of  the  said  fiat, 
the  defendants  really  and  bonft  fide  delivered  the  said 
goods  and  chattels  to  the  said  John  Walton  and  James 
Walton,  by  the  direction  and  with  the  consent  of  the 
said  £.  M'Laughlin.  Averments,  that,  at  the  time  of  the 
said  sale  and  purchase  of  the  said  goods,  the  said  John 
Walton  and  James  Walton  had  not  nor  had  either  of 
them  notice  of  any  prior  act  of  bankruptcy  by  the  said 
E. M'Langhlin  committed;  and  that,  at  the  time  of  the 
delivery  of  the  said  goods  and  chattels  to  the  said  John 
Walton  and  James  Walton,  the  defendants  had  not  nor  had 
either  of  them  notice  of  any  prior  act  of  bankruptcy  by 
the  said  E.  McLaughlin  committed.  Wherefore,  and  not 
otherwise,  they  refused  and  could  not  deliver  the  same  or 
any  part  thereof  to  the  plaintiffs. —Verification. 

Third  plea,  to  the  first  count,  that  the  said  E.Mljaughlin 
became  bankrupt  after  the  passing  of  the  2  &  8  Vict.  c.  29 ; 
and  that,  after  he  had  so  left  the  said  goods  and  chattels, 
and  whilst  the  same  were  and  continued,  in  the  care,  cus- 
tody, and  keeping  of  the  defendants  as  in  the  declaration 
mentioned,  they  the  defendants,  by  the  license,  direction, 
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1845.  for  London,  under  a  biU  of  lading  dated  28rd  March, 
1844,  whereby  they  were  made  deliverable  to  Boatcher  & 
Co.,  their  assigns.  The  vessel  arrived  off  Topping's  Wharf 
on  the  15th  of  April.  On  the  16th,  Boutcher  &  Co.  gave 
McLaughlin  the  following  order : — 

''  To  the  Superintendent  of  Cotton's  (a)  \^Tiarf. 

"  Bermondsey,  April  16,  1844. 
"  Please  weigh  and  deliver  to  Mr.  M'Laughlin  48  bales 
glue  pieces. 

*'  For  Boutcher,  Mortimore,  &  Co., 

"  Richard  Welch.'* 

''  Ship  '  William  the  Fourth,'  Capt.  Rees, 
from  Bridgewater." 

The  defendants,  on  receipt  of  this  order,  weighed  the 
48  bales,  and  found  the  weight  to  be  98  cwt.  3  qrs.  13  lb., 
which  was  communicated  to  Boutcher  &  Co.,  who  there- 
upon sent  to  McLaughlin  an  invoice  stating  the  weight 
and  price,  viz.  168/.  Is.  6d.  On  the  31st  of  May,  five  of 
these  48  bales,  weighing  9  cwt.  2  qrs.  161b.,  were  delivered 
by  the  defendants,  on  the  prder  of  McLaughlin,  to  a 
Mr.  Piatt,  to  whom  he  had  sold  them.  The  other  43  re- 
mained at  the  wharf  until  they  were  stopped  by  Boutcher 
&  Co.  as  hereinafter  mentioned. 

On  the  11th  of  April,  64  more  bales  of  the  glue  pieces 
were  shipped  from  Taunton  by  the  Taunton  packet,  and 
S8  by  the  "  Benjamin,''  consigned  to  Boutcher  &  Co.  under 
similar  bills  of  lading.  The  former  arrived  at  Topping's 
Wharf  on  the  26th  April,  and  on  the  27th  were  weighed  by 
the  defendants  at  127  cwt.  3  qrs.  10  lb.  On  the  2nd  May, 
Boutcher  &  Co.  sent  a  delivery  order,  in  the  same  terms 


(a)Topping'8  Wharf  havingbeen  blishment  of  Cotton's  Wharf.  The 

destroyed  by  fire,  the  defendants,  glue  pieces  in  question  were  the 

during  its  rebuilding,  carried  on  first  goods  landed    at    Topping's 

the  business  at  their  other  esta-  Wharf  after  its  being  rebuilt. 
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as  before,  except  that  it  did  not  specify  the  number  of  bales ;  1845 
and  on  the  4th  of  May  they  delivered  to  M%aughlin  an 
invoice  thereof,  stating  the  weight  and  price  accordingly, 
vis.  217/.  6s.  6d.  On  the  30th  of  April  10  more  bales  (in 
addition  to  the  38  before  shipped)  were  forwarded  from 
Taunton  by  "  The  Benjamin/'  and  35  by  another  vessel, 
"The  Shamrock/'  These  vessels  arrived  in  London  on 
the  ISfch  and  27th  of  May  respectively,  and  similar  orders 
were  given  by  Boutcher  &  Co.  to  the  defendants,  on  the 
15th  of  May  and  12th  of  June,  for  the  delivery  of  the  bales 
brought  by  them  to  M'Langhlin,  and  similar  invoices  were 
made  ont^  according  to  the  weights  taken  at  the  wharf. 

No  transfer  of  any  of  these  goods  was  made  in  the  de- 
fendants' books  from  Bontcher  &  Co.  to  McLaughlin,  nor 
was  any  wharfage  rent  charged  to  him.  There  was  evi- 
dence also  thatM'Langhlin  claimed  an  allowance  from  the 
weights,  in  consequence  of  a  portion  of  the  goods  being 
wet,  and  requested  that  they  might  be  marked,  in  order 
that  the  question  might  remain  open  until  they  could  be 
re-weighed;  but  McLaughlin  stated  that  he  had  after- 
wards given  up  this  objection. 

On  the  27th  of  May,  M'Laughlin  sold  to  Mr.  Piatt  40 
of  the  48  bales  which  arrived  by  "  The  Benjamin,^*  and  they 
were  delivered  to  him  by  the  defendants,  on  McLaughlin's 
order,  at  various  times  between  the  29th  of  May  and  9th 
of  July.  The  other  8  bales,  and  those  also  which  came  by 
"The  Shamrock,''  remained  at  the  wharf  until  they  were 
stopped  by  Boutcher  &  Co.  as  h^einafter  mentioned. 

On  the  19th  of  July,  Boutcher  &  Co.,  to  whom  M'Laugh- 
Uu  was  then  indebted  on  the  balance  of  his  account  in 
upwards  of  j£700,  in  consequence  of  his  failure  in  making 
a  payment  to  them  according  to  his  engagement,  wrote  a 
letter  to  the  defendants,  directing  them  not  to  deliver  any 
more  glue  pieces  to  McLaughlin.  On  the  13th  of  August, 
M'Laughlin  committed  an  act  of  bankruptcy,  on  which  a 
fiat  issued  on  the  26th  of  September.  On  the  20th  of 
December,  the  plaintiffs,  as  assignees,  demanded  from  the 

VOL.  XIV.  D  M.  W. 
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1845.  defendants  the  delivery  of  all  the  glue  pieces  at  the  wharf, 
(150  in  all),  offering  to  pay  all  rent,  whar&ge,  and  other 
charges  which  might  be  dne  to  them  in  respect  thereof. 
The  defendants  refused  to  deliver  them,  under  an  indemnity 
from  Boutcher  &  Co.,  whereupon  this  action  was  brought. 
— ifo  evidence  was  given  in  support  of  the  second  plea. 

The  Lord  Chief  Baron,  in  summing  up,  left  it  to  the 
jury  to  say,  first,  whether  there  was  any  difference  bet  wee? 
an  order  to  *'  weigh  and  deliver,'^  and  an  order  to  "  weigh 
and  transfer,^'  and  whether  the  former  implied  a  complete 
delivery  of  the  goods  to  the  bankrupt;  stating  to  them 
also,  that,  if  the  bankrupt  never  took  the  weights,  objected 
to  them,  and  desired  that  the  goods  might  be  marked  that 
he  might  keep  his  objection  open,  in  point  of  law  he  never 
acquiesced  in  that  which  was  necessary  to  constitute  it  a 
perfect  delivery;  and  that,  if  there  was  no  complete  deli- 
very, inasmuch  as  the  order  to  stop  the  goods  was  before 
the  act  of  bankruptcy,  the  plaintiffs  were  not  entitled  to 
recover. 

The  jury  found  that  the  delivery  was  not  complete,  and 
the  verdict  was  therefore  entered  for  the  defendants  on  the 
fourth,  sixth,  and  eighth  issues,  and  for  the  plaintifb  on 
the  other  issues. 

In  this  term  (April  17) 

Jervis  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion.— FirstJ  the  plaintiffs  were  entitled  to  recover  on  the 
fourth  issue,  which  raises  the  question,  whether  the  goods 
were  left  and  continued  by  the  bankrupt  in  the  cus- 
tody of  the  defendants  on  the  terms  stated  in  the  first 
count  of  the  declaration.  The  order  to  ''weigh  and  de- 
liver'' to  the  bankrupt  implied  a  perfect  delivery:  Han-^ 
$<m  V.  Meyer  (a),  Hammond  v.  Anderson  (i),  Lucas  v. 
Dorrien  (c).      {Parke^  B. — ^It  may  be  that  the  property 


(a)  6  East,  614  ;  2  Smith,  670.  (c)  7  Taunt.  278  ;    1   Moore, 

[b)  1  N.  R.  69.  29. 
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pused  to  him;  but  to  sustain  this  issne^  the  plaintiffs  lft45. 
must  shew  that  the  defendants  held  the  goods  for  him : 
there  must  be  some  evidence  of  a  contract  between  the 
bankrupt  and  the  defendants.  Where  is  there  any  evi- 
dence of  employment  of  them  by  him,  they  having  been 
originally  employed  by  Boutcher  &  Co.?]  At  all  events, 
the  plaintiffs  are  entitled  to  recover  on  the  pleas  of  not 
possessed  to  the  counts  in  trover.  Those  pleas  put  in 
issue  the  right  of  Boutcher  &  Co.  to  stop  the  goods ;  and 
here  there  was  no  right  of  stoppage,  for  as  against  the 
vendors  there  was  a  perfect  delivery  to  the  bankrupt  With 
reference  to  the  counts  in  trover,  the  delivery  of  part  of  the 
bulk  was  a  delivery  of  the  whole.  [Parke,  B. — ^That  de- 
pends on  the  intention :  if  the  intention  was  to  separate 
the  portion  delivered  from  the  bulk,  it  is  not  necessarily  a 
delivery  of  the  remainder.]  But  here  the  separation  is  not 
by  the  deliverer,  but  by  the  receiver.  There  is  certainly  no 
intention  on  his  part — who  has  bought  the  whole,  and  may 
take  the  whole  if  he  pleases — ^to  sever  a  portion  from  the 
remainder,  and  receive  that  portion  only.  His  intention 
dearly  is  to  take  the  whole,  and  at  once  to  dispose  of  part, 
the  rest  remaining  at  his  risk.  [Parke,  B.,  referred  to 
Jone$  V.  Jones  {a),  Wentworth  v.  OuihwaUe  {b),  and  White^ 
head  V.  Anderson  (c).]  None  of  those  were  cases  in  which 
it  was  held  that  where  the  purchaser  takes  a  portion  of 
the  goods,  the  transitus  is  not  determined. 

Again,  it  was  wrongly  put  to  the  jury,  that  there  was 
evidence  of  a  dispute  about  the  weight  of  the  goods.  There 
was  no  dispute  about  their  weight,  but  merely  a  claim  for 
an  allowance  because  they  were  wet;  and  the  bankrupt 
sells  a  part  without  any  adjustment  of  that  claim.  [Parke, 
B. — It  is  a  dispute  about  the  real  weight.] 

Per  Curiam. — There  will  be  no  rule  as  to  the  failure  on 

(a)  8  M.  &  W.  431.      (6)  10  M.  &  W.  436.      (e)  9  M.  &  W.  618. 
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1846.  the  first  count,  because  it  is  not  made  out  that  there  waa 
any  relation  of  wharfingers  to  the  bankrupt.  As  to  the 
other  point,  we  will  take  time  to  look  into  the  author- 
ities. 

Ciir.  adv.  vult. 

The  judgment  was  now  delivered  by 

Pollock^  C.  B. — In  this  case^  upon  looking  into  the 
authorities,  we  are  all  agreed  that  the  delivery  of  part  of 
the  goods  was  not  intended  tobe^  and  did  not  operate  as,  a 
simple  delivery  of  the  whole,  but  was  a  separation  for  the 
purpose  of  that  part  only^  leaving  all  the  rest  in  statu 
quo;  and  therefore^  the  only  remaining  point  on  which 
the  Court  had  any  doubt  being  cleared  up  to  the  satisfac- 
tion of  my  learned  Brothers,  there  will  be  no  rule. 

The  first  and  leading  case  on  this  subject  is  that  of 
Slubey  v.  Hey  ward  {a),  in  which  a  part  delivery  was  con- 
sidered as  putting  an  end  to  the  right  of  stoppage  in 
transitu.  That  was  nothing  else,  in  truth,  than  the  de- 
livery of  the  whole  cargo :  each  part  was  taken  away  with 
the  intention  to  take  possession  of  the  whole,  not  to  se« 
parate  the  part  that  was  delivered  from  the  remainder. 
Lord  TetUerden  says,  in  the  case  of  Bunney  v.  Poyntz  (i), 
that  that  was  "  the  delivery  of  part  of  the  cargo,  made  in 
the  progress  of  and  with  a  view  to  the  delivery  of  the 
whole  f  because  you  could  not  take  the  whole  of  the  cargo 
at  one  time,  but  must  take  hogshead  by  hogshead,  or  sack 
by  sack,  as  the  case  may  be.  If  there  was  no  intention 
to  separate  the  particular  part  delivered  from  the  remain- 
der, that  incipient  delivery,  so  to  speak, — that  inchoate 
delivery, — ^will  amount  to  a  determination  of  the  right 
to  stop  in  transitu.     Before  the  time  of  the  decision  in 

(a)  2  H.  Bl.  504.  (b)  4  B.  &  Ad.  571 ;  1  Nev.  &  M.  229. 
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{MUsed  to  him;  but  to  sustain  this  issue,  the  plaintiffs  1B45. 
most  shew  that  the  defendants  held  the  goods  for  him : 
tbore  must  be  some  evidence  of  a  contract  between  the 
bankrupt  and  the  defendants.  Where  is  there  any  evi* 
denoe  of  employment  of  them  by  him,  they  having  been 
originally  employed  by  Boutcher  &  Co.?]  At  all  events, 
the  plaintiffs  are  entitled  to  recover  on  the  pleas  of  not 
possessed  to  the  counts  in  trover.  Those  pleas  put  in 
issue  the  riglxt  of  Boutcher  &  Co.  to  stop  the  goods ;  and 
here  there  'vas  no  right  of  stoppage,  for  as  against  the 
Tenders  there  was  a  perfect  delivery  to  the  bankrupt  With 
reference  to  the  counts  in  trover,  the  delivery  of  part  of  the 
bulk  was  a  delivery  of  the  whole.  [Parke,  B. — ^That  de- 
pends on  the  intention :  if  the  intention  was  to  separate 
the  portion  delivered  from  the  bulk,  it  is  not  necessarily  a 
delivery  of  the  remainder.]  But  here  the  separation  is  not 
by  the  deliverer,  but  by  the  receiver.  There  is  certainly  no 
intention  on  his  part — who  has  bought  the  whole,  and  may 
take  the  whole  if  he  pleases— to  sever  a  portion  from  the 
remainder,  and  receive  that  portion  only.  His  intention 
clearly  is  to  take  the  whole,  and  at  once  to  dispose  of  part, 
the  rest  remaining  at  his  risk.  [Parke,  B.,  referred  to 
Jtma  V.  Jones  (a),  Wentworth  v.  Outhwaite  {b),  and  White- 
head V.  Anderson  (c).]  None  of  those  were  cases  in  which 
it  was  held  that  where  the  purchaser  takes  a  portion  of 
the  goods,  the  transitus  is  not  determined. 

Again,  it  was  wrongly  put  to  the  jury,  that  there  was 
evidence  of  a  dispute  about  the  weight  of  the  goods.  There 
▼as  no  dispute  about  their  weight,  but  merely  a  claim  for 
an  aUowance  because  they  were  wet ;  and  the  bankrupt 
sells  a  part  without  any  adjustment  of  that  claim.  [Parke, 
B.— Itii  a  dispute  about  the  real  weight.] 

PsB  CuBiAH. — There  will  be  no  rule  as  to  the  failure  on 

(a)  8  M.  &  W.  431.      (6)  10  M.  &  W.  436.      (e)  9  M.  &  W.  518. 
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1846.  right  to  stop  in  transitu.  The  same  doctrine  is  laid  down 
in  Miles  y.  Gorton  (a)  and  in  Di4fon  v.  Yates  {b).  There 
the  vendee  took  samples,  coopered  and  marked  the  casks 
in  which  the  goods  were,  and  sold  them  to  different  por* 
chasers,  one  of  whom  obtained  possession  of  a  part ;  and 
yet  it  was  held  that  the  lien  of  the  unpaid  vendor  still  sub- 
sisted. Here,  it  is  true,  there  is  a  general  order  to  deliver 
to  the  vendee's  order  the  whole  commoditjr — ^which  meansj 
either  the  whole,  or  any  part,  if  the  vendee  chooses  to 
select  a  part,  intending  to  select  that  part  only;  and  in 
such  case,  the  delivery  of  that  part  only  does  not  operate 
as  a  delivery  of  the  whole.  If  the  vendee  takes  possession 
of  part,  not  meaning  thereby  to  take  possession  of  the 
whole,  but  to  separate  that  part,  and  to  take  possession  of 
that  part  only»  it  puts  an  end  to  the  transitus  only  with 
respect  to  that  part,  and  no  more :  the  right  of  lien  and 
the  right  of  stoppage  in  transitu  on  the  remainder  still 
continue.  Besides  the  cases  I  have  referred  to,  I  have  no 
doubt  others  may  be  found  in  which  this  doctrine  is  clearly 
established.  The  whole,  in  truth,  depends  on  the  inten- 
tion of  the  vendee.  We  are  of  opinion,  therefore,  that  the 
verdict  in  this  case  is  right,  and  that  no  rule  should  be 
granted. 

Rale  refused. 

(a)  2  C.  &  M.  504.  (()  5  B.  &  Adol.  313;  2  Nev.  &  M.  177. 
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Doe  d.  Jukes  v.  Suhneb.  j^prU  19. 

1  HIS  was  an  ejectment  to  recover  possession  of  a  house  The  sut.  3  &  4 
and  premises  in  the  parish  of  Walsall^  in  the  county  of  g.  g/appijes  to 
Stofford.     The  demise  was  laid  on  the  30th  of  July,  1844.  j^S^^^" 
At  the  trial,  before  Pollock,  C,  B.,  at  the  last  StaflTordshire  ciwtad  Wore 

'  '  '  and  existing  at 

Assizes,  the  following  facts  appeared : —  the  paidog  of 

By  a   settlement,  made  on  the  marriage  of  Gilbert 
Fownes  and  Ann  his  intended  wife,  in  the  year  1788, 
and  a  recovery  duly  suffered  in  pursuance  thereof,  the 
premises    in    question  were  limited   and  settled  (after 
the  marriage)  to  such  uses  as  the  said  Ann  should  by 
deed  appoint.    The  marriage  took  effect,  and  by  a  deed 
made  on  the  27th  of  March,  1790,  Ann  Fownes  ap- 
pointed the  property  to  the  use  of  John  Finch  and  Joseph 
Jokes,  and  their  heirs,  upon  trust,  after  her  decease,  to 
seU  the  same,  and  apply  the  purchase-money  in  such 
manner  and  for  such  purposes  as  she  should  by  her  will 
direct  and  appoint;  and  in  default  of  appointment,  she 
directed  that  it  should  form  part  of  the  remainder  of  her 
personal  estate.    Ann  Fownes  sunrived  her  husband,  and 
by  her  will,  dated  6th  of  October,  1808,  disposed  of  her  real 
and  personal  estate  generally,  but  made  no  appointment 
as  to  the  property  in  question,  or  the  purchase-money  to 
arise  from  the  sale  of  it;  and  she  appointed  Peter  Kemp- 
son  and  two  other  persons  her  executors,  and  died  in 
1811.     Kempson  surrived  his  co-executors,  and,  in  the 
year  1814,  let  the  defendant's  father  into  possession  as 
tenant  from  year  to  year,  without  any  lease  or  other 
writing  of  the  premises  in  question,  which  (the  deed  of 
1790  haring  been  overlooked)  were  supposed  to  have 
passed  under  the  general  devise  of  real  estate  in  the  will. 
He  eontinned  in  possession  and  paid  rent  to  Kempson 
until  the  26th  of  March,  1824,  since  which  time  no  de- 
mand (HT  payment  of  rent  appeared  to  have  been  made. 


SUMKBE. 
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1845.  Kempson  having  died  in  the  month  of  May  in  the  same 
year.  The  defendant's  father  died  a  few  years  ago,  leaving 
the  defendant  in  possession  of  the  premises.  Rent  was  de- 
manded of  him  by  the  parties  beneficially  interested  under 
the  deed  of  1790,  and  payment  being  refused,  this  eject- 
ment was  brought  in  the  name  of  the  heir-at-law  of  Jo- 
seph Jukes,  who  was  the  survivor  of  the  trustees  named  in 
the  deed  of  1790. 

It  was  objected  for  the  defendant,  that  the  right  of 
action  was  barred  by  the  stat.  8  &  4  Will.  4,  c.  27,  s.  8 : 
and  the  Lord  Chief  Baron,  being  of  that  opinion,  non- 
suited the  plaintiff,  reserving  him  leave  to  move  to  enter  a 
verdict. 

Talfourdf  Ser)t.,  now  moved  accordingly. — ^The  question 
in  this  case  depends  upon  what  is  the  true  construction  of 
the  8th  section  of  the  stat.  3  &  4  Will.  4,  c.  27.  That 
section  enacts,  "  that  where  any  person  shall  be  in  pos- 
session, or  in  receipt  of  the  profits  of  any  land,  or  in 
receipt  of  any  rent,  as  tenant  from  year  to  year,  or  other 
period,  without  any  lease  in  writing,  the  right  of  the  per- 
son entitled  subject  thereto,  or  of  the  person  through 
whom  he  claims,  to  make  an  entry  or  distress,  or  to  bring 
an  action  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  accrued  at  the  determination  of  the  first  of  such 
years  or  periods,  or  at  the  last  time  when  any  rent  payable 
in  respect  of  such  tenancy  shall  have  been  received,  which 
shall  last  happen.''  The  question  is,  whether  that  section 
is  retrospective,  and  operates  in  cases  where,  at  the  time 
of  its  passing,  there  was  a  subsisting  tenancy.  If  it  does 
not,  the  lessor  of  the  plaintiff  was  not  barred  in  this  action. 
Now  it  only  defines  the  time  at  which  the  right  to  make 
an  entry  or  distress,  or  to  bring  an  action,  9haU  be  deemed 
to  have  accrued;  and  it  has  reference  to  the  second  section, 
which  enacts,  that,  "  after  the  SUt  day  of  December,  1883, 
no  person  shall  make  an  entry  or  distress,  or  bring  an 
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action  to  recover  any  land  or  rent,  but  within  twenty  years  1846. 
next  after  the  right  to  make  such  entry  or  distress,  or 
bring  such  action,  shall  first  have  accrued/'  All  these  are 
prospective  words.  In  Doe  d.  Evans  v.  Page  (a)  it  appears 
to  have  been  taken  for  granted  that  the  seventh  section  of  the 
statute,  which  applies  to  tenancies  at  will,  had  not  a  retro- 
spective effect  I  and  the  terms  of  the  two  clauses  are  identi- 
cal in  effect.  In  Doe  d.  Benneti  v.  I\imer  (b)  the  point  was 
not  raised.  Lord  Denman,  C.  J.,  says,  in  Doe  v.  Page,  that 
**  the  section  [the  seventh]  is  in  terms  only  applicable  to 
the  case  of  a  future,  or  at  the  most  of  an  existing  tenancy 
at  will,  and  not  to  the  case  of  a  tenancy  at  will  which  had 
been  determined,  and  not  existing  when  the  act  passed.'' 
[Parke,  B. — Here  the  defendant  was  in  possession,  as 
tenant  from  year  to  year,  after  the  passing  of  the  act. 
Alderson,  B. — ^Your  argument  would  exclude  three-fourths 
of  England  from  the  operation  of  the  act.  Pollock,  C.  B. 
— ^There  are  many  cases  in  which  lands  have  been  held 
nnder  an  existing  tenancy  from  year  to  year  for  fifty  or  a 
hundred  years.  According  to  your  argument,  the  statute 
is  not  to  apply  to  any  of  them,  but  only  to  tenancies  which 
begin  and  last  for  twenty  years  after  the  passing  of  the 
act.  Alderson,  B. — ^If  a  man  allows  his  rent  to  remain 
unpaid  for  twenty  years,  the  act  says  he  shall  lose  his  land. 
Bolfe,  B. — ^It  was  necessary  to  draw  an  arbitrary  line 
somewhere,  and  the  Legislature  fixed  upon  that.] 

Parke,  B. — I  think  no  rule  ought  to  be  granted.  This 
case  is  clearly  within  the  words  of  the  8th  section,  which 
are  not  the  same  as  those  of  the  7th  section,  upon  which 
Doe  V.  Page  was  decided.  The  8th  section  says,  that 
"when  any  person  shall  be  in  possession  or  in  receipt  of  the 
rents  and  profits  of  any  land,  or  in  the  receipt  of  any  rent, 

(fl)  13  Law  J.,  (N.  S.),  a  B.,  153.  {h)  7  M.  &  W,  226. 
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as  tenant  from  year  to  year,  or  other  period,  without  any 
lease  in  writing,  the  right  of  the  person  entitled  subject 
thereto,  &c.  shall  be  deemed  to  have  aocmed  at  the  deter- 
mination of  the  first  of  such  years  or  other  periods,  or  at 
the  last  time  when  any  rent  payable  in  respect  of  suoh 
tenancy  shall  have  been  received,  which  shall  last  hiqi- 
pen/'  Here  the  defendant's  father  was  in  possession  of 
the  land  as  tenant  from  year  to  year  after  the  passing  of 
the  act;  therefore  the  period  of  limitation  is  twenty  years 
from  the  last  receipt  of  rent  from  him,  in  April,  1824;  it 
expired,  therefore,  in  April,  1844,  and  this  ejectment  was 
consequently  brought  too  late.  The  effect  of  the  act  is 
to  make  a  parliamentary  conveyance  of  the  land  to  the 
person  in  possession  after  that  period  of  twenty  years  has 
elapsed. 


The  other  Barons  concurred. 


Rule  refused. 


AprU  21. 

Where  a  piece 
of  land  waa 
demiaed  for 
ninetj-nine 
yean,  at  an  ah- 
nual  rent  of 
£9,  and  the 
leaae  contained 
a  ooTenant  that 
the  lessee 
shoold,  within 
a  year  from  the 
granting  of  the 
tease,  build  a 
dwelling-honse 
on  the  Und|  and 
expend  the  sum 
of  jf  150  at  the 
least  upon  it 
--Held,  that  a 
stamp  of  £1 
was  sufficient. 


NiCHOLLs  V.  Cross. 

IjOVENANT  for  rent  reserved  on  a  lease. — Pleas,  non 
est  factum,  and  that  the  lease  was  obtained  by  tmni  and 
covin. 

At  the  trial,  before  llndal,  C.  J.,  at  the  last  assises  at 
Wannck,  the  plaintiff  prodaced  the  lease  in  evidence,  from 
which  it  appeared  that  a  small  piece  of  land  was  demised  by 
it  to  the  defendant  for  building  upon,  for  a  term  of  99  years 
if  the  lessee  and  his  wife  should  so  long  live,  at  the  annual 
rent  of  £8  :  and  the  lease  contained  a  covenant  that  the 
lessee  should,  within  a  year  from  the  granting  of  the  lease, 
build  a  dwelling-house  upon  the  land,  and  expend  the  sum 
of  £150  at  the  least  upon  it.  The  lease  was  stamped  with 
a  one-pound  stamp.    It  was  objected  for  the  defendant,  that 
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the  itunp  WM  inanfficient,  and  that  the  deed  should  hare        1846. 
home  a  stamp  of  1/.  16».   The  learned  Judge  OTerroled  the 
objection,  and  the  plaintiff  obtained  a  yerdict. 

Hill  now  moved  £ca  a  new  trial,  on  the  same  ground. — 
The  case  falls  within  the  clause  in  the  Stamp  Act  (55  Geo. 
8,  c.  184,  Schedule,  tit.  ''Lease")  which  provides  that  a 
lease  of  lands  granted  "  in  consideration  of  a  sum  of  money 
by  way  of  fine,  premium,  or  grassum  paid  for  the  same, 
without  any  yearly  rent,  or  with  any  yearly  rent  under 
£20,^'  is  to  pay  "  the  same  duty  as  for  a  conveyance 
on  the  sale  of  lands  for  a  sum  of  money  of  the  same 
amount.''  And  in  the  schedule  to  the  same  act,  tit. 
''Conveyance,''  where  the  consideration-money  amounts 
to  £150,  then  the  stamp  is  £2 ;  but  if  this  be  not  a  money 
consideration,  then  it  falls  within  the  description  in  the 
ichedule,  of  "  Deeds  not  otherwise  charged  nor  expressly 
exempted  from  all  duty,"  in  which  case  the  stamp  is  1/.  15«. 
The  rent,  and  the  J£150  which  is  to  be  expended  by  the 
lessee,  together  form  the  consideration,  and  a  stamp  of 
liL  1&9.  was  therefore  required.  If  the  annual  rent  alone 
ii  to  be  taken  to  be  the  consideration^  the  stamp  would 
be  £l  only.  If  there  be  another  consideration,  then,  if 
it  be  of  a  pecuniary  nature,  the  lease  is  to  be  charged  as 
a  conveyance,  according  to  the  amount  of  the  fine,  But  if 
it  be  not  of  a  pecuniary  nature,  then  the  lease  is  to  be 
diarged  under  the  clanse  in  the  schedule,  tit.  "  Lease,"  as  a 
"Lease  or  tack  of  any  kind  not  otherwise  charged  in  this 
idiedule,  1/.  15«."  And  in  either  view  of  the  case,  it  ought 
therefore  to  have  had  a  stamp  of  1^  lbs.  attached  to  it. 

Pollock,  C.  B. — ^Where  the  consideration  is  not  by  way 
of  fine,  premium,  or  grassum,  but  is  something  which 
rektes  to  the  improvement  of  the  estate,  the  Legislature 
has  not  thought  proper  to  provide  for  such  a  case,  on  ac* 
ooontof  the  difficulty  of  framing  an  equitable  provision 
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1846.  for  it.  They  appear  to  have  intended  that  a  stamp  shonid 
be  necessary  only  in  cases  where  either  a  rent  was  reserved 
or  a  fine  or  premium  was  given,  and  not  to  make  any  other 
arrangement  between  the  landlord  and  tenant  liable  to 
any  duty  at  all.    We  will^  however,  consider  the  point. 

On  a  subsequent  day,  (April  27),  Pollock,  C.  B.,  said 
that  the  Court  had  considered  the  question,  and  were  of 
opinion  that  there  ought  to  be  no  rule. 

Rule  refused. 


May  3.  Bailey  and  Others  v.  Porter. 

Where  a  bill  of  1  HIS  was  an  action  by  the  indorsees  against  the  indorser 

^*w:  c/tt"^  of  a  biU  of  exchange,  dated  the  14th  of  March,  1842,  drawn 

^"*  '^ted  b'^  ^^  ^°®  ^'  ^^^"^  ^P°°  ^^®  James  Court,  payable  three 

latter,  payable  mouths  after  date  to  the  order  of  the  said  W.  Court,  and 

bank^andthe'  indorsed  by  the  said.  W.  Court  to  the  defendant,  and  by 

^'^TSd^.  tim  to  the  plaintiffs, 

ed  by  w.  C.  to  The  defendant  pleaded,  first,  that  the  bill  was  not  pre- 

the  plaintiffs,  r  »  j  r 

and  on  the  day  seutcd  to  Jamcs  Court  ou  the  day  when  it  became  due  ; 
duetiiere  wenT  s^oondly,  that  the  defendant  had  not  due  notice  of  present- 
noaaaeta  of  J.    ment  and  dishonour,  on  which  issues  were  joined.    At  the 

C.  s  in  the  '  •* 

bank— HeM,  trial,  before  Plait,  B.,  at  the  last  Spring  Assizes  for  the 

£eV»Dtiffs  aa  county  of  Monmouth,  it  appeared  that  the  plaintiffs  were 

aMimrt^thnn-  bankers ;  that  the  bill  was  accepted  payable  at  their  bank, 

doraer,  that  it  ^j^^  o^  the  day  it  became  due  they  were  holders  of  the 

was  not  neoes- 

larytoahewa  bill;  and  their  clerk  on  that  day  examined  their  books, 
^l^itD  Uie*  ^T^^  ascertained  that  there  were  no  assets  of  James  Court's 
acceptor.  in  their  hands  to  meet  the  bill.     No  written  notice  of  dia- 

It  waa  prOTea 

at  the  trial  by     houour  was  produccd,  but  (uoticc  to  produce  having  been 

plaintiffa,  no- 
tice to  produce  having  been  given,  that  on  the  day  when  the  bill  became  dae  he  wrote  a  letter  to 
the  defendant  informing  him  that  '*  J.  C.'s  acceptance  due  that  day  wai  unpaid,  and  requeating 
hia  immediate  attention  to  iti**~-Heid,  a  sufficient  notice  of  diahonour. 
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giTen)  a  clerk  of  the  plaintiflfs  proved^  that^  on  the  day  the  1845. 
bill  became  due^  he  wrote  a  letter  to  the  defendant^  in- 
fonning  him  that ''  James  Court's  acceptance  due  that  day 
was  unpaid,  and  requested  his  immediate  attention  to  it/' 
For  the  defendant  it  was  contended^  firsts  that  there  was 
no  sufficient  presentment  proved ;  and,  secondly,  that  the 
notice  of  dishonour  was  insufficient;  and  the  case  of 
Grugeon  v.  Smith  (a)  was  cited.  The  learned  Judge  over* 
ruled  the  objections^  and  directed  a  verdict  to  be  entered 
for  the  plaintiffs,  but  gave  liberty  to  move  to  enter  a 
verdict  for  the  defendant  on  both  or  either  of  the  issues. 

Greaves  moved  accordingly,  (April  21). — First,  there 
was  no  sufficient  evidence  of  presentment.  Under  the 
first  issne,  presentment  to  the  acceptor  ought  to  have  been 
shewn.  It  is  true  that  Sanderson  v.  Judge  {b)  may  appear 
to  thecontrary,  but  that  decision  may  be  doubted.  [Pol- 
hdi,  C.  B. — ^We  think  the  case  cited  an  express  author-  . 
ity  on  this  point,  and  we  are  not  disposed  to  question 
it.]  Secondly,  the  notice  of  dishonour  was  not  sufficient. 
In  Rarze  v.  Shanoood  (c),  it  was  held  that  a  notice  of 
dishonour  is  insufficient,  if  it  merely  state  that  the  bill 
has  not  been  paid  when  due.  This  letter  amounts  to 
no  more  than  what  was  stated  in  the  second  and  third 
letters  in  that  case,  which  were  held  not  to  be  suffi- 
dent  notices  of  dishonour.  It  is  by  no  means  clear  here 
that  the  debt  is  demanded.  And  in  Hartley  v.  Case{d) 
it  was  held,  that  the  notice  must  contain  an  intimation 
that  the  payment  of  the  bill  has  been  refused  by  the  ac- 
ceptor; but  the  utmost  that  can  be  said  here  is  that  it 
is  matter  of  inference.  In  Messenger  v.  Southey  (e),  the 
following  letter  from  the  plaintiff  to  the  defendant  was 
held  not  to  be  a  sufficient  notice  of  dishonour : — "  This  is 

(a)  6  Ad.  &  £U.  499 ;  2  Nev.  &  (d)  4  B.  &  Cr.  339. 

P.  303.  (e)  I  Man.  &  Gr.  70;  1  Scott, 

(h)  2  H.  Bl.  309.  N.  R.,  180. 
(e)  2  Q.B.  388 ;  2  Gale  &D.1 15. 
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1845.        to  iDform  yon^  that  the  bill  I  took  of  you^  15/.  2s,  6d.,  is 

not  took  up,  and  48.  6d,  expenses^  and  the  money  I  must 

pay  immediately.    My  son  will  be  in  London  on  Friday 

morning.'^    That  is  a  stronger  case  than  the  present. 

[Alderson,  B. — The  plaintiff  does  not  say  there  that  he 

koks  to  the  defendant  for  payment.      Pollock,  C.  B. — 

In  this  case  the  writer  "  requests  his  immediate  atten* 

tion  to  it.'^]     The  nearest  case  to  the  present  is  that  of 

Strange  v.  Price  (a).     That  was  an  action  by  the  indorsee 

against  the  indorser^  and  the  letter  was  as  follows: — 

"  Messrs.  Strange  &  Co.  inform  Mr.  James  Price,  that 

Mr.  John  Betterton's  acceptance,   87/.  5^.,  is  not  paid. 

As  indorser,  Mr.  Price  is  called  upon  to  pay  the  money, 

which  will  be  expected  immediately."    That  was  held  not 

to  be  a  sufficient  notice  to  Price  of  the  dishonour  of  the 

bill.   If  any  inference  is  to  be  drawn  from  the  circumstance 

of  the  letter  calling  upon  the  defendant  for  the  money, 

the  words  in  that  case  are  stronger  than  those  in  the 

present. — He  also  cited  Solar te  v.  Palmer  (i),  PhiUips  y. 

Ootdd  {c),  and  BouUon  v.  Welch  {d). 

Cur.  adv.  Yult. 

Pollock,  C.  B.,  now  said — In  the  case  of  Bailey  v. 
Porter,  we  are  of  opinion  that  there  ought  to  be  no  rule. 
The  notice  in  this  case  appears  to  us  to  be  a  distinct  notice 
that  the  bill  had  been  dishonoured;  and  the  expression 
in  it,  requesting  his  ^'  immediate  attention  to  it,''  must  be 
understood  by  any  person  acquainted  with  business  as 
directing  the  indorser's  attention  to  the  bill,  and  calling 
upon  him  to  pay  the  amount  of  it  The  terms  of  the 
notice  were,  I  think,  in  compliance  with  the  rules  laid 
down  in  the  various  cases  upon  this  subject. 

Bale  refused. 

(a)  10  Ad,  &  Ell.  125;  2  Per.  &  (c)  8  C.  &  P.  856. 
D.  287.  \d)  3  Bing.  N.  C.  688  ;  4  Scott, 

(b)  7  Bing.  530;  1  B.  N.  C.  425. 
194. 
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West  t;.  Steward  and  Another.  April  19. 

IbOYEB  for  a  deed  of  assignment  of  certain  leasehold  A  deed  of  u- 
premises  to  the  plaintiff  by  way  of  mortgage,  containing  ofaUhiBpa*-  * 
a  power  of  sale  to  him,  his  executors^  administrators,  and  SfeS/iSSio!^ 

assigns.     The  defendants  claimed  to  be  entitled  to  this  ever  to  trot- 

tees  for  the 

deed  under  an  assignment  for  the  benefit  of  creditors,  benefit  of  cre- 
dated  16th  of  June,  1848,  between  the  plaintiff  of  the  first  di!^"of*IS^! 


part,  the  defendants  of  the  second  part,  and  "  the  several  ^^  ^^   . 

other  persons  whose  names,  and  the  amount  of  whose  debts,  made  to  A.  by 

were  set  out  in  a  schedule  thereunto  annexed,  being  ere-  gage  with 

ditors  of  the  plaintiff,"  of  the  third  part.  At  the  trial,  it  was  ^J^e^J^ 

objected  for  the  defendants,  that  the  mortgage  deed  did  not  *p  ^-  ■?<*  c.  a 

**  '  ®^  deed  of  trust 

pass  to  the  defendants  by  the  terms  of  the  deed  of  the  16th  for  the  benefit 
of  June,  1848,  there  being  no  express  mention  of  it,  and  the  purporting  to 
general  wards  being  only  "all  his  (the  plaintiff's)  personal  JJ^J^^i^'* 
estate  and  effects  whatever :''  and  that,  inasmuch  as  it  con-  the  first  part, 

B.  and  C.  of  the 

tained  a  trust  for  sale,  the  plaintiff  could  not  delegate  that  second  part, 

trust;  and  although  the  defendants  might  in  equity  be  ^herpe^wns 

entitled  to  the  money  due  upon  the  mortgage,  yet  the  legal  ^*io»b  names, 

estate  was  still  in  the  plaintiff,  and  he  was  entitled  to  the  of  whose  debts, 

custody  and  possession  of  the  mortgage  deed.    There  was  a  schednie 

no  schedule  to  the  deed  of  assignment  at  the  time  of  its  ^^°^' 

being  executed  by  the  plaintiff ;  and  the  only  schedule  to  the  ^^J^t*'**?. *?  ^'' 

01  the  third 

deed,  on  its  beingproduced,  consisted  of  the  signatures  of  the  part.   At  the 
creditors  themselves,  some  of  which  had  been  erased,  while  cation  ij  A?f ' 
others  had  no  sums  set  against  them.     It  was  contended  t^Jj"''"'*© 

^  schedule  an- 

for  the  plaintiff,  that  the  deed  was  avoided  by  these  erasures,  nexed ;  when  it 
The  defendants'  attorney,  who  was  the  attesting  witness  etidence,(inan 
to  the  execution  of  the  deed  by  the  plaintiff,  stated  that  bJ^I^iJnSMt" 
he  executed  it  unconditionally,  and  not  as  an  escrow :  and  ®-  ^^  C.  for  a 

mortgage  deed 

there  was  evidence  of  the  defendants  having  received  the  alleged  to 
rents  of  the  leasehold  estate,  and  advertised  it  for  sale,  nnder^lt)!^ 

had  a  schedule 
annexed,  con- 
nsting  of  the  signatures  of  certain  of  his  creditors,  some  of  which  had  been  erased,  and  others 
had  no  rams  set  against  them  i^HM,  that  the  deed  was  not  avoided  therebj. 
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1845.  The  learned  Jadge  overruled  the  objectionsj  and  under  his 
direction  a  verdict  was  found  for  the  defendants^  leave 
being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him^  if  the  Court  should  think  either  of  the  objections 
to  the  deed  well-founded. 

Palmer  now  moved  accordingly. — First,  the  general  words 
of  the  deed  of  the  16th  of  June,  1843,  were  not  sufficient  to 
pass  the  legal  interest  in  the  mortgage  deed.  Ringer  y. 
Cann  (a)  will  be  referred  to  as  an  authority  to  the  contrary; 
but  there  it  was  expressly  found  as  a  fact  that  the  trustees 
under  the  assignment  had  accepted  the  lease.  [Parke,  B. — 
There  was  ample  evidence  to  go  to  the  jury  in  this  case  of 
the  trustees  having  taken  to  the  property.  Polhck,  C.  B. — 
Is  there  any  authority  opposed  to  that  of  Ringer  v.  Cann?'\ 
Undoubtedly  not.  [Pollock,  C.  B. — Then  it  is  a  very  strong 
authority  against  you.] 

Secondly,  the  deed  was  avoided  by  the  addition  of  the 
schedule  after  the  execution  of  the  deed  by  the  plaintiff, 
and  by  the  erasures  in  it.  [Parke,  B. — The  fact  that  there 
is  no  schedule  to  regulate  the  trust  does  not  prevent  the 
property  from  passing,  unless  the  schedule  be  expected  to 
shew  what  passed  by  the  deed.]  In  Weeks  v.  Maillardet  (J), 
a  deed  was  held  to  be  avoided,  as  against  the  defendant, 
by  proof  that  a  schedule,  stated  in  the  deed  to  be  annexed 
to  it,  was  not  in  fact  annexed  until  after  the  execution  of 
the  deed  by  the  defendant.  [Parke,  B. — ^There  the  sche- 
dule was  material  to  shew  what  passed  by  the  deed,  because 
the  covenant  in  the  deed  was  only  to  deliver  to  the  plaintiff 
certain  articles  "  as  per  schedule  annexed.^']  Here  the  sche 
dule  is  material  to  shew  what  debts  were  barred  by  the 
deed.  In  Hudson  v.  Reveit  (c),  where  the  defendant  executed 
a  deed  conveying  his  property  to  trustees,  in  trust  to  sell 
for  the  benefit  of  creditors,  the  particulars  of  whose  demands 


(a)  3  M.  &  W.  343.  (c)  5  Bing.  368;  2  M.  &  P. 

(6)  14  East,  568.  663. 
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were  stated  therein^  and  a  blank  was  left  for  one  of  the 
principal  debts^  the  precise  amount  of  which  was  not  as- 
certained until  after  its  execution  by  the  defendant^  when 
it  was  inserted  in  bis  presence  and  with  his  assent,  it  was 
held  that  by  reason  of  such  assent  the  deed  was  valid  from 
that  time^  but  the  Court  laid  it^down  clearly  that  it  was 
not  a  complete  deed  until  then.  [Alderson,  B. — There  the 
Court  considered  it  to  have  been  executed  originally  as  an 
escrow^  and  not  absolutely  executed  until  the  blank  was 
filled  up.  Here^  at  the  time  when  the  deed  was  executed 
by  the  plaintiff,  the  property  passed ;  what  is  there  to  re- 
vest it?] 


PXB    CUBIAM, 


Rule  refused. 


1845. 


AprU  17. 


D.  wu  ap- 
pointed by 
deed,  by  the 
plaintiff,  the 
mortgagor  of 


Babtlbtt  r.  Mart  Dimond,  Executrix  of  Charles 
Palmer  Dihond,  Deceased. 

Assumpsit  for  money  had  and  received  by  the  defend- 
ant's testator  to  the  use  of  the  plaintiff.     Plea^  non  as- 
sumpsit. 
At  the  trial,  before  Rolfe,  B.,  at  the  Middlesex  Sittings  an  estate,  and 

p.,  the  Riort* 

after  Trinity  Term^  1844^  it  appeared  that  one  Charles  gagee.  to  re. 
Palmer  became  the  mortgagee  of  certain  freehold,  copyhold,  ^X'cttlite  ^ 
and  leasehold  premises,  the  property  of  the  plaintiff,  under  "f  ^  ^y  J^« 
a  deed  dated  the  5th  December,  1827,  which  contained  a  co-  deed  he  was, 
venant  by  the  plaintiff  to  procure  admissions  and  renewals  for  taxes 

and  repairs, 
to  hold  aU  the  remainfaig  rents  in  trust  for  the  pnrposes  therein  specified ;  yiz.  Ist,  to  pay 
taxes ;  2Ddly,  Che  costs  of  collection ;  Srdly,  a  commission ;  4thl7,  premiums  on  a  policy 
of  inannnce ;  and  laatly,  to  apply  the  surplus  in  or  towards  satisfaction,  on  the  6th  January 
BBd  6th  July  in  each  year,  of  the  accruing  interest  on  the  principal  money  secured,  and  to 
pay  the  uUitmate  mrp/vt,  if  any,  to  the  plaintiff;  with  a  proviso,  that,  if,  on  the  6th  Jan- 
uary or  6th  July,  he  should  have  rents  and  profiU  in  hand,  it  should  be  lawful  for  him  to 
Ktain  the  whole  or  part  for  the  purpose  of  paying  the  premiums  in  that  year  on  the  policy  of 
imrance.  D.  did  not  execute  the  deed.  Held,  that  D.  was  not  bound  by  the  terms  of  this 
deed  to  pay  the  surplus  extMting  on  each  6th  January  and  6th  July  to  the  plaintiff,  and  there- 
ibre  that,  although  he  had  a  balance  in  his  hands  on  either  of  those  days  after  payment  of  the 
half.year^  intenst,  he  was  not  liable  (the  trust  still  continuing)  to  be  sued  by  the  phuntiff  for 
Boney  had  and  received. 


VOL.  XIV. 


M.  W 
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1845.  from  time  to  time ;  and  a  policy  of  assurance  was  thereby 
charged  with  payment  of  the  sums  which  might  be  expended 
in  fines  and  fees  of  admission  and  renewal.  There  were  other 
parties  who  were  second  mortgagees  of  property  included 
in  the  deed,  and  to  whom  the  plaintiff  had,  as  further 
security,  assigned  certain  policies  of  assurance.  With  the 
ocmcurrence  of  all  parties,  Charles  Palmer  Dimond,  the 
defendant's  testator,  was,  by  a  deed  of  even  date  with  the 
mortgage  to  Charles  Palmer,  appointed  receiver,  agent,  and 
attorney,  with  the  usual  powers  to  collect  the  rents  of  the 
mortgaged  estates,  upon  trust  to  pay — first,  the  outgoings 
upon  the  property ;  secondly,  the  expense  of  collecting  the 
rents  ;  thirdly,  the  receiver's  commission ;  fourthly,  the 
premiums  on  the  policies  of  assurance ;  fifthly,  the  surplus 
rents  and  profits,  in  payment,  half-yearly,  on  the  6th  Janu- 
ary and  6th  July,  of  the  interest  on  the  principal  money ; 
and  lastly,  to  pay  the  ultimate  surplus  of  the  rents  and 
profits,  if  any,  to  the  plaintiff,  his  executors,  administra^ 
tors,  or  assigns,  for  his  own  absolute  use  and  benefit. 
There  was  a  proviso,  that,  if,  on  those  days,  the  6th  Janu- 
ary and  6th  July,  the  receiver  should  have  any  of  the 
rents  and  profits  in  hand,  it  should  be  lawful  for  him  to 
retain  the  whole,  or  part  thereof,  for  the  purpose  of  paying 
the  premiums,  in  that  year,  on  the  policies.  There  was 
also  a  covenant  by  the  receiver,  to  perform  the  trusts  of 
the  deed.  Dimond  did  not  execute  the  deed,  but  acted 
under  it,  and  received  the  rents  until  12th  January,  1843, 
when  he  died,  leaving  his  wife,  the  defendant,  his  exe- 
cutrix. It  appeared  that,  in  the  year  1839,  there  was 
a  balance  in  the  hands  of  Dimond  of  £400 ;  and  at  the 
time  of  the  testator's  death,  the  balance,  as  appeared  by 
the  account  rendered  by  the  defendant,  exceeded  £1000. 
The  learned  Judge  was  of  opinion  that  the  plaintiff  had  no 
remedy  at  law,  and  directed  a  nonsuit,  reserving  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  for  the  balance 
admitted  by  the  defendant. 
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In  Michaelmas  Term,  Martm  obtaiaed  a  rule  accord-         1845. 
ingly,  dting  Roper  v.  Holland  (a).    la  Hilary  Term  (Jan* 
iiai7  23) 

Jervii  and  Moniague  Smith  shewed  cause. — The  nonsuit 
was  right  The  question  in  this  case  presents  itself  in  se- 
yend forms: — ^first,  whether Dimond,  the  testator,  could  have 
been  sued  by  the  plaintiff  alone;  secondly,  whether  there  was 
an  ultimate surpbu  in  the  hands  of  the  testator;  and  lastly, 
whether  money  had  and  receired  will  lie.  [Parke,  B. — ^The 
pkintiff,  in  order  to  recover,  must  shew  that  there  was  a 
positiTe  surplus;  that  is  the  main  question.]  There  must 
be  a  positiye  admitted  surplus,  which  is  not  the  case  here. 
There  was  no  final  ascertainment  that  any  money  was  due 
or  payable  to  the  plaintiff.  The  agreement  of  the  testator 
was  to  perform  the  trusts  of  the  deed ;  and  the  construc- 
tion contended  fw  on  the  other  side,  that  he  was  bound  to 
balance  his  accounts  half-yearly,  and  from  time  to  time  to 
pay  oyer  the  surplus  then  in  his  hands,  would  be  incon- 
sistent with  the  objects  and  provisions  of  the  deed.  It 
might,  and  probably  would,  be  the  duty  of  the  receiver 
acting  luider  this  deed,  to  keep  in  his  hands  an  amount 
sufficient  to  pay  the  taxes,  and  the  premiums  on  the 
policies  of  insurance,  in  the  event  of  any  anticipated  de- 
ficiency in  the  rents  of  the  ensuing  half  year;  and  whether, 
in  refusing  to  pay  over  any  money  in  his  hands  at  any  of 
the  half  yearly  periods,  he  would  be  acting  correctly,  and  in 
eon&rmity  with  the  trusts,  would  be  a  matter  for  the  con- 
lideration  of  a  court  of  equity.  Suppose  he  were  suddenly 
called  upon  to  pay  fees  of  admission  or  renewal  (which  he 
is  bound  to  fHrooure,  and  would  be  guilty  of  a  breach  of 
trost  if  he  did  not),  he  would  have  no  power  to  do  so,  if  he 
is  to  ascertain  and  pay  over  the  balanoe  half  yearly.  There- 
fore, inasmuch  as  the  nature  of  the  trusts  prevented  there 

(a)  3  Ad.  &  £.  899 ;  4  Nev.  &  M.  668. 
s2 


52  CAflSB   IN   TBI    EXCHEQUERi 

1845.  being  any  final  ascertainment  that  any  sum  was  due  to 
the  plaintifi^^  there  was  no  such  appropriation  to  him  as  the 
kw  requires,  in  order  to  sustain  the  action  for  money  had 
and  received.  There  is  no  instance  in  which  that  action 
has  been  held  to  be  maintainable  in  such  a  case.  In  Case 
V.  Roberts  (a),  it  was  held^  that  money  had  and  received 
lay  where  money  was  paid  into  the  hands  of  a  trustee  for 
a  specific  purpose,  which  was  satisfied,  and  a  balance  re- 
mained. But  here  the  trust  was  not  closed,  and  no  clear 
or  liquidated  sum  remained  in  the  testator's  hands.  In 
Ropery.  Holland,  there  was  an  admission  by  the  trus^ 
tee  of  a  balance  in  his  hands  belonging  to  the  cestui  que 
trust ;  and  the  language  of  the  Court  in  that  case  shews 
that  the  action  would  not  have  been  maintainable  had 
there  not  been  an  account  stated.  Edwards  v.  Bate  {b)  is 
an  authority  for  the  defendant.  There  a  debt  was  assigned 
upon  trust  to  pay  certain  sums,  and  to  pay  the  surplus,  if 
any,  to  the  plaintiff;  and  money  having  been  received  by 
the  assignee,  it  was  held  that,  as  the  trust  was  still  open, 
money  had  and  received  could  not  be  maintained. 

Martin  and  Greenwood,  in  support  of  the  rule. — The 
plaintiff,  under  the  terms  of  this  deed,  had  the  sole  right 
to  the  surplus  which  existed,  after  satisfying  the  interest, 
on  the  6th  of  January  and  6th  of  July  respectively,  which, 
therefore,  was  money  received  to  his  sole  use.  He  might 
solely  have  maintained  covenant  against  the  testator,  if  he 
had  executed  the  deed;  Sorsbie  v.  Park{c),  Servante  v. 
James  (d) ;  and  he  may  now,  therefore,  maintain  money 
had  and  received  against  the  executor.  The  rule  of  law  is, 
that,  however  complicated  the  facts  of  a  simple  contract, 
if  it  results  from  them  that  A.  has  received  money  which 
is  payable  to  B.,  B.  may  maintain  money  had  and  received 

(a)  Holt,  500.  (c)  12  M.  &  W.  146. 

(6)  13  Law  J.  (N.  S.),  C.  P.  (d)  10  B.  &  C.  410;  5  Man.  & 
156.  Ry.  299. 
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to  recover  it  The  expression  of  Abbott,  C.  J.^  in  Harvey  v.  1846. 
Ardkbold{a),  that  the  plaintiff  in  such  an  action  is  bound 
to  give  evidence  of  some  particular  sum  that  he  is  entitled 
to  receive^  has  been  misunderstood.  In  Powell  v.  Rees  {b), 
that  dictum  was  cited  in  the  argument^  as  an  authority 
that,  in  an  action  for  money  had  and  received,  as  the  pro- 
dace  of  goods  of  the  plaintiff  wrongfully  taken  and  sold 
by  the  defendant,  evidence  of  the  actual  price  was  neces- 
sary to  the  maintenance  of  the  action ;  but  the  Court  held, 
that,  if  the  fact  of  the  sale  was  proved,  no  direct  evidence 
of  the  actual  sum  received  by  the  defendant  was  necessary. 
[Parke,  B.— The  difficulty  here  is,  to  see  what  portion  of 
the  money  is  received  to  the  plaintiff's  use  at  that  time, 
though  there  may  be  some  ultimate  balance  coming  to 
him.  It  seems  to  rest  rather  in  contract  than  in  pro- 
perty.] In  Gilbert  v.  Dyneley  (c),  money  payable  under  a 
deed  of  the  same  kind  as  this  was  recovered  in  covenant, 
without  any  objection  being  taken  to  the  plaintiff's  title  to 
receive  it  The  ''  ultimate  surplus  **  means  the  ultimate 
half-yearly  surplus  on  the  7th  of  January  and  7th  of  July. 
[Parke,  B. — ^Would  the  testator  have  been  guilty  of  a 
breach  of  trust,  if,  anticipating  the  non-payment  of  the 
next  rents,  he  retained  the  surplus  on  the  6th  of  January, 
in  order  to  keep  down  the  interest  ?]  The  argument  must 
go  to  the  length  that  he  would.  When  is  the  covenant  to 
operate  if  not  on  those  days  7 — not  until  the  trust  is  en- 
tirely at  an  end.  [Parke,  B. — ^Nothing  is  said  about  an 
ultimate  surplus  to  be  paid  an  those  days;  it  is  only  the 
isierest  which  is  expressly  to  be  kept  down  by  punctual 
payment.]  Such,  however,  must  have  been  the  meaning 
of  the  parties.  It  is  a  surplus  upon  a  surplus : — the  pro- 
VIM)  for  payment  of  the  ultimate  surplus  to  the  plaintiff  is 
to  be  read  as  a  proviso  only  upon  that  which  immediately 


(•)  3  B.  &  C.  626;  5  D.  &  R.      P.  571. 
500.  (c)  3  Man.  &  O.  12;  3  Scott, 

(h)  7  Ad.  &  £.  426  ;  2  Nev.  &      N.  R.,  364. 
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preoedea  it,  as  to  the  application  of  the  surplus  existing  an 
the  6th  January  and  6tii  July.  [Parke,  B. — Not  neces- 
sarily so;  it  may  be  a  proviso  upon  all  the  preceding 
clauses.]  When  it  immediately  succeeds  a  matter  to 
which  it  hsfl  a  natural  application^  and  there  is  no  strong 
reason  for  construing  it  otb^rwise,  it  should  be  limited  to 
the  matter  with  which  it  is  thus  naturally  connected.  If 
such  be  not  the  construction^  the  plaintiff  will  not  be  enti- 
tled to  receive  anything  until  the  trust  is  ultimately  wound 
up^  or^  at  all  events,  until  the  parties  can  be  sure  that 
there  is  no  fear  of  a  call  upon  the  fund  for  any  othw 
purpose. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock^  C.  B. — ^This  case  was  argued  last  term,  and 
time  taken  for  consideration.  The  question  is,  whether  an 
action  will  lie  against  the  defendant  as  executor,  for  money 
had  and  received  by  his  testator.  The  testator  was  ap- 
pointed by  deed,  by  the  plaintiff,  a  mortgagor,  and  Palmer, 
the  mortgagee,  to  receive  the  rents  of  the  mortgaged  estate, 
and  by  the  terms  of  the  deed  the  testator  was,  after  allow* 
ing  for  the  taxes  and  repairs  to  the  tenants,  to  hold  all  the 
remaining  rents  in  trust  for  the  purposes  in  the  deed  spe- 
cified. The  purposes  are — first,  to  pay  taxes;  secondly, 
the  costs  of  collection;  thirdly,  a  commission;  fourthly, 
premiums  on  a  policy  of  assurance ;  and  lastly,  to  apply 
the  surplus  in  or  towards  satisfaction,  on  the  6th  January 
and  6th  July,  of  the  accruing  interest  on  the  principal 
money  secured,  and  to  pay  the  ultimate  surpbtf,  if  any,  to 
the  plaintiff;  with  a  proviso,  that,  if,  on  those  days,  the  6th 
January  and  6th  July,  the  testator  should  have  rents  and 
profits  in  hand,  it  should  be  lawful  for  him  to  retain  the 
whole,  or  part,  for  the  purpose  of  paying  the  premiums  in 
that  year  on  the  policy ;  with  other  provisoes.*  The  deed 
contained  a  covenant  by  the  testator  with  Palmer  and  with 
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the  plaintiff,  that  the  testator,  as  long  as  he  should  be  re- 
ceiver, would  use  his  endeavours  to  collect  and  receive,  and 
would  pay  and  cause  to  be  paid,  in  manner  and  for  the 
ends,  intents,  and  purposes  aforesaid,  all  the  rents  received 
by  him.  The  testator  did  not  execute  the  deed.  Accord- 
ing to  the  terms  of  this  indenture,  the  defendant  was 
bound,  as  Mr.  Martin  argued,  to  pay  whatever  was  the 
balance  on  each  6th  January  and  6th  July,  first,  in  satis- 
fying the  interest,  and,  secondly,  to  pay  over  the  then  sur* 
pht»  to  the  plaintiff;  and,  as  the  account  stated  by  the 
executor  shewed  a  balance  on  some  of  those  days,  an  action 
would  have  lain,  not  of  covenant,  because  the  defendant 
did  not  execute  the  deed,  but  of  special  assumpsit  (because 
he  agreed  to  the  instrument),  on  the  special  contract  to 
make  the  payments;  and,  as  nothing  more  was  to  be  done 
but  to  pay  money,  an  action  for  money  had  and  received 
could  be  maintained. 

Whether,  if  this  had  been  the  true  construction  of  the 
deed,  such  an  action  would  have  been  supported,  is  not 
now  the  question ;  because  we  are  all  clearly  of  opinion 
that  the  testator  was  not  bound,  by  the  terms  of  the  deed, 
to  pay  the  surplus  existing  on  each  6th  January  and  6th 
July  to  the  plaintiff.  Although  there  is  a  contract  by  the 
testator  to  receive  and  pay  the  monies  according  to  the 
deed,  yet  it  is  nothing  more  in  effect  than  a  contract  to 
perform  the  trusts  specified  by  the  indenture,  and  all  the 
monies  received  by  him  under  the  indenture  were  held  in 
trust.  The  testator  was  not  a  mere  receiver,  but  a  trustee, 
and  the  primary  important  object  of  his  trust  was,  to  keep 
down  the  mortgage  interest,  and  for  that  purpose  he  had  a 
discretion,  under  the  control  of  a  court  of  equity,  to  keep 
the  funds  in  his  hands,  if  reasonably  necessary,  and  was 
not  bound,  on  each  6th  January  and  6th  July,  to  balance 
his  accounts,  and  pay  over  on  those  days  the  then  surplus. 
For  instance,  it  might  happen  that,  on  the  6th  July,  the 
trustee  might  know  that  no  rents  would  be  forthcoming  in 
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1845.  time  to  pay  the  half  year's  interest  due  in  January ;  and 
if  so,  he  might,  without  contravening  the  deed,  keep  the 
then  surplus  towards  the  subsequent  interest.  Whether 
be  did  so  properly  or  not,  could  not  be  tried  by  a  court  of 
law :  the  only  remedy  would  be  in  a  court  of  equity, 
which  could  make  proper  inquiries,  and  give  proper  direc- 
tions. So  long  as  a  trust  continues,  a  bill  in  equity  is  the 
only  remedy.  We  think  that  the  monies  received  were 
originally  received  in  trust ;  and  that  the  trust  had  not  de- 
termined at  the  testator^s  death.  K  that  trust  was  ended, 
and  the  testator  had  stated  an  account,  or,  in  other  words, 
had  admitted  himself  to  the  plaintiff  that  he  held  any 
sum  of  money  in  his  hands  payable  to  him  absolutely,  he 
would,  with  respect  to  that  sum,  be  a  debtor,  not  properly 
a  trustee,  and  then  an  action  would  have  been  maintainable 
against  him.  This  is  the  principle  upon  which  Roper  v. 
Holland  {a),  and  other  cases  {b)  referred  to  in  the  jadgment 
of  this  Court  in  the  case  of  Pardee  v.  Price  (c),  was  de- 
cided. The  case  of  Allen  v.  linpett  {d)  seems  at  least 
questionable. 

There  is  no  evidence,  however,  of  any  such  statement  of 
account.  If  the  account  rendered  by  the  executor  had 
been  rendered  by  the  testator,  it  would  have  been  a  ques- 
tion for  the  jury  whether  it  was  such  a  statement  as  to 
constitute  the  testator  a  debtor;  but  being  stated  by  the 
executor  as  the  account  of  the  testator,  it  is  only  equivalent 
to  evidence  that  such  payments  as  therein  mentioned  were 
made  by  and  to  the  testator.  We  therefore  think  the  rule 
must  be  discharged. 

Rule  discharged. 

(a)  3  Ad.  &  Ell.  99  ;  4  Nev.  &      Ad.  &  Ell.  666. 
M.668.  (c)  13M.  &  W.  282. 

(b)  See  Remon  v.  ffaywortfj  2  (d)  8  Taunt.  263. 
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Watson  v.  Bodill.  April  is. 

IRESPASS  for  assaulting  and  imprisoning  the  plaintiff^  The  plaintiff; 

and  keeping  and  detaining  him  in  prison  contrary  to  law,  ^  a  bttkrop?! 

whereby  he  was  not  only  greatly  hurt  &c.,  but  was  obliged  «»*■*«»  ^ 

and  compelled,  in  order  to  obtain  his  discharge,  to  pay  the  appearand  be 

AA  11  T  1  ■%   examined  be"- 

snm  of  £8  IO9.,  and  was  also  put  to  divers  other  costs  and  fore  the  Dis- 
Plea,  not  guilty,  by  statute.  ^^^^  ^  fi*t 

was  proBeent* 

At  the  trial,  before  CoUman,  J.,  at  the  last  Summer  As-  ed;  bnt,  refoa. 
nxes  for  the  county  of  Northampton,  it  appeared  that  this  wm  wn^^  br 
was  an  action  brought  against  the  messenger  of  the  Bir-  J*  defendant, 

tne  messenger 

mingham  District  Court  of  Bankruptcy,  for  imprisoning  of  the  Conrt, 
the  plaidtiff  under  the  following  circumstances  : — ^A  fiat  rant  of  the  * 
in  bankruptcy  having  issued  against  Messrs.   Gbddard,  ^d^JJJTrttup 
bankers,  of  Market  Harborough,  the  plaintiff,  who  was  a  in  cnstody  to  bo 

examined.    He 

debtor  to  the  bankrupts'  estate,  was  duly  summoned  to  thereupon  sab- 
attend  and  give  evidence  as  a  witness  before  the  above-  examined,  and 
mentioned  court  of  bankruptcy,  in  which  the  fiat  was  pro-  *'^^fj^"* 
aecoted ;  but  the  plaintiff  refusing  to  come,  the  commis-  mination,  the 
rioner  issued  a  warrant,  directed  to  the  defendant,  order-  said  that  he 
iog  him  to  arrest  the  plaintiff,  and  bring  him  before  him  ^ll^J^ 
(the  commissioner)  in  order  to  be  examined.    The  defend-  payment  of  the 

costs  incarred 

ant  accordingly  arrested  the  plaintiff,  and  brought  him  in  bringing  him 
before  the  commissioner,  and  he  then  duly  submitted  him-  ^Wndum  to^' 
•elf  to  examination.   At  the  conclusion  of  his  examination,  **>**  eff«5t  was 

'   mdorsed  on  the 

the  commissioner  ordered  him  to  be  discharged  out  of  warrant.    The 
custody  on  payment  of  the  casts  incurred  in  bringing  him  consequence 
vp,  and  a  memorandum  to  that  effect  was  indorsed  upon  pu^^ff  imtil 

the  costs  incar- 
red in  bringing  him  op  were  taxed,  and  paid  bj  him  nnder  protest : — Held^  first,  that  the  aboTe 
■emorandam  amounted  to  an  order  to  detain  the  plaintiff  until  the  costs  were  paid. 

Sccondlj,  that  the  commissioner  had  no  jurisdiction  under  the  bankrupt  acts  to  make  such 
n  order,  and  would  have  been  liable  to  the  plaintiff  in  an  action  of  trespass  for  the  imprison. 
■eat  under  it,  and  therefore  that  the  defendant,  who  must  be  assumed  to  have  known  of  such 
viBt  of  jarisdiction,  was  also  liable. 

SembU^  that,  if  the  commissioner  had  had  jurisdiction  to  commit  the  plaintiff',  the  defendant 
vodd  hare  been  protected,  though  he  had  no  warrant  under  the  hand  and  seal  of  the  com- 


58  CA8B8  IK  THB  SXCHSQVB&, 

18IS.  the  warrant;  but  the  seal  of  the  commissioner  was  not 
afSzed  to  this  memorandum.  The  defendant  refused  to 
permit  the  plaintiff  to  depart  until  these  costs  were  taxed 
and  paid,  and  detained  him  for  that  purpose  for  an  hour 
and  a  half;  and  on  payment  of  the  amount  found  due  on 
taxation,  viz.  8/.  lOs.  (which  was  done  under  protest), 
permitted  him  to  depart. 

The  learned  Judge  thought  this  detention  of  the  plain- 
tiff, till  payment  of  the  costs,  was  illegal,  and  the  jury 
found  a  verdict  for  the  sum  paid,  and  40f.  damages;  but 
the  learned  Judge  gave  the  defendant  leave  to  move  to 
enter  a  verdict  for  him. 

Humfrey,  in  Michaelmas  Term  last,  obtained  a  rule 
accordingly ;  against  which 

Whiiehurtt  and  Mellor  shewed  cause  at  the  sittings  af- 
ter Hilary  Term  (Feb.  20  and  21).  The  commissioner 
had  no  authority  to  make  an  order  for  the  plaintiff's  de- 
tention until  the  costs  were  paid.  It  will  be  contended 
on  the  other  side,  that  he  was  authoiixed  to  make  this 
order  under  the  34th  section  of  the  6  Geo.  4,  c.  16,  or  the 
69th  section  of  the  5  &  6  Vict.  c.  122 ;  but  no  such  power 
is  really  given  by  those  statutes.  By  the  6  Geo.  4,  c.  16, 
s.  38,  it  is  enacted,  "  that  it  shaU  be  lawful  for  the  com* 
missioners,  by  writing  under  their  hands,  to  summon  be- 
fore them  any  person  known  or  suspected  to  have  any  of 
the  estate  of  the  bankrupt  in  his  possession,  or  who  is  sup- 
posed to  be  indebted  to  the  bankrupt,  or  any  person  whom 
the  commissioners  believe  capable  of  giving  information 
concerning  the  person,  trade,  dealings,  or  estate  of  such 
bankrupt,  &c. ;  and  if  such  person  so  summoned  as  afore- 
said shall  not  come  before  the  commissioners  at  the  time 
appointed,  having  no  lawful  impediment,  &c.,  it  shall  be 
lawful  for  the  said  commissioners,  by  warrant  under  their 
hands  and  seals,  to  authoiiEe  and  direct  the  person  or  per- 
sons therein  named  for  that  purpose,  to  apprehend  and 
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arreflt  raeh  penon,  and  brkig  him  brfwe  them  to  be  ewamimed  ld45. 
Of  afaremdJ^  But  when  he  is  so  brought  up,  and  has 
•nbmitted  to  be  examined,  the  warrant  is  at  an  end.  Then 
the  S4th  section  enacts,  '^  that  if  any  such  person  shall 
refuse  to  be  moom,  or  answer  lawful  questions,  the  commis- 
sbners  tdbj,  by  warrant  under  their  hands  and  seals,  com* 
mit  him  to  gaol  until  he  submits,''  &c.  Therefore  it  is 
upon  his  refusing  to  be  sworn,  and  to  answer,  that  he  is  to 
be  committed  again :  and  a  firesh  warrant  is  to  be  granted^ 
which  shews  that  he  is  no  longer  in  custody  under  the 
former  one.  The  summons  is  spent,  and  the  warrant  is 
spent,  as  soon  as  the  witness  is  brought  there  to  be  exam- 
ined. There  is  no  question  here  as  to  the  plaintiff's  exami« 
nation  having  been  finished,  as  the  commissioner  had  or- 
dered him  to  be  discharged.  But  that  order  for  his  discharge 
had  no  operation  whatever,  for  the  plaintiff  was  ^mo  facto 
discharged  on  the  examination  being  concluded.  Indeed, 
the  fact  of  his  appearing  there  to  be  examined  was  suflBi* 
dent  for  this  purpose.  So,  in  the  case  of  a  subpcena,  where 
the  witness  makes  his  appearance  in  the  box  and  is  sworn, 
he  has  complied  with  the  writ.  It  is  true,  if  he  were  to 
go  away  before  he  had  been  fully  examined,  he  might  be 
eommitted  for  contempt;  but  he  is  no  longer  liable  under 
the  subposna.  Then  the  stat.  5  &  6  Vict  c.  122,  s.  69, 
gives  the  commissioners  the  same  powers  as  a  court  of  re» 
cord,  and  enacts,  "  that  every  court  authorized  to  act  in 
the  prosecution  of  any  fiat,  &c.,  shall  have,  use,  and  exer- 
cise all  the  powers,  rights,  incidents,  and  privileges  of  a 
court  of  record."  So  that  the  commissioner  might  now 
commit  the  party,  if  he  went  away  before  his  examination 
wss  at  an  end,  for  contempt  of  Court ;  but  that  section 
gives  the  commissioner  no  more  power  than  he  had  before, 
except  to  commit  for  contempt  in  facie  curia.  In  Callis 
on  Sewers  (a),  it  is  stated  what  courts  may  fine  or  impri- 

(a)  Original  edition,  p.  169. 
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1845.  son,  and  what  not.  Even  in  the  case  of  one  of  the  supe*. 
nor  courts,  as  the  Court  of  Common  Pleas,  for  instance, 
if  that  Court  were  to  issue  a  capias  to  the  sheriflP  to  take 
a  man  for  felony,  it  would  be  entirely  without  jurisdiction; 
but  if  they  issued  a  capias  to  take  a  peer,  who  is  privileged, 
for  a  debt,  the  officer  would  be  justified,  because  the  Court 
has  authority  to  issue  a  capias  for  a  debt.  And  commis- 
sioners  of  bankrupt  have  no  power  whatever  to  commit  or 
imprison,  except  in  the  cases  expressly  provided  for  by  the 
bankrupt  acts ;  and  none  of  them  give  power  to  commit 
for  non-payment  of  fees  ordered  to  be  paid.  The  stat.  5  & 
6  Vict.  c.  122,  s.  69,  which  may  be  referred  to,  has  no  real 
bearing  on  the  present  question.  It  enacts,  "  that  it  shall 
be  lawful  for  the  said  several  subdivision  courts,  and  the 
Court  authorized  to  act  in  the  prosecution  of  any  fiat  ia 
bankruptcy,  in  all  matters  before  such  courts  respectively; 
to  award  such  costs  as  to  such  courts  shall  seem  fit  and 
just;  and  in  all  cases  in  which  costs  shall  be  so  awarded 
against  any  person  by  any  such  court,  it  shall  and  may  be 
lawful  for  such  court  to  cause  such  costs  to  be  recovered 
from  such  person,  in  the  same  manner  as  costs  awarded  by 
a  rule  of  any  of  the  superior  courts  at  .Westminster  may 
be  recovered,  and  that  the  like  remedies  may  be  had  upon 
an  order  of  such  court  for  costs  as  upon  a  rule  of  any  of 
the  said  superior  courts  for  costs/'  That  cannot  have  any 
reference  to  the  present  subject-matter.  There  is  an  ex- 
press provision  as  to  the  costs  of  parties  summoned  to  give 
evidence  before  the  commissioners,  in  the  S5th  section  of 
6  Gteo.  4,  c.  16,  which  provides  that,  "  where  any  person 
known  or  suspected  to  have  any  of  the  estate  of  the  bank* 
rupt  in  his  possession,  or  who  is  supposed  to  be  indebted 
to  the  bankrupt,  shall  be  summoned  to  attend  before  the 
said  commissioners,  every  such  person  shall  have  such  costs 
and  charges  as  the  said  commissioners,  in  their  discretion, 
shall  think  fit.''  So  that  he  is  not  to  pay  costs,  but  is  to 
be  paid  costs  for  his  attendance ;  though  it  is  not  neces- 
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urj  to  say  that  the  commissioner  is  bound  to  award  costs         1846 
to  the  debtor; — at  all  events,  he  is  not  to  be  liable  to  the 
payment  of  costs.     [Parke,  B. — This  was,  at  the  utmost, 
simply  an  order  that  the  party  was  to  be  detained  until  the 
costs  were  paid ;  but  he  was  not  lawfully  in  custody  when  he 
was  ordered  to  be  detained.]     That  opens  another  point, 
which  is  a  sufficient  answer  to  this  rule.     Here  the  Court, 
in  truth,  made  no  order  at  all.    The  warrant  was  spent; 
and  the  commissioner  merely  writes  upon  it,  that  the  party 
h  "(Uscharffed  on  payment  of  costs.'^     He  does  not  order 
or  require  him  to  be  detained,  and  the  officer  had  there- 
fore no  authority  whatever  to  detain  him.     Suppose  the 
plaintiff  had  brought  an  action  against  the  commissioner, 
would  this  have  been  enough  to  charge  him  with  the  de- 
tention? Clearly  not.     [Parke,  B. — It  is  an  implied  order 
to  detain  him ;  but  then  he  is  not  in  custody.]     The  ut- 
most that  can  be  said  is,  that  the  officer  is  justified  when  he 
acts  under  the  order  of  a  court  of  competent  jurisdiction. 
Bat  the  facts  do  not  arise  here  which  constitute  any  justifi- 
cation, as  there  is  no  express  order  of  court  for  the  plaintiff's 
detention.    The  plaintiff  not  being  in  custody  at  the  time, 
the  ordering  him  to  be  discharged  on  payment  of  costs  was 
perfectly  nugatory.     Another  point  which  arises  is,  whe- 
ther, assuming  this  to  have  been  an  implied  order  to  im- 
prison the  plaintiff,  and  that  the  commissioner  had  no 
tathority  to  make  the  order,  the  officer  is  nevertheless 
justified,  on  the  ground  that  he  was  acting  under  the 
authority  of  a  court.   But  the  answer  is,  that,  in  all  limited 
jurisdictions,  the  officer,  to  justify  himself,  must  shew  that 
it  Ib  a  case  in  which  the  court  has  jurisdiction.    It  is  not 
intended  to  be  argued  that  any  defect  in  the  warrant 
wonld  prevent  his  being  justified ;  but  in  all  cases  of  infe- 
rior jarisdictions,  the  officer  must  shew  that  he  was  autho- 
rised, and  bound  to  execute  the  process  of  the  court,  or  he 
ia  not  protected.     [Parke,  B. — It  has  been  held  that  an 
officer  is  justified  in  obeying  the  writ,  where  it  appeared  to 
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1846.  authorize  him^  and  the  court  issuing  it  had  general  cogni- 
sance of  the  matter :  Moravia  v.  Sloper  (a).]  But  here  there 
was  no  order  for  the  plaintiff's  detention^  nor  any  inten- 
tion to  commit  for  contempt. 

The  Court  then  called  upon 

Humfreyj  ffing,  and  Macaulay,  in  support  of  the  rule. — 
If  the  present  action  is  held  to  be  maintainable^  it  will 
amount  to  this^  that  the  defendant  is  liable^  because  he  has 
obeyed  the  order  of  the  Court  of  which  he  is  the  inferior 
officer.  The  giving  him  a  warranty  indorsed  "  to  be  dis- 
charged on  payment  of  costs/'  is  in  effect  an  order  to  detain 
the  party  till  the  costs  are  paid.  The  commissioner  indorses 
on  the  warrant  the  condition — "  discharged  on  payment  of 
the  costs.'*  [Parke,  B. — The  question  is^  whether  that  means 
"  keep  him  in  custody  until  he  does  pay."  Aldersan,  B. — 
Suppose  the  commissioner  had  merely  walked  out  of  courts 
would  the  officer  have  been  justified  in  detaining  him?]  No^ 
he  would  not.  [Alderson,  B. — Then  he  was  discharged 
from  the  warrant  without  the  commissioner  saying  any- 
thing.] But  when  the  commissioner  writes  this  memo- 
randum upon  the  warrant,  can  any  one  doubt  that  his 
intention  was  that  the  plaintiff  should  be  detained  until 
he  had  paid  the  costs;  and  is  the  officer  to  be  driven 
to  discuss  the  propriety  of  the  order  of  the  commissioner? 
No  doubt  the  intention  was  to  detain  him  until  he  paid 
the  costs.  It  is  a  condition  precedent  to  his  discharge. 
{Parke^  B. — In  point  of  law  he  was  not  then  in  lawful 
custody,  as  the  warrant  had  expired.]  The  commissioner 
had  power,  under  the  69th  section  of  5  &  6  Vict.  c.  122,  to 
order  him  to  pay  costs,  and  to  be  detained  until  they  were 
paid.  That  section  enacts,  that,  "  in  all  cases  in  which 
costs  shall  be  so  awarded  against  any  person  by  any  such 

(a)  Willes,  30. 
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courts  it  shall  be  lawful  for  Biich  court  to  cause  such  costs        1845. 
to  be  recovered  from  such  persou  iu  the  same  manner  as 
costs  awarded  by  a  rule  of  any  of  the  superior  courts 
at  Westminster  may  be  recovered."    Now^  suppose  this 
court  orders  an  attorney  to  pay  costs^  and  he  refuses  to 
pay  them,  he  is  clearly  liable  to  an  attachment  for  con- 
tempt of  court.     [Parke f  B. — Then  you  should  proceed 
for  the  contempt.     You  argue  that  it  is  implied  that 
the  commissioner  orders  him  to  be  detained  until  pay- 
ment of  the  costs.    But  what  power  has  a  judge  to  make 
such  an  order?     No   contempt  is  committed  until  the 
costs  are  taxed,  and   they  are  demanded,  and  payment 
is  refused.    The  commissioner  has  a  right  to  award  costs, 
but  they  must  be  taxed  before  they  become  demandable. 
Aldenon,  B. — If  the  Court  orders  a  man  to  pay  costs,  they 
are  first  taxed,  and  then  they  are  demanded,  and  upon  his 
refusal  he  is  ordered  to  be  attached.     Here  you  begin  by 
attaching  him.]     The  non-payment  of  fees  ordered  by  the 
Court  to  be  paid  is  a  contempt.     [Parke,  B.— The  com- 
missioner in  this  case  has  not  acted  upon  that,  for  there  is 
no  adjudication  of  contempt,  which  has  been  held  to  be 
necessaiy.    This  is  a  simple  order  for  his  detention  until 
he  pays  the  fees,  but  no  fees  were  then  due  by  law,  as  no 
order  for  costs  had  been  made.    There  was  no  previous 
contempt  committed,  and  the  ofiScer  was  therefore  not 
justified  in  detaining  the  plaintifiP.     It  is  only  when  there 
is  a  warrant  good  on  the  face  of  it,  that  the  officer  is  pro- 
tected.   The  commissioner  was  acting  without  jurisdic- 
tion; and  when  there  is  no  jurisdiction,  the  officer  is 
bound  to  know  that,  and  he  is  not  justified.]     Then  it  is 
submitted  that  the  original  warrant,  on  which  the  plain- 
tiff was  brought  up,  was  not  spent,  and  that  it  continued 
in  force  until  he  was  ordered  to  be  discharged,  or  until 
the  Court  rose.     [Alderson,  B. — ^Why  should  it  continue 
until  the  Court  rises,  if  the  examination  is  over?]     Non 
constat  that  it  is  over  until  the  Court  has  adjourned,  or 
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1845.  until  another  case  is  called  on.  [jllderson,  B. — Is  not  the 
word  "  discharged  "  sufficient  to  shew  that  the  examina- 
tion was  over?]  No;  that  order  was  coupled  with  a  con- 
dition. The  commissioner  says^  if  he  will  pay  the  costs  he 
is  to  be  discharged.  That  was  clearly  a  conditional  order, 
and  the  plaintiff  should  have  applied  to  the  commissioner 
to  discharge  him :  Smith  v.  Egginton  (a).  And  in  Blessley  ▼. 
Sloman{b)  it  was  held^  that^  if  the  plaintiff  was  detained  no 
longer  than  the  defendant,  the  officer,  was  justified  in  de- 
taining him  under  a  lawful  warrant,  the  latter  was  not  liable. 
Here  the  defendant  was  not  bound  to  discharge  the  plain- 
tiff until  the  commissioner  ordered  him  to  be  discharged ; 
and  the  order  which  was  given  for  his  discharge  being  con- 
ditional, he  was  not  at  liberty  to  discharge  him  until  that 
condition  was  complied  with. 

But  further,  the  commissioner  had  a  general  jurisdiction 
under  the  bankrupt  acts  to  make  an  order  for  the  payment 
of  costs  in  all  proceedings  before  him ;  and  although  that 
power,  perhaps,  was  not  correctly  enforced  in  the  present 
case,  yet,  if  he  had  the  jurisdiction,  the  officer  is  protected. 
The  commissioner  having  a  general  jurisdiction  over  the  sub- 
ject-matter, although  he  exceeded  his  authority,  the  officer 
is  excused :  Ackerley  v.  Parkinson  [c)',  Bacon's  Abr.  "Tres- 
pass," (D.  8);  The  Marshalsea  case  {d);  Dalton,  105;  Morse 
V.  James  {e) ;  Moravia  v.  Sloper  (f) .  There  are  variouatskses  in 
which  this  matter  has  been  discussed,  but  there  is  no  case  in 
which  the  officer  has  been  held  liable,  where  the  Court  had 
a  general  jurisdiction  over  the  subject-matter :  Vin.  Abr., 
"  Trespass,"  C.  (a.  2),  and  F.  (a.  2);  WeUerv.  Toke  [g).  The 
question  is  not  whether  the  commissioner  was  strictly  jus- 
tified, but  whether  he  had  any  authority  to  act  at  all  in  the 
matter.    Now  here  he  clearly  had  power  over  the  costs, 

(fl)  7  Ad.  &  Ell.  167;  2  Ncv.  &  (d)  10  Rep.  76. 

P.  143,  (e)  Willes,  122. 

(h)  8  M.  &  W.  40.  (/)  Id.  30. 

(e)  3  M.  &  Selw.  411.  (^)  9  East,  864. 
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and  he  had  a  right  to  order  tlie  plaintiff  to  be  detained        1845. 
antU  they  were  paid.    And  having  made  the  order  in  a 
matter  over  which  he  had  a  general  jurisdiction,  the  officer 
18  justified  in  obeying  it 

Then  as  to  the  form  of  action.  It  was  held,  in  Smith  v. 
Eggmton,  that  the  proper  form  of  action  for  such  a  deten- 
tion was  not  trespass f  but  case  .And  the  case  of  Salmon  v. 
Perdvall  (a),  there  cited,  is  in  point.  To  a  declaration  for 
Use  imprisonment,  the  defendant  pleaded  that  he  was  Ser- 
jeant of  the  mace  in  London,  and  arrested  the  plaintiff 
nnder  the  custom  of  London,  till  he  should  find  bail ;  and 
the  plaintiff  replied,  that  he  tendered  sufficient  bail,  but 
that  the  defendant  notwithstanding  detained  him  in  pri- 
son; and  it  was  held,  on  motion  in  arrest  of  judgment, 
that,  e?en  if  the  defendant  could  have  accepted  bail,  his 
refiual  "  doth  not  make  the  arrest  and  imprisonment  tor- 
tious, to  have  trespass;  but  he  might,  upon  the  matter, 
have  had  an  action  upon  the  case,  for  detaining  him  in 
prison  after  bail  tendered.''  That  was  because  the  original 
imprisonment  was  lavrful,  and  so  it  is  here ;  and  therefore 
case,  and  not  trespass,  was  the  proper  form  of  action. 

The  Court  then  desired  the  plaintiff's  counsel  to  address 
themselves  to  the  points,  whether  the  commissioner  would 
have  been  liable  in  trespass,  and  whether,  supposing  him 
to  be  protected,  the  defendant  was  liable  on  the  ground 
that  he  had  not  a  legal  authority  by  warrant ;  intimating 
that  they  were  satisfied  that  the  defendant  was  not  justi- 
fied under  the  original  warrant,  and  that  the  form  of  action 
was  therefore  correct,  this  being  a  fresh  imprisonment 
under  the  order  of  the  commissioner. 

WhiUhsrst  and  MeUor. — ^The  commissioner  had  no  juris- 
diction by  virtue  of  the  statutes  over  these  costs ;  but,  even 

(a)  Cro.  Car.  196. 
VOL.  XIV.  F  M.  W, 
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1845.  if  he  had^  he  could  not  secure  the  payment  of  them  by 
such  an  order  as  this.  He  had  no  more  right  to  order 
that  a  man  should  be  imprisoned  until  payment  of  costs 
not  yet  due^  than  that  he  should  be  hanged  or  tortured 
until  sach  payment.  Then  the  officer  must  take  notice,  at 
his  peril,  of  the  extent  of  the  authority  of  the  commissioner, 
and  of  the  validity  of  his  order.  He  is  bound  only  to  obey 
all  lawfiU  orders.  Could  a  verbal  order  by  one  of  the 
Judges  of  the  superior  courts  to  a  sheriff,  to  take  the  goods 
of  a  suitor  in  execution,  and  levy  costs  thereout,  operate  as 
any  justification  to  the  sheriff?  There  are  many  authori- 
ties to  shew  that  such  is  the  principle  applicable  to  officers 
acting  under  the  orders  of  an  inferior  jurisdiction :  Carrait 
V.  Morley  (a),  Painter  v.  lAoerpool  Gas  Company  (ft),  Webb 
V.  Bachelour  (c),  Moravia  v,  Slqper  (d),  Morse  v.  James  {e), 
Morrell  v.  Martin  (/)•  In  what  terms  could  the  defendant 
have  stated  this  supposed  defence  on  the  record  ?  Would 
it  have  been  sufficient  merely  to  shew  the  fiat  depending, 
and  the  order  of  the  commissioner?  or  must  he  not  have 
shewn  that  the  court  had  jurisdiction  over  the  particular 
subject-^matter?  Surely  he  must,  unless  the  distinction 
established  between  superior  and  inferior  courts  in  this 
respect  is  to  be  altogether  disregarded.  7%«  Marshalsea 
Case,  and  others  in  which  the  officer  has  been  held  to  be 
protected  where  he  acts  under  a  good  warrant,  are  no 
authorities  for  the  present  defendant. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — In  this  case,  in  which  the  plaintiff  had  re- 
covered a  verdict  for  ten  guineas,  in  an  action  of  trespass 
and  false  imprisonment,  a  rule  nisi  for  a  new  trial  was 

(A)  1  Q.  B.27  ;  1  G.&  D.275.  {d)  1  Stra,  509. 

(b)  3  Ad.  &  £.  433 ;  6  N.  &         {e)  Willes,  122. 
M.  736.  (/)  3  Man.  &  G.  581. 

(c)  1  Vent,  273. 
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obtained^  and  at  the  sittings  after  last  term  several  ques-        1845. 
tions  which  arose  were  fally  discussed. 

The  plaintiff,  being  a  debtor  to  a  bankrupt^  had  been 
lawfnlly  arrested  onder  a  warrant  of  the  commissioner  form- 
ing the  Birmingham  District  Court  of  Bankruptcy.  He 
was  brought  up  in  custody  to  be  examined  in  that  court ; 
he  submitted  to  be  examined^  and^  at  the  conclusion  of  the 
examination^  the  commissioner  said  he  was  dischaiged  on 
payment  of  the  costs,  and  a  memorandum  to  that  effect 
was  indorsed  on  the  warrant;  but  the  commissioner's  seal 
was  not  aflBxed  to  the  memorandum.  The  defendant,  the 
messenger,  to  whom  the  warrant  was  directed,  refused  to 
permit  the  plaintiff  to  depart  until  the  costs  were  taxed, 
and  detained  him  for  one  hour  and  a  half;  and,  on  pay- 
ment of  the  amount  found  due  on  taxation,  SL  lOs.,  per- 
mitted him  to  depart.  My  Brother  CoUman  thought  the 
detention  was  illegal,  and  the  jury  found  a  verdict  for  the 
8om  paid,  and  40».  damages. 

My  Brothers  Aldermm,  Bolfe,  Piatt,  and  myself,  before 
whom  the  case  was  argued,  have  already  expressed  our 
opinion  that  the  operation  of  the  warrant,  as  a  legal  cause 
of  detention,  was  expended  as  soon  as  the  plaintiff  submit- 
ted to  be  examined;  and  consequently,  that  the  defendant 
was  not  justified  by  that  warrant  in  detaining  the  plaintiff 
after  that  time;  further,  that  an  action  of  trespass  was  the 
proper  remedy;  the  case  differing  from  that  of  Smith  v. 
Eggmton{a),  for  the  reasons  assigned  by  the  Judges  in 
gifing  their  judgment.  Here,  the  warrant,  on  the  face  of 
it,  JQstifies  the  custody  only  until  the  party  is  brought  be- 
fore the  commissioner  to  be  examined:  after  he  is  brought 
—certainly  after  the  oath  has  been  taken,  and  the  exa- 
mination has  commenced — he  is  free  fix)m  restraint,  but 
liable  to  be  again  detained  under  the  provisions  of  the 
6  Geo.  4,  c.  16.  s.  84,  by  a  warrant,  and  by  parol  command, 

(fl)  7  Ad.  &  E.  167. 
f2 


68  CA8SS   IN   THE  EXCHEQUER^ 

1845.  for  a  reasonable  time  wlulrt  the  warrant  is  in  preparation. 
It  is  unnecessary,  in  this  case,  to  decide  what  is  the  precise 
time  at  which  the  authority  of  the  original  warrant  ceased, 
as  there  is  no  doubt  that  it  had  ceased  before  the  imprison- 
ment terminated.  Bat  several  questions  remain  to  be  de- 
cided. 

First,  it  is  said  that  there  was  no  order  of  the  commis- 
sioner to  detain  until  the  costs  should  be  taxed  and  paid ; 
secondly,  if  there  was,  that  the  commissioner  was  not  jus- 
tified in  making  such  an  order,  and  would  have  himself 
been  liable  to  an  action  of  trespass,  and  that  the  officer, 
knowing  of  the  want  of  authority,  was  equally  liable;  and, 
thirdly,  supposing  that  the  commissioner  was  protected, 
that  the  officer  was  not,  because  he  had  not  a  legal  author- 
ity from  the  commissioner. 

The  first  of  these  questions  arises  upon  the  form  of  words 
used  by  the  commissioner  in  the  written  order.  He  di- 
rected the  plaintiff  to  be  discharged  on  payment  of  casts, 
and  we  think  that  this  order  imports  that  he  was  not  to  be 
discharged  until  the  costs  should  be  taxed  and  paid. 

That  the  commissioner  had  no  power  to  make  such  an 
order,  and  that  the  plaintiff  would,  consequently,  have  been 
discharged  from  custody  on  a  return  to  a  habeas  corpus, 
stating  the  fact  correctly,  appears  to  us  to  be  clear.  But 
whether  the  commissioner  would  have  been  liable,  at  the 
suit  of  the  plaintiff,  to  an  action  of  trespass,  is  a  different 
question.  The  stat.  5  &  6  Vict.  c.  122,  s.  66,  gives  the 
Court  of  Bankruptcy  (which  the  commissioner  constitutes) 
all  the  powers,  rights,  privileges,  and  incidents  of  a  court 
of  record;  consequently,  the  jurisdiction  of  the  commis- 
sioners to  commit  for  a  contempt  admits  of  no  doubt. 
But  it  was  conceded  that  the  order  to  detain  was  not  a 
commitment  of  this  nature,  and  could  not  be  protected  on 
this  ground.  It  was  argued,  however,  that  it  was  an  act 
done  by  a  court  of  record,  having  jurisdiction  over  the  per- 
son of  the  plaintiff,  and  the  subject-matter,  which,  though 
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wrongly  done,  did  not  make  the  judge  liable  to  an  action  1845. 
of  trespass;  on  the  principle  laid  down  by  Lord  HoU,  in 
the  case  of  Hamand  y.  Howell  {a),  arising  out  of  BusheU's 
case,  Yanghan^  135,  in  Ackerley  v.  Parlmson  {b),  and  by 
the  Court  of  Common  Pleas  in  Ireland,  in  the  case  of 
Taaffe  v.  Downes,  reported  in  8  Moore's  Privy  Council 
Cases,  86,  and  several  other  cases.  We  think,  however, 
that  the  order  in  question  is  not  within  the  scope  of  the 
special  jurisdiction  given  to  the  commissioner  by  the  sta- 
tutes of  bankruptcy;  and  as  he  has  not  a  common-law  ju- 
risdiction, he  has  no  other  power  than  that  which  the  sta- 
tute gives,  or  which  is  a  necessary  incident  to  that  power. 
If  this  had  been  a  commitment  for  a  contempt,  however 
improper,  doubtless  the  commissioner  would  have  been  dis- 
punishable by  action  of  trespass,  because  he  has  a  general 
power  to  commit  for  a  contempt.  So,  though  the  costs 
might  be  improperly  given  to  one  party,  there  would  be  no 
redress  by  action  of  trespass,  for  levying  them  in  the  pro- 
per mode,  because  the  commissioner  has  a  power  to  give 
costs  by  5  &  6  Vict.  c.  122,  s.  69;  and  the  determination 
of  the  question,  whether  costs  should  be  paid,  is  within  his 
jurisdiction.  So,  if  the  statute  had  given  a  general  power 
to  levy  costs,  in  the  manner  in  which  the  Court  should 
think  fit,  or  a  general  power  simply,  no  question  could 
have  been  raised  by  action  of  trespass,  as  to  the  legality  of 
an  order  of  immediate  imprisonment  until  the  costs  were 
ascertained  and  paid;  but  there  is  no  such  general  power 
giien  by  the  statute  in  the  case  of  commissioners  of  bank- 
rapt  The  power  to  award  costs  is  given  generally  to  the 
Court  by  the  69th  section:  the  mode  of  compelling  the 
payment  is,  by  the  same  section,  not  given  generally,  but 
it  is  provided,  *'  that,  in  all  cases  in  which  costs  shall  be 
awarded  against  any  person  by  such  Court,  it  shall  be  law- 
fal  for  such  Court  to  cause  such  costs  to  be  recovered  in 

{a)  1  Mod.  184.  {b)  3  M.  &  Sel.  411. 
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1845.  the  same  manner  as  costs  awarded  by  rule  of  any  of  the 
superior  courts  at  Westminster  may  be  recovered,  and  the 
like  remedies  may  be  had  upon  an  order  of  such  Court  for 
costs,  as  upon  a  rule  of  any  of  the  said  superior  courts  for 
costs/'  As  neither  the  power  to  award  costs,  nor  the  office 
of  a  commissioner  of  bankrupt,  is  known  to  the  common 
law,  but  both  depend  on  the  statute  law,  and  no  other 
power  over  costs  is  given  by  statute  than  the  one  referred 
to,  that  authority  must  be  pursued ;  and  consequently  we 
think  that  the  commissioner  had  no  other  power  to  enforce 
the  payment  of  costs  than  that  which  was  so  given,  and  in 
the  mode  so  prescribed,  and  therefore  that  the  order  in 
question  was  without  jurisdiction,  and  void;  and,  if  so,  the 
defendant,  who  must  be  assumed  to  have  known  the  law, 
knew  the  invalidity  of  the  order,  and  could  not  be  protect- 
ed by  it. 

We  do  not,  therefore,  consider  it  necessary  to  decide  the 
point,  whether,  supposing  that  the  commissioner  was  not 
liable  to  an  action  of  trespass  for  the  imprisonment  by 
virtue  of  his  order,  the  officer,  under  the  circumstances  of 
this  case,  was  liable,  on  the  ground  that  he  had  not  the 
proper  authority  from  the  Court  to  imprison  the  plaintiff. 
It  is  certain,  that  a  warrant  under  the  hand  and  seal  of  the 
commissioner  is  the  proper  course  to  be  pursued  for  the  re- 
fusal to  be  sworn  or  to  answer,  &c.,  under  the  34th  section 
of  6  Geo.  4,  c.  16;  and  if  a  warrant  were  required  in  this 
case,  the  5  &  6  Yict.  c.  122,  s.  79,  requires  it  to  be  under 
the.  hand  and  seal  of  the  commissioner.  On  the  other 
hand,  it  is  clear  that  a  court  of  record  may  commit  by 
order  to  the  custody  of  its  officer  in  open  court,  as  the 
Queen's  Bench  or  Quarter  Sessions,  for  there  is,  or  ought 
to  be,  a  record  of  such  commitment  (a);  and  the  order 
given  sedente  curi&  by  the  Court  in  this  case  would  pro- 
bably be  a  protection  to  the  officer. 

(a)  2  Hale,  P.  C.  122    and  see  In  re  Clarke,  2  Q.  B.  619. 
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But,  for  the  reason  before  given,  that  the  commissioner         1845. 
had  no  jurisdiction  to  secure  the  payment  of  costs  in  this 
way,  and  that  the  officer,  who  knew  of  the  excess  of  juris- 
diction, is  not  protected,  we  are  of  opinion  that  the  rule 
must  be  discharged. 

Rule  discharged. 


GOSLIN  V.  CoTTERELL  (a).  April  29, 

IHIS  was  an  action  of  debt,  in  which  a  sum  exceeding  A  writ  of  trial 
jKO  was  indorsed  on  the  writ  of  summons,  but  the  plain-  ^^  ^\ 
tiff,  by  his  particulars  of  demand,  claimed  1 71.  69.  only.  ^*"-  whcre^' 
A  writ  of  trial  having  been  directed,  the  sum  mdors- 

ed  on  the  writ 
exceeds  £20, 

Pearson  now  moved  to  set  it  aside.     The  learned  Judge  although  a  sum 

less  than  jf  20 

had  no  jurisdiction  under  the  3  &  4  Will.  4,  c.  42,  s.  17,  is  claimed  by 
to  order  the  writ  of  trial  to  issue  in  this  case.     That  sta-  A^/S^CoSt 
tute  gives  the  authority  only  "  in  any  action  for  any  debt  !L^"°>T®°*^ 
or  demand,  in  which  the  sum  sought  to  be  recovered  and  ducing  the  sum 

•    1         1  1  •        A  in*  I    tanrx  M  indorsed  to  the 

indorsed  on  the  wnt  of  summons  shall  not  exceed  i&20.  amount  men- 

It  is  therefore  clearly  not  sufficient  to  bring  the  case  within  p^coSJ,,^  5^^ 

the  statute,  that  the  amount  really  sought  to  be  recovered  ^^  set  aside 
is  under  £20. 


Anumld  shewed  cause  in  the  first  instance,  and  ad- 
mitted that,  as  the  writ  stood,  the  case  was  not  one  which 
ought  to  be  tried  before  the  sheriff;  but  he  asked  to  have 
the  writ  amended,  by  reducing  the  sum  indorsed  thereon 
to  17/.  6s.,  the  amount  claimed  in  the  particulars,  and 
cited  Frodsham  v.  Round  {b). 

Aldbrson,  B. — ^The  Judges  have  agreed  that  they  will 

(a)  Decided  by  Atdenon,  B.,  sitting  alone. 
{h)  4  Dowl.  P.  C.  569. 
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not  allow  the  writ  to  be  amended.    If  a  plaintiff  chooses 

to  indorse  the  writ  for  a  larger  amonnt  than  is  really  dne, 

he  ought  not  to  be  aUowed  afterwards  to  change  his  mind 

and  alter  the  indorsement.    The  rule  must  be  absolute  to 

set  aside  the  writ  of  trial. 

Rule  absolute. 


Feb.  15  and  MiLLS  V.  607F. 

May2Z,        rp 
A  notice  to  quit   1 RESPASS  for  breaking  and  enteriug  the  dwelling* 

the^^jtintiffai^  house  and  premises  of  the  plaintiff,  and  expelling  him 

tenant  from  f^Q^j  \^q  possession  thereof.     Plea,  justifying  the  tres- 

was  given  to  passes  under  the  Small  Tenements  Act,  1  &  2  Vict.  c.  74. 

June,  1840,  The  plea  alleged,  that  the  plaintiff  was  tenant  of  the  pre- 

him^^to'quitthe  D^i^es  from  year  to  year,  at  a  rent  not  exceeding  £20 ;  and 

prcmiaM"on  ^hat  ''afterwards,  and  before  the  said  time  when  &c.,  to 

the  11th  Octo-  '  ' 

bcr  now  next  wit,  ou  the  11th  October,  1841,  all  the  term  and  interest 

other^day  uid  of  the  plaintiff  of  aud  in  the  same  premises  ended  and  be- 

Snancy  might^  ^*™®  ^^^  determined  by  a  legal  notice  to  quit  the  same." 

expire  on."  The  replication  traversed  this  allegation  in  its  terms,  and 

Thetenancyhad  .  '^  .  *        i  •  t    i    i. 

commenced  on  issue  was  joined  thereon.  At  the  trial,  before  fVilliams, 
ber  in  a  former  '•>  ^^  ^^^  Summer  Assizes  for  Suffolk,  1844,  the  defendant 
tiSit 'tw/waf'  ^^^  ^^  evidence  a  notice,  dated  and  served  upon  the  plain- 
not  a  good  no-  tiff  on  the  17th  June,  1840,  requiring  him  to  quit  the 
tioe  for  the  year  '     .        ^       i  o  i 

ending  on         premises  in  question  "  on  the  11th  October  now  next  en- 

beri84l.  ^^'  suing,  or  such  other  day  or  time  as  your  said  tenancy 
may  expire  on.''  It  appeared  that  the  tenancy  had  com- 
menced on  the  11th  of  October  in  a  previous  year.  It  was 
objected,  for  the  defendant,  that  this  notice,  which  clearly 
was  insufficient  for  the  11th  of  the  month  of  October  next 
ensuing  its  date,  was  bad  also  as  a  notice  to  quit  in  any 
subsequent  year,  and  that  the  issue  ought  therefore  to 
be  found  for  the  plaintiff.  The  learned  judge  thought 
that  it  was  a  good  notice  to  quit  in  October  1841,  and 
the  jury  accordingly,  under  his  direction,  found  for  the 
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defendant.    A  nde  having  been  obtained  for  a  new  trial,        1845. 
on  the  ground  of  misdirection, 

Bfles,  Serjt.,  shewed  cause  in  Hilaiy  Vacation,  (Feb.  16). 
—Notices  to  quit  ought  to  receive  a  liberal  construction, 
80  as  to  effectuate  the  intention  of  the  landlord  to  put  an 
end  to  the  tenancy.  If  not,  the  same  difficulties  and  in* 
conTeniences  will  ensue  as  have  been  experienced  from 
the  strict  construction  which  was  put  for  some  time  upon 
notices  of  dishonour  of  bills,  and  more  recently  upon  no- 
tices and  grounds  of  appeal  against  orders  of  removal.  The 
present  notice,  however,  stands  in  need  of  no  such  indul- 
gence in  construction,  and  may  be  reasonably  and  na- 
turally interpreted  so  as  to  make  it  good.  It  means,  that 
the  tenant  is  required  to  quit  on  the  11th  October, 
or  on  such  other  day  as  his  tenancy  may  expire  on  by 
force  of  thai  notice:  because  except  by  the  notice  the 
tenancy  will  not  expire  at  all.  So  construed,  it  is  a 
running  notice  until  the  period  when  the  tenancy  will 
legally  determine  by  force  of  it.  In  Doe  d.  The  Duke  of 
Betford  v.  Kightley  (a),  a  notice,  delivered  to  the  tenant 
at  Michaelmas  1795,  to  quit  at  Lady-day,  ''  which  will  be 
in  the  year  1795,'^  was  held  to  be  a  good  notice  for  Lady- 
day  1796.  Lord  Kenyon  there  says, ''  The  time  when  the 
notice  was  given,  and  the  words  in  it, '  which  will  be,' 
manifestly  shew  that  this  was  a  notice  to  quit  at  the  then 
next  Lady-day.''  So,  in  Doe  d.  Lord  Huntingtower  v.  Cul- 
Bford{b),  where  the  tenancy  commenced  at  Michaelmas,  a 
notice,  dated  the  27th,  and  served  the  28th  September, 
reqoiring  the  tenant  to  quit  "  at  Lady-day  next,  or  at  the 
end  of  his  current  year,''  was  held  to  be  a  good  notice  for 
Michaelmas  in  the  following  year.  The  Court  said  the 
landlord  could  not  have  intended  a  two  days'  notice.  So 
here,  it  will  not  be  inferred  that  he  meant  to  give  other 

(ff)  7  T.  R.  63.  {b)  4  D.  &  R.  248. 
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1845.  ^      than  a  legal  notice. — He  cited  also  Leech  y.  Bailey  (a). 
In  this  term,  (May  3), 

Prendergast  {Palmer  with  him)  was  heard  in  support  of 
the  role. — The  notice  is  bad.  It  was  plainly  intended  as 
a  three  months'  notice,  and  there  cannot,  therefore,  be 
any  inference  in  favour  of  the  intention  of  the  party  to 
give  a  legal  six  months'  notice.  It  is  obvious,  that  the 
words  ''  or  such  other  day  or  time  as  your  tenancy  may 
expire  on"  are  not  added  with  reference  to  a  future  year, 
but  merely  because  the  landlord  is  not  quite  certain  of  the 
actual  day  on  which  the  tenancy  commenced,  whether  it 
was  the  10th,  11th,  or  12th  October.  [He  was  then  stop- 
ped by  the  Court.] 

Pollock,  C.  B. — The  single  question  is,  whether  this  is 
a  good  notice  to  quit  for  Michaelmas,  old  or  new,  in.  the 
year  1841.  I  think  it  is  not.  The  notice  was  served  in 
June  1840,  and  required  the  plaintiff  to  quit  on  the  11th 
October  then  next  ensuing,  or  such  other  day  or  time  as 
his  tenancy  might  expire  on.  The  natural  meaning  of  such 
a  notice,  and  that  which  every  person  reading  it  would 
understand  it  to  convey,  is  this :  *^  You  are  to  quit  my 
premises  on  the  11th  October  next;  but,  as  I  am  not  cer- 
tain whether  that  is  the  proper  day  or  not,  I  do  not  con- 
fine myself  to  that  particular  day,  but  add  the  words  '  or 
such  other  day  or  time  as  your  tenancy  may  expire  on.' " 
If  a  three  months'  notice  had  been  sufficient,  this  notice 
would  have  been  good.  It  is  argued  for  the  defendant, 
that  the  notice  is  meant  to  embrace  the  doubk  alternative, 
of  that  not  being  the  very  day,  or  that  year  not  being  the 
very  year.  I  think  nothing  in  the  notice  sufficiently  ap- 
pears to  point  to  that  conclusion,  and  that  the  tenant, 
when  reading  it,  could  not  so  construe  it,  but  might  more 

(a)  6  Price,  504. 
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reaioDaUy  infer  that  his  landlord  was  in  error  as  to  the  1845 
kngth  of  notice  necessary,  and  therefore  that  the  notice 
was  bad.  In  the  case  of  Doe  d.  Lord  Huntingtower  v.  Cul- 
tford,  which  has  been  referred  to,  the  notice  was  dated  on 
the  27th,  and  served  on  the  28th  September,  and  required 
the  tenant  to  quit  '^  at  Lady-^ay  next,  or  at  the  end  of  his 
conent  year."  The  tenancy  expired  at  Michaehnas;  and 
Ac  Court  held,  that  it  must  reasonably  be  construed  to 
mean  a  six  months'  notice,  and  not  a  two  days^  notice. 
Bqr&y,  J.,  says,  "  We  are  to  look  to  the  intention  of  the 
hmdlord,  when  general  language  is  used,  which  is  open  to 
doabt;  the  rule  is  to  make  it  sensible,  not  insensible. 
The  state  of  the  defendant's  holding  shews  it  to  be  quite 
dear  that  the  landlord  did  not  mean  the  year  ending 
Hidiaelmas-day.  He  could  not  intend  to  give  a  notice  to 
quit  in  two  days,  because  that  would  be  no  notice  what- 
eyer."  But  here  the  notice  is  sensible  and  pertinent  as 
a  three  months'  notice,  with  reference  to  the  subsequent 
Michaelmas;  and  if  the  landlord  had  intended  it  to  operate 
as  a  notice  for  a  subsequent  year,  he  should  have  given  the 
tenant  more  distinct  information.  The  notice  is  there- 
fore bad,  and  the  rule  for  a  new  trial  must  be  absolute. 

AiDEBsoK,  B.,  concurred. 

BoLTE,  B. — I  am  of  the  same  opinion.  If  it  had  been 
in  these  terms,  "  I  give  you  notice  to  quit  on  the  11th 
October  now  next  ensuing,  or,  if  that  be  not  long  enough 
to  make  this  notice  good,  then  at  the  end  of  the  next  year 
of  your  tenancy,"  that  would  have  been  sufBcient. 

Rule  absolute. 
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By  a  local  act, 
6  Geo.  4,  c. 
Ixzi,  the  com 


ed  to  make  bye- 
laws  for  the 
good  goTem- 
ment  of  the 
company,  and 
for  the  good 
and  orderly 
using  the  na- 


April  2Z.      The    Calder   and    Hebble    Navigation  Company   r. 

Filling  and  Others. 

1 BESPASS  for  breaking  and  entering  a  close  of  the 
plaintiffs,  being  part  of  a  certain  canal  called  the  Calder 
pwiy  of  propri.  and  Hebble  Navigation,  in  the  county  of  York,  and  then 
lie  nayigation     forcing  and  breaking  a  chain  of  the  plaintiffs,  then  fas- 
tened across  the  said  canal. 

Plea,  that,  before  and  at  the  said  time  when  &c.,  the  said 
close  was  part  of  a  public  or  common  canal  or  navigation, 
that  is  to  say,  the  Calder  and  Hebble  Navigation,  naviga- 
ble for  boats,  barges,  lighters,  and  other  vessels,  under  cer- 
laSfonh^di-  **^^  ^*®  ^^  Parliament,  to  wit,  the  9  Geo.  4,  c.  Ixxi,  [and 
goremingof  the  others,  setting  out  the  titles] ;  and  because  the  said  chain, 
'  -  '  at  the  said  time  when  &c.,  had  been  and  was  unlawfully 
and  wrongfully  placed,  suspended,  and  fastened  across  the 
said  canal,  and  obstructing  the  same,  and  the  navigation 
thereof,  at  the  said  close  in  which  &c.,  so  that  without  re- 
moving the  said  obstruction,  the  liege  subjects  of  our  lady 
poM  and  Mict  ^^®  Gu^^  then  could  uot  navigate  or  pass  upon  and  along 
fuch  reasonable  the  caual  at  the  said  close,  &c.,  with  their  barges,  &x;., 

fines  or  forfeit-  ...  ,«  ,  ii.  m     ^ 

nres  upon  all  Carrying  therein  goods,  &c.,  as  under  and  by  virtue  of  the 
mg^^d^*^"  8*^^  statutes  they  otherwise  ought  to  have  done,  and  would 
same,  as  to  the   j^^vc  douc :  and  because  one  John  Wood,  then  being  a  liege 

miyor  partof  '  *  o  o 

the  company      subject  of  our  lady  the  Queen,  having,  at  the  said  time 

should  seem  ,«  .,  .^  ^i  .-•  i^^i 

meet,  not  ex-  when  &C.,  occasiou  to  navigate  on  the  said  canal,  at  the 
iSf  TOmpany"    ®*^^  close,  &c.,  with  certain  boats  and  other  vessels  of  him 

made  a  bye-law    ^^  guJ^  John  Wood,   fit  and  proper  &C.,  and  not  exceed- 
that  the  nayiga-  i»  .         ,        .      ». 
tion  should        ing  &c.,  for  the  purpose  of  carrying  therem  divers  goods, 

erery  Sunday     warcs,  and  merchandise,  then  loaded  and  being  in  and 

*^°  Mid*a^**   upon  the  said  boats,  &c.,  and  being  then  so  obstructed  as 

no  business 
should  be  trans- 
acted thereon  during  such  time,  (works  of  necessity  only  excepted),  nor  should  any  person  during 
such  time  navigate  any  boat,  &c.,  nor  should  any  boat,  &c.  pass  along  any  part  of  the  said  navi- 
gation on  any  Sunday,  except  for  a  reasonable  distance  for  tne  purpose  of  mooring  the  same,  and 
except  on  some  extraordinary  necessity,  or  for  the  purpose  of  going  to,  or  returning  from,  any 
place  of  divine  worship,  under  a  penalty  of  £h :  —Held,  that  the  act  did  not  aathorixe  the  com- 
pany to  make  the  above  bye -law,  and  that  it  was  illegal  and  void. 


termen,  and 
boatmen,  who 
should  carry 
any  goods, 
wares,  or  mer- 
chandise upon 
any  part  of  the 
said  naviga- 
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aforesaid,  therefore  the  defendants,  as  servants  of  the  said 
John  Wood,  and  by  his  command,  at  the  said  time  when 
&&,  in  order  to  remove  the  said  obstruction,  and  that  the 
said  John  Wood  might  be  able  to  navigate  on  the  said 
canal,  &c.,  entered  on  the  said  close,  and  struck,  forced, 
and  broke  the  said  chain,  then  being  suspended  and  fas- 
tened, and  obstructing  as  aforesaid,  as  they  lawfully  might 
for  the  cause  aforesaid  &c. 

BepKcation,  that,  after  the  passing  of  the  said  several  sta- 
tutes, and  after  the  executing  and  completing  of  the  se- 
Teral  works  thereby  respectively  authorized,  and  before  the 
said  time  when  &c.,  to  wit,  &c.,  at  a  general  meeting  of 
the  company  of  proprietors  of  the  said  Calder  and  Hebble 
Navigation,  held  at  &c.,  pursuant  to  the  statute  in  such 
case  made  and  provided,  the  said  company  of  proprietors, 
in  porsuance  and  by  virtue  of  the  powers  and  authorities 
to  them  given  and  granted  by  the  said  several  statutes, 
fcc,  did  make,  constitute,  and  publish  the  following  rule, 
bye-law,  and  constitution,  in  writing,  under  the  common 
seal  of  the  said  company,  for  the  good  government  of 
the  said  company,  and  for  the  good  and  orderly  using 
the  said  navigation,  and  all  such  warehouses,  wharfs,  pass- 
ages, locks,  and  other  things  that  were  or  should  be  made 
for  the  same,  and  of  and  concerning  all  such  vessels, 
goods,  and  commodities  as  should  be  navigated  and  con- 
Teyed  thereon,  and  also  for  the  well  governing  of  the  barge- 
men, watermen,  and  boatmen  who  should  carry  any  goods, 
wares,  or  merchandises  upon  any  part  of  the  said  naviga- 
tion, (that  is  to  say),  '*  We,  the  company  of  proprietors  of 
the  Calder  and  Hebble  Navigation,  in  pursuance  and  by  vir- 
tue of  the  powers  and  authorities  to  us  given  and  granted  in 
and  by  the  several  statutes  in  such  case  made  and  provided, 
some  or  one  of  them,  do  hereby  make  and  constitute  the 
fidlowing  rule,  bye-law,  and  constitution,  for  the  good  go- 
yeming  of  the  said  company,  and  for  the  good  and  orderly 
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tuiog  the  said  nayigation,  and  all  warelumiBea,  wharfs,  and 
passages,  locks,  and  other  things  that  are  or  shall  be  made 
for  the  same,  and  of  and  concerning  all  such  yessels,  goods, 
and  merchandise  as  shall  be  navigating  and  conveyed 
thereon,  and  also  for  the  well  governing  of  the  bargemen, 
watermen,  and  boatmen  who  shall  cany  any  goods,  wares, 
or  merchandise,  upon  any  part  of  the  said  navigation,  (that 
is  to  say) ;  that  the  said  navigation,  and  all  snch  warehouses, 
&c.,  be  closed  on  every  Sunday  throughout  the  year,  that 
is  to  say,  from  twelve  o'clock  each  Saturday  night  until 
twelve  o'clock  each  Sunday  night,  and  that  no  business 
shall  be  transacted  thereon  or  thereat  during  such  time, 
(works  of  necessity  only  excepted),  nor  shall  any  person 
during  such  time  navigate  any  boat,  barge,  or  other  vessel, 
whether  empty  or  laden  with  any  goods,  wares,  or  mer- 
chandise, nor  shall  any  such  boat,  barge,  or  other  vessel 
be  allowed  to  pass  along  any  part  of  the  said  navigation  on 
any  Sunday,  on  any  pretence  whatever,  after  twelve  o'clock 
on  each  Saturday  night,  except  for  such  distance,  not  ex- 
ceeding 500  yards,  as  may  be  reasonable  and  necessary  for 
the  safe  mooring  of  such  boat,  &c.,  and  except  it  be  on 
some  extraordinary  necessity,  or  for  the  purpose  of  going 
to  or  returning  from  any  place  of  divine  worship;  and  if 
any  bargeman,  waterman,  or  boatman,  or  other  person 
having  the  charge  of  any  boat,  barge,  or  other  vessel  na- 
vigating on  any  part  of  the  said  navigation,  or  any  person 
employed  on  the  said  navigation,  or  at  any  of  the  ware- 
houses, wharfs,  passages,  locks,  and  other  things  that  are 
or  shall  be  made  for  the  same,  belonging  to  the  said  com- 
pany, shall  offend  in  any  of  the  premises,  he,  she,  or  they 
shall  forfeit  and  pay  for  every  such  offence  the  smn  of  i£5, 
to  be  recovered  and  employed  as  directed  by  the  said  acts.'' 
Of  which  said  byeJaw  and  constitution  the  said  John  Wood 
and  the  defendants  afterwards,  and  before  the  said  time 
when  &c.,  viz.  on  the  same  day  &c.^  year  &c.,  had  notice — 
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The  replication  then  went  on  to  aver^  that^  after  the  making 
of  the  bye-law,  the  company,  in  pursnance  thereof,  and 
before  the  said  time  when  &c.,  suspended  and  &8tened  the 
said  chain  across  the  cut  in  question,  for  the  purpose  of  en- 
forcing obedience  to  the  bye-law,  &c.,  and  for  the  good  and 
orderly  using  the  navigation,  but  so  as  to  afford  the  free 
use  of  the  navigation  on  due  compliance  with  the  rules  and 
regulations  thereof,  such  suspension  and  fastening  of  the 
said  chain,,  ftc.,  being  reasonable  and  necessary  for  that 
purpose;  and  that  the  said  chain  &c.  remained  and  was  so 
fsstened  and  suspended  &c.,  until  the  defendants,  well 
knowing  the  premises,  at  the  said  time  when  &c.,  being 
on  a  Sunday,  to  wit,  &c.,  of  their  own  wrong,  entered  on 
the  said  close  in  which  &c.,  and  struck,  forced,  and  broke 
the  said  chain,  in  manner  and  form  as  in  the  declaration 
mentioned,  for  the  purpose  of  enabling  the  said  John 
Wood  to  navigate  upon  and  pass  along  the  said  cana],  at 
the  said  place  &c.,  with  his  said  boats  &c.,  at  the  said  time 
ftc.,  and  for  a  distance  exceeding  500  yards,  and  for  pur- 
poses other  than  for  going  to  or  returning  from  any  place 
of  divine  worship,  and  not  on  any  business  of  necessity, 
nor  for  any  work  of  necessily,  and  there  being  no  extraor- 
dinary necessity  for  navigating  upon  or  passing  along  the 
said  canal  with  the  said  boats  &c.  on  that  occasion,  in  vio- 
lation of  and  against  the  said  bye-law  and  constitution, 
ftc. 

Demurrer,  assigning  for  causes,  amongst  others,  that  the 
said  replication  does  not  shew  with  sufficient  certainty, 
how  the  said  bye-law  mentioned  could  be  for  the  good  go- 
vernment of  the  said  company,  and  for  the  good  or  orderly 
Qsmg  the  said  navigation,  and  the  warehouses,  &c,  and  for 
die  well  governing  of  the  bargemen,  watermen,  &c.,  or  how 
the  said  company  were  authorized,  by  reason  of  the  said 
statute  or  otherwise,  to  make  the  said  bye-law. 

The  defendants'  points  were,  that  the  replication  did  not 
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1845.        shew^  with  sufficient  certainty^  how  the  bye-law  was  made 
''T'^^'     ^      in  pursuance  of  the  aUeged  acts  of  Parliament^  and  that  it 
AND  Hebblb    did  not  disclose  a  valid  bye-law,  or  such  as  rendered  the 
Company      defendants  trespassers. 

Pilling.  '^^^  plaintiffs'  point  was,  that  the  bye-law  was  good  and 

valid. 


Cowling,  in  support  of  the  demurrer. — The  question  in 
this  case  is,  whether  this  bye-law,  made  under  the  power 
given  by  the  37th  section  of  the  act  9  Geo.  3,  c.  Ixxi,  (local 
and  personal),  is  valid  or  not.  The  defendants  contend 
that  it  is  bad,  for  several  reasons.  By  that  section  it  is  en- 
acted, ''  that  the  company  of  proprietors,  their  successors 
and  assigns  for  the  time  being,  shaU  have  power  and  au- 
thority, at  any  general  meeting  to  be  held  &c.,  to  make 
such  new  rules,  bye-laws,  and  constitutions  for  the  good 
government  of  the  company,  and  for  the  good  and  orderly 
using  the  said  navigation,  and  all  warehouses,  wharfs,  pass- 
ages, locks,  and  other  things  that  shall  be  made  for  the 
same,  and  all  such  vessels,  goods,  and  commodities,  as  shall 
be  navigated  and  conveyed  thereon,  and  also  for  the  well 
governing  of  the  bargemen,  watermen,  and  boatmen  who 
shall  carry  any  goods,  wares,  or  merchandise  upon  any  part 
of  the  said  navigation,  and  from  time  to  time  to  alter  or  re- 
peal the  said  bye-laws  and  constitutions,  and  to  impose  and 
inflict  such  reasonable  fines  or  forfeitures  upon  aU  persons 
offending  against  the  same  as  to  the  major  part  of  the 
said  general  meeting  shaU  seem  meet,  not  exceeding  the 
sum  of  £5  for  any  one  offence,''  &c.  And  the  50th  section 
makes  it  a  public  navigation,  and  gives  the  public  liberty  to 
use  the  navigation,  subject  to  the  bye-laws.  The  power  of 
making  bye-laws  is  an  extraordinary  one,  and  such  a  power 
ought  to  be  construed  strictly.  First,  this  bye-law  is  in  re- 
straint of  trade,  and  it  is  laid  down  as  a  principle  that  all 
bye-laws  in  restraint  of  trade  must  be  reasonable  and  bene* 
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ficial  to  the  public^  or  else  they  cannot  be  supported :  7%e 
MoMten  JfCy  of  Gunmakers  v.  Fell  {a),  Basworth  v.  Heme  {b) . 
This  bye-law  was  not  made  for  the  purposes  intended  by 
the  actj  which  was  meant  to  enable  the  company  to  make 
regulations  for  the  speed  of  boats^  the  supply  of  water  to 
the  canal^  and  the  delays  necessary  to  the  navigation  of  it, 
and  matters  of  that  nature^  and  not  to  give  them  power  to 
stop  all  navigation  upon  it ;  but  the  effect  of  this  bye-law  is 
to  stop  the  trade  upon  this  public  navigable  canal  during  one 
day  out  of  every  seven.  That  is  analogous  to  the  case  of  the 
trustees  of  a  public  highway  stopping  it  up  for  a  particular 
period.    And  they  seek  to  justify  it  on  the  ground  that  it  is 
necessary  to  prevent  a  violation  of  the  Sabbath;  but  all 
laws  for  such  a  purpose  ought  to  proceed  from  the  Legisla- 
ture, and  it  would  be  most  dangerous  to  extend  such  a 
power,  of  making  laws  for  preserving  the  sanctity  of  the 
Sabbath,  to  private  individuals.     If  the  company  have  the 
power  to  stop  the  navigation  of  the  canal  on  Sundays,  they 
haye  equal  right  to  do  so  on  Oood  Friday,  or  on  any  day  in 
Lent,  or  on  Wednesdays  and  Fridays ;  and  if  the  majority 
of  proprietors  were  Jews,  they  might  stop  it  on  Saturdays. 
Besides,  they  had  no  right  to  stop  it  by  means  of  a  chain ; 
all  they  could  have  power  to  do  would  be  to  prohibit 
the  use  of  the  canal  on  a  Sunday,  and  to  punish  every 
breach  of  that  bye-law  by  a  penalty.     Here,  however,  they 
go  further,  and  make  a  bye-law  that  the  canal  shall  be  ob* 
stnicted  altogether  from  twelve  o'clock  on  Saturday  night 
until  twelve  o'clock  on  Sunday  night,  except  in  a  case  of 
extraordinary  necessity,  or  for  the  purpose  of  attending  di- 
vine worship.     The  act  only  gives  them  power  to  impose 
and  inflict  such  reasonable  fines  or  forfeitures  upon  all 
persons  offending  against  the  law,  as  the  major  part  of  the 
meeting  shall  deem  meet.     In  Adley  v.  Reeves  {c)^  Lord 
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EBenbarauffh,  C.  J.,  says,  ''A  byeJaW  giving  a  remedy  by 
distress  fbr  the  recorery  of  the  penalty  would  be  bad.  •  .  • 
It  is  tme^  undoubtedly^  that  if  the  law  give  the  power  of 
inflicting  a  penalty^  where  it  gives  the  end,  it  also  gives  the 
common  means  of  attaining  it  by  action,  but  it  does  not 
give  any  extraordinary  means/'    And  Le  Blanc,  3.,  says, 
^'If  the  usage  only  authorizes  the  inflictions  of  a  penalty,  and 
stops  there,  I  am  not  aware  of  any  case  which  shews  that  a 
bye-law  may  go  farther  than  the  common-law  mode  of  re- 
covering it  by  action/'    So,  in  Com, Dig.,  tit.  ''Bye-law,*' 
(E.  1),  it  is  said, ''  A  bye-law,  that  a  party,  unless  he  obeys, 
shall  be  imprisoned,  is  void,  being  contrary  to  Magna 
Charta/'  And,  again,  in  (E.  2),  *' A  bye-law  that  a  party, 
unless  he  pay,  shall  forfeit  his  goods,  is  void/'  [Pottockf  C. 
B. — Put  this  on  the  footing  of  a  public  road, — ^a  canal  is  a 
public  highway, — what  right  have  they  to  put  a  chain  across 
it?    Alderstm,  B. — The  extent  of  the  general  law  is  limited 
by  the  penalty,  and,  if  so,  so  must  this  priyate  act.]     This 
bye-law  is  altogether  bad.    tn  section  44  power  is  given 
the  company  to  collect  tolls,  but  of  a  limited  amount ; 
but,  if  the  company  are  allowed  to  impose  a  penalty  for 
travelling  on  a  Sunday,  they  might  thereby  increase  the 
tolls  to  any  extent :  but  it  was  never  intended  they  should 
have  such  a  power.    There  is  no  case  in  which  the  same 
language  has  appeared  in  any  act  of  Parliament,  but  there  is 
one  case  of  a  charter,  where  the  language  was  very  like  the 
present,  and  there  the  bye-law  was  held  bad,  as  being  in  re- 
straint of  trade :— the  case  of  TheTaUorsof  Ipswich  (a) .  Here 
it  is  not  shewn  that  there  was  any  necessity  or  convenience 
for  the  benefit  of  the  canal,  or  the  persons  using  it,  that 
this  bye-law  should  be  made,  and  the  canal  has  existed 
since  the  passing  of  the  act  in  the  9  G«o.  8,  without  such 
a  bye-law.    DodweU  v.  The  UmverMy  of  Oxford  {b)  shews 
that,  unless  there  is  some  reason  for  the  restraint,  the  bye- 


(a)  11  Rep.  53,54 1 


(5)  2  Ventr.  33,  34. 
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law  is  bad.    If  persons  offend  by  travelling  on  Sunday, 

they  are  pnnisbable  in  the  Ecclesiastical  Court.     [Pollock^ 

G  B. — What  do  you  say  to  the  stat.  29  Car.  2,  c.  7,  s.  2, 

which  enacts,  ''that  no  person  shall  nse,  employ,  or  travel 

upon  the  Lord's-day  with  any  boat,  wherry,  lighter,  or 

barge,  except  it  be  on  some  extraordinary  occasion,  to  be 

allowed  by  some  justice  of  the  peace  of  the  county,  or  head 

officer,  or  some  justice  of  the  peace  of  the  city,  borough,  or 

town  corporate,  where  the  fact  shall  be  committed,  upon 

pain  that  every  person  so  offending  shall  forfeit  the  sum  of 

hi.  for  every  such  offence?'']    That  act  has  been  repealed 

by  theT1iameBAct,7  &8  Geo.  4,ckxv,s.  1,  which,  although 

enacted  for  a  local  object,  vis.  the  regulation  of  the  water** 

men  on  the  Thames,  has  a  clause  which  declares  that  it 

ihall  be  deemed  and  taken  to  be  a  public  act.   Besides,  the 

29  Car.  2,  c.  7,  even  if  not  repealed,  does  not  apply  to  the 

case  of  canals,  or  other  modes  of  travelling  unknown  at  the 

time  it  was  passed :  Sandiman  v.  Breach  (a).    But  even  if 

it  were  applicable,  this  bye-law  does  not  conform  to  that 

itstute.     IRolfe,  B.-*If  the  doing  of  the  act  be  not  prohi-^ 

bited  by  any  public  statute,  can  any  private  bye-law  go 

fiirther,  and  impose  a  penalty  for  doing  it?    Suppose,  for 

instance,  a  bye-law  were  to  impose  a  penalty  for  an  assault, 

would  not  that  be  bad?]     Yes;  that  is  borne  out  by  the 

esse  oi  T%e  TaUors  of  Ipswich  [b);  and  IZer  v.  Lord  OroS" 

foior  (c)  seems  an  authority  to  the  same  effect.    All  re« 

itiuiits  imposed  by  bye-laws,  until  a  satisfactory  reason  is 

shewn  for  them,  are  invalid.    [He  cited  also  Regina  v.  The 

Gooemare  of  the  DarUngton  Grammar  School  (d).] 
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Ad£$on,  contrk.^ — This  is  a  reasonable  bye-law,  and  in 


(•)7B.&C.96;9D.&R.659. 

(ft)  11  Rep.  54  a. 

(c)  2  Stark.  N.  P.  C.  512. 


(d)  14  Law  J.,  N.  S.,  Q.  B^ 
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1846.  every  respect  pursuant  to  the  act.  It  professes  to  be  made 
"  ^^  ^  for  "  the  good  governing  of  the  company,  and  for  the 
AND  Hkbblk  good  and  orderly  using  of  the  navigation.'*  The  putting 
CoMFANT  the  chain  across  has  nothing  to  do  with  the  bye-law  itself; 
PiLuire.  ^^^  ^^  ^^  averred  in  the  replication,  that  the  chain  was 
placed  there  for  the  purpose  of  enforcing  obedience  to  the 
bye-law,  and  for  the  good  and  orderly  using  of  the  navi- 
gation; and  it  is  averred  that  the  suspension  and  affixing 
of  the  chain  was  reasonable  and  necessary  for  that  purpose, 
and  that  is  admitted  by  the  demurrer.  \PoUock,  C.  B. — 
The  defendant,  by  demurring  to  the  replication,  does  not 
admit  that.  If  it  be  a  mere  question  of  fact,  then  it  is 
conceded  that  the  fact  is  admitted;  but  if  in  point  of  law 
it  be  not  justifiable,  it  is  not  admitted.  Alderson,  B. — ^If 
a  bye-law  to  prohibit  navigation  on  the  canal  on  Sunday  be 
justifiable,  then  you  had  a  right  to  put  up  the  chain.]  The 
sole  question,  therefore,  is,  whether  the  bye-law  is  a  good  and 
reasonable  one  or  not.  It  is  framed  under  an  act  which 
gives  the  company  power  to  make  bye-laws  "  for  the  good 
and  orderly  using'*  of  the  navigation  in  general;  and  the 
closing  it  upon  Sundays,  except  for  works  of  necessity  and 
the  purpose  of  attending  divine  service,  is  a  reasonable  re- 
striction, tending  to  the  good  and  orderly  use  of  the  navi- 
gation in  general,  as  much  as  the  closing  it  during  parti- 
cular hours  would  be  in  order  to  render  it  more  service- 
able at  other  times.  But  it  has  been  said,  that,  if  the 
company  can  make  a  bye-law  to  prevent  navigation  on  a 
Sunday,  why  not,  on  the  same  principle,  might  they  not 
do  so  on  other  days?  Why,  because  Sunday  is  a  day  on 
which,  by  various  acts,  carrying  on  trade  is  prohibited,  for 
the  purpose  of  preserving  the  sanctity  of  the  Sabbath. 
Thus,  in  8  &  4  Will.  4,  c.  81,  s.  1,  it  is  recited,  that  it  is  the 
duty  of  the  Legislature  to  remove  as  much  as  possible  im- 
pediments to  the  due  observance  of  the  Lord's-day.  That 
is  a  legislative  declaration  that  Sunday  ought  to  be  duly 
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observed.     So^  the  29  Car.  2,  c.  7,  8.  2,  which  has  been        1845. 

before  referred  to,  prohibits  all  travelling  in  boats  or      calde*" 

baizes  on  Sundays^  and  it  makes  no  distinction  whether    ^^^  Hkbblb 
1  11  1  1  A     1    1  Navigation 

they  are  used  on  canals  or  anywhere  else.    And  that  sta-      Compakt 

tute  is  still  in  force.  It  has  been  said  it  has  been  repealed  Pill'in«. 
hj  the  Thames  Act^  7  &  8  Geo.  4,  c.  Ixxv;  but  that  act 
WAS  passed  for  purposes  purely  local,  and  the  geueral  words 
of  the  first  section  are  qualified  by  subsequent  sections^ 
which  shew  that  the  Legislature  only  intended  to  repeal  the 
29  Gar.  2,  c.  7,  as  to  those  limits  within  which  the  Thames 
Act  was  to  be  in  force.  [Pollock,  C.  B. — It  is  rather  an 
BQomaly  to  find  the  general  repeal  of  a  public  act  con- 
tained in  a  private  one.]  We  may  assume  that^  if  the 
objects  of  the  act  are  locals  it  is  not  intended  to  have  a 
general  repealing  effect.  The  3rd  section  of  the  act  says 
that  that  act  and  the  several  provisions  thereof  shall  extend 
to  certain  defined  limits,  while  the  provisions  of  the  40th 
and  41st  sections  expressly  contain  the  words  tvithin  the 
Bmit9  of  this  act.  And  it  is  a  known  rule  of  construction, 
that  general  words  of  repeal  may  be  qualified  by  words 
shewing  that  only  a  partial  repeal  was  intended :  Camden 
▼.  Anderson  (a);  Rex  v.  Rogers  [b).  Then,  if  the  stat. 
29  Car.  2,  c.  7,  s.  2,  be  not  repealed,  it  is  still  penal  to 
travel  in  barges  on  Sunday,  and  if  so,  it  would  be  impos- 
sible to  call  a  bye-law  unreasonable,  which  is*in  exact  ac- 
cordance with  the  spirit  of  a  public  statute.  But  it  is  said 
that  that  statute  does  not  apply  to  this  case,  because  canals 
were  not  then  known;  but  there  is  no  allegation  here  that 
there  were  not  then  any,  and  it  must  not  be  assumed.  The 
clause  is  general,  that  no  person  shall ''  travel  on  the  Lord's- 
day  with  any  boat,  wherry,  lighter,  or  barge:'*  it  does  not 
confine  the  prohibition  to  rivers  only.  This  bye-law  was 
drawn,  in  some  respects,  with  reference  to  that  clause  in  the 
stat.  29  Car.  2,  c.  7»    It  is  at  the  peril  of  the  company  that 


(o)  6  T.  R.  723. 


(6)  10  East,  569. 
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they  exerdse  a  proper  discretion ;  no  doabt  they  have  here 
done  80.  {PoUock,  C.  B. — Suppose  the  29  Car.  2,  c.  7,  to  be 
still  in  force,  the  using  a  boat  on  Sunday  is  prohibited 
under  a  penalty  of  bs.  How  can  it  be  said  that  £5  is  a  rea- 
sonable sum^^when  the  general  statute  says  6«.  is  enough? 
it  isjtwenty  times  the  amount.]  The  plaintiffs  hare  a 
right  to  use  the  Thames  Act  so  far  as  to  shew  that  there 
is  a  penalty  of  £5  given  by  it,  which  shews  that  the  pe* 
nalty  imposed  by  the  stat.  29  Car.  2,  c.  7,  is  not  to  govern 
the  case^  and  that  the  former  is  a  reasonable  penalty 
in  the  contemplation  of  the  Legislature.  By  the  87th 
section  of  tins  act,  9  Qeo.  8^  c.  Ixxi^  the  company  are  em« 
powered  to  make  such  new  rules^  bye-laws,  and  constitu- 
tions for  the  good  of  the  company,  and  for  the  good  and 
orderly  using  the  navigation,  and  to  impose  such  reason- 
able  fines  upon  all  persons  offending  against  the  same,  as 
to  the  major  part  of  the  general  meeting  should  seem  meet, 
not  exceeding  the  sum  of  £5.  [Alderson,  B. — ^This  is  for 
not  using  it.  An  "  orderly  using^'  of  it  must  be  when  the 
person  uses  it.]  A  good  and  orderly  use  of  the  navigation 
may  mean  the  not  using  it  on  a  Sunday.  It  is  also  ''  for 
the  well  governing  of  the  bargemen,  &;c.,  who  shall  carry 
goods,  wares,  or  merchandise  upon  any  part  of  the  said 
navigation.'^  Surely  that  may  apply  to  the  well  govern- 
ing  them  in  their  general  conduct.  [Alderson,  B. — The 
well  governing  the  bargemen,  &c.  must  mean  in  the  car^ 
riage  of  goods  upon  the  navigation.  The  act  means  to 
provide  for  the  management  of  the  canal;  why  not  leave 
the  management  of  other  matters  to  the  higher  law? 
Would  the  corporation  of  London  be  justified  in  put- 
ting a  chain  across  the  Thames  to  prevent  steamers 
going  up  it  on  a  Sunday?]  The  case  does  not  turn 
on  the  question,  whether  the  putting  up  of  a  chain  was  a 
reasonable  mode  of  enforcing  the  bye-law.  It  has  been 
asked,  was  it  ever  known  that  the  trustees  of  a  turn- 
pike-road could  put  a  chain  across  it?    Why,  every  bar 
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across  the  road  is  of  that  nature,  vdA  bars  are  usoally 
placed  across  roads  for  a  particular  purpose^  via.  the  col** 
lecting  of  toU.  Then  it  ia  said  that  this  canal  is  a  public 
highway^  so  that  the  company  have  ne  right  to  stop  it 
up;  and  that  the  bye-law  ordering  it  to  be  so  stopped, 
unless  in  cases  of  necessity^  is  unreasonable,  as  rendering 
them  and  their  servants  judges  of  cases  of  necessity.  But 
a  canal  ia  not  a  highway  in  the  general  sense,  but  sub 
mode  only,  and  the  question  of  necessity  must  always  be 
determined  by  the  Court  or  a  jury.  A  canal  is  not  so  much 
fbr  the  carriage  of  passengers  aa  of  goods. 
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CowSng,  in  reply,  was  stopped  by  the  Court. 

AldebsoNi  B.  (a)--^The  only  question  in  thi«  case  is, 
whether  this  bye-law  be  good  or  not.  For  the  purpose  of 
determining  that,  we  must  look  to  the  powers  to  mfike  bye- 
laws  given  by  the  Legislature  to  this  company,  in  order 
to  see  whether  this  bye-law  is  within  the  scope  of  their  au- 
thorityi  or  whether  it  does  not  relate  to  matters  which 
ought  to  be  left  to  the  general  law  of  t;he  land,  by  which 
the  general  conduct  of  the  Queen's  subjects  is  regulatedf 
The  power  of  piaking  bye-laws  is  conferred  upon  the  com^ 
pany  of  proprietors  of  this  navigation  by  a  local  act,  9  Geo, 
8,  &  Ixxi,  a.  87,  by  which  it  iq  enacted^  that  ^*  the  com- 
pany of  proprietors,  their  successors  and  assign^,  for  the 
time  being,  shall  have  power  and  authority  tq  make  such 
new  roles,  bye-laws,  and  cQnstitutions  for  the  good  go- 
vernment of  the  said  company,  and  for  the  good  and  or- 
derly using  the  said  navigation,  and  all  warehouses,  wharfs, 
passages,  looks,  and  other  things  that  shall  be  made  for 
the  same,  and  of  and  qonceming  all  such  vessels,  goods^ 


(«)  PoSoeJb,  C.  B.,  bad  left  the  Court. 
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Caldkb  ^^'  ^^^  ^^  ^^^  ^^®  ^®^^  governing  of  the  bargemen^  wa- 
AND  Hbbblb  termen,  and  boatmen  who  shall  carry  any  goods,  wares. 
Company  or  merchandise  upon  any  part  of  the  said  navigation. 
PiLLiNo.  Now,  looking  at  these  words,  it  appears  to  me  that  all  the 
power  which  the  Legislature  intended  to  give  this  com- 
pany with  respect  to  making  laws  for  the  government  of 
this  navigation,  was  solely  for  the  orderly  use  of  the  navi- 
gation;- that  is  to  say,  to  regulate  in  what  manner  and 
order  the  navigation  should  be  used,  so  as  to  secure  to  the 
public  the  greatest  convenience  in  the  use  of  it.  The  rules 
which  they  are  empowered  to  make  have  nothing  to  do 
with  the  regulation  of  moral  or  religious  conduct,  which 
are  left  to  the  general  law  of  the  land,  and  to  the  laws  of 
Qod.  The  rules  of  the  company  are  to  be  solely  for  the 
purpose  of  convenience,  and  to  advance  the  orderly  use  of 
the  navigation;  such,  for  instance,  as  that  A.  shall  not  go 
before  B.;  that  vessels  shall  not  pass  during  particular 
periods,  and  such  like, — ^in  order  that  the  greatest  number 
of  barges  and  other  vessels  may,  with  the  greatest  conve- 
nience, be  able  to  pass  along  the  navigation.  That,  it 
appears  to  me,  is  the  power  conferred  on  the  company  re- 
lative to  making  rules  ''  for  the  good  and  orderly  using  of 
the  navigation."  Then  we  come  to  the  next  clause,  which 
empowers  them  also  to  make  rules  "  concerning  vessels, 
goods,  and  commodities  which  shall  be  navigated  and  con- 
veyed thereon.^'  Under  this  the  company  may,  for  aught 
I  know,  have  power  to  regulate  the  shape  of  the  vessels  to  be 
used  on  the  navigation,  so  as  to  render  it  most  convenient 
for  the  greatest  number;  as,  for  instance,  that  no  boats 
shall  be  employed  except  such  as  are  of  a  certain  width  or 
length,  &c.,  all  which  are  matters  very  fit  and  proper  to  be 
regulated  by  the  company.  So,  again,  they  are  empow- 
ered by  this  section  to  make  bye-laws  "  for  the  well  go- 
verning of  the  bargemen,  watermen,  and  boatmen  who 
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shall  cany  any  goods^  wares^  and  merchandise  upon  any        1845, 

part  of  the  navigation.''    I  do  not  apprehend  that  these      caldmT 

words  mean  the  government  of  those  persons  with  the   ^^^  Hkbbl« 
-  I     .  1    .  -.  1  ,    ,  1  Navigation 

Tiev  of  regnlating  their  good  conduct  and  character^  but  Company 
only  of  their  conduct  in  their  character  of  "  bargemen^  wa-  puliiro. 
tennen^  and  boatmen  who  shall  carry  goods,  wares,  or 
merchandise  along  the  navigation/'  that  is  to  say,  in  their 
capacity  of  bargemen,  watermen,  and  boatmen  in  so  far  as 
they  carry  goods  on  the  navigation.  The  company  are  to 
regulate  the  manner  of  carrying  goods  there;  but  as  to 
the  moral  and  religious  conduct  of  those  who  carry  them, 
that  is  a  matter  not  left  to  the  company.  If  this  be  so,  I 
hare  now  gone  through  all  the  words  of  the  section,  and 
none  of  them  say  that  these  persons  are  to  have  any  power 
to  enforce  the  proper  observance  of  religious  duties.  I  am 
ftr  from  saying  that  the  object  which  the  framers  of  this 
role  had  in  view  was  not  a  proper  one;  but  the  course  they 
have  taken  is  not  the  proper  one  for  carrying  that  object 
into  efiFect,  as  I  think  they  had  no  power  under  the  statute 
to  make  such  a  bye»law.  In  doing  so,  they  have  exceeded 
their  powers;  and  I  am  therefore  of  opinion,  that  the 
bye-law  they  have  made  is  an  illegal  one,  and  that  the  de- 
murrer must  be  allowed. 

Rolfs,  B. — I  am  of  the  same  opinion.  It  has  been 
contended  by  the  defendants^  counsel,  that,  by  the  Thames 
Act  of  7  &  8  Geo.  4,  c.  75,  the  stat.  29  Car.  2,  c.  7, 
8. 2,  which  prohibits  all  persons  from  using  boats  or  barges 
on  a  Sunday,  has  been  repealed.  That  I  think  is  rather 
doubtful,  but,  in  considering  the  subject  before  us,  I  do 
not  think  it  is  in  the  smallest  degree  material  to  determine 
that  question.  Supposing  the  29  Car.  2,  c.  7,  s.  2,  is  re- 
pealed, and  that  it  is  in  general  lawful  to  use  barges  or 
boats  on  a  Sunday,  then  this  bye-law  is  monstrous;  for,  if 
it  be  generally  lawful  to  use  barges  on  a  Sunday,  what 
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1845.        right  haye  the  proprietors  of  i^  particular  narigation  to  pre- 

^^^^^^     vent  that,  and  say,  that  '*  We,  acting  pro  salute  auimarum 

AND  Hbbblb   of  the  Queen's  subjects,  will  not  allow  them  to  do  what  the 

Navigation    ,,,         ,,     ^  ^iiiii 

Com r ANT     law  allows/'    But  suppose,  on  the  other  hand,  that  thQ  ar- 

PiLUNo.      gument  of  the  plaintiffs'  counsel  is  right,  and  that  the  stat. 

29  Car.  2,  c»  7,  is  still  in  force,  then  the  Legislature  by  that 

act  have  said,  that  it  is  not  decorous  and  proper  to  uae 

barges  on  a  Sunday,  and  whoever  does  so  shall  pay  a  pe^ 

nalty  of  5^.;  and  if  so,  what  right  has  a  company  to  say 

there  shall  be  a  cumulative  penalty,  and  the  offender  shall 

forfeit  £b?    It  is  perfectly  clear,  as  pointed  out  by  my 

Brother  Aldenon,  that  the  company  have  done  aomethi^g 

quite  beyond  the  power  which  the  Le^slature  meant  to 

repose  in  them«    The  liogislature  says  to  the  company, 

**  You  may  make  bye-laws  for  the  good  and  orderly  navi^ 

gation  of  the  canal,  and  for  the  government  of  the  boat<- 

men  and  bargemen  connected  with  it;''  that  is  to  say,  in 

order  that  the  navigation  mi^  be  used  with  the  utmost 

degree  of  convenience  to  every  one.    Now,  the  only  point 

that  occurred  to  me  was  this:  whether,  on  a  state  of  faots 

properly  alleged,  a  bye4aw  like  this  might  not;>  under  pe*- 

cuUar  cireumstaneea,  be  held  good.    Suppose,  for  instance, 

the  company  were  to  come  to  the  conclusion  that,  in 

order  to  secure  a  due  supply  of  water  in  the  canal,  it  was 

necessary  to  have  no  navigation  on  it  during  one  day  out 

of  seven,  perhaps  they  would  have  power  to  close  the  canal 

for  one  day  out  of  seven,  in  order  to  make  the  navigation 

good  during  the  other  six,  and  in  that  case  to  say,  '^  If 

this  must  be  done,  we  will  take  Sunday  as  the  fittest  day<" 

But  it  is  not  contended  that  that  was  the  object  of  the 

plaintiffs  in  this  case;  they  only  say  that  it  was  decorous 

that  the  canal  should  not  be  used  on  Sundays.    That,  I 

think,  is  a  matter  out  of  the  cognisance  of  the  company, 

and  consequently  that  their  bye-law  founded  on  that  prin* 

ciple  is  void. 
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Aldsbson^  B.^  afterwards  added,  that  PollocKj  C.  B., 
and  Platt,  B.^  had,  before  thej  left  the  court,  expressed 
their  fall  Goncurrence  in  the  judgment  giyen. 

Judgment  for  the  defendants. 


1845. 


Caldbr 

AND  HbBBLS 

Navioatiok 

COMFANT 

«• 
PiLLlMO. 


DoK  d.  Lloyd  and  Another  v.  Ingleby. 


Mays. 


IHIS  was  an  ejectment  brought  to  recoTer  possession  of  Bj  a  lease, 
certain  rooms,  part  of  a  messuage  in  the  town  of  Mold,  in  xpni,  1834, 
the  county  of  Flint.     The  demise  was  laid  on  the  4th  of  ^^^^^ 
May,  1844.   At  the  trial,  before  Coleri^e,  J.,  at  the  Sum-  T.  E.,  to  hold 
mer  Assizes  for  Flintshire,  1844,  it  appeared  that,  by  in-  May  then  next, 
denture  of  lease,  dated  28th  April,  1834,  the  lessors  of  the  S'tS^n^S"' 
plaintiff  demised  to  Thomas  Evans  a  messuage  in  the  town  ^^^tV^ 
of  Mold,  to  hold  from  the  1st  May  then  next,  for  forty  yearly,  on  the 
years,  at  the  rent  of  £55  a  year,  payable  half  yearly,  on  «nd\rt  May.^ 
the  1st  November  and  the  1st  May.     The  lease  contained  J^J^eoX' 
a  covenant  by  Evans  not  to  assign  or  underlet  any  part  of  lu^^t  ^7  T*  E. 

,  ,  ,  not  to  underlet 

the  premises  without  the  consent  in  writing  of  the  lessors,  without  the 
and  a  proviso  for  re-entry  in  case  he  should  commit  any  act  ^^^^  ^the 
of  bankruptcy,  on  which  a  fiat  should  issue,  under  which  he  l<»or»t  «nd  a 
should  be  duly  found  and  declared  a  bankrupt.    In  De-  entxyincasehe 

,  i»ii         should  comndt 

oember,  1838,  Evans,  with  the  written  consent  of  the  les-  any  act  of  bank- 
son,  underleased  the  rooms  in  question  to  the  defendant  {^c^a  g^ 

should  iMue, 
Oder  vhidi  he  ihould  be  duly  found  and  declared  a  bankrupt.  In  Deoember  1838,  T.  E. 
uadalet  a  part  of  the  premises  to  the  defendant,  with  the  consent  in  writing  of  the  lessors,  for 
tvcDty-one  years,  at  a  rent  of  £2^  per  year.  In  November  1840,  T.  E.  committed  an  act 
of  baakniptcy,  on  which  a  fiat  issued,  under  which,  in  February  1841,  he  was  found  and  de- 
dired  a  bankrupt.  The  lessors  thereupon  brought  an  ejectment  against  T.  E.,  but  did  not 
ssfc  it  upon  the  defendant.  T.  E.  let  judgment  go  by  default,  and  the  writ  of  possession 
was  executed  on  the  12th  May,  1841.  The  defendant  remained  in  possession  of  the  part  un- 
derlet to  him.  In  February  1843,  an  execution  was  leried  on  his  goods,  and  the  lessors  served 
the  sheriff  with  notice,  that  £2Xi,  *'  a  Tear's  rent  due  in  November  last,"  was  in  arrear  from  the 
defeodsnt  to  them,  and  required  the  sheriff  to  pay  over  the  same  out  of  the  levy,  which  he  did 
aoeordiiigly.  On  the  29th  April,  1843,  the  defendant  was  served  by  the  lessors  with  a  notice  to 
vpaX'.'-'Hidt  in  ejectment  brought  against  the  defendant,  on  a  demise  dated  4th  May,  1844, 
^  the  proper  Inference  to  be  drawn  from  the  facts  above  stated  was,  that  the  defendant's 
toaocy  tnm  year  to  year  to  the  lessors  commence  on  the  12th  May,  and  therefore  that  the 
deuse  was  laid  too  soon. 

A  debt  of  ;f  150  or  upwards,  of  which  a  part  is  due  to  several  persons  as  partnera,  is  suffi- 
deat,  under  6  Geo.  4,  c.  16,  s.  15,  to  support  a  fiat  in  bankruptcy. 
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1845.  for  twenty-one  years  from  the  25th  Marcb^  1839^  at  a  rent 
of  jE25  a  year,  and  the  defendant  entered  into  possession 
accordingly.  In  November,  1840,  Evans  committed  an 
act  of  bankruptcy,  upon  which  a  fiat  issued,  under  which, 
in  February  1841,  he  was  declared  a  bankrupt.  The  pe- 
titioning creditors  were  two  partnership  firms,  Messrs.  Rees, 
Guppy,  &  Co.,  whose  debt  was  £99,  and  Messrs.  Henderson 
&  Cox,  whose  debt  was  £73.  An  ejectment  was  thereupon 
brought  by  the  lessors  of  the  plaintiff  against  Evans,  (but 
which  was  not  served  on  the  defendant  Ingleby) ;  judg- 
ment was  allowed  to  go  by  default,  and  on  the  12th  May, 
1841,  the  lessors  of  the  plaintiff  executed  their  writ  of  pos- 
session, and  re-entered  upon  all  the  premises  except  the 
rooms  held  by  the  defendant,  of  which  he  continued  in 
possession.  In  February,  1843,  an  execution  was  levied 
against  the  defendant's  goods,  and  thereupon  the  lessors  of 
the  plaintiff  served  the  sheriff  with  notice  that  the  sum  of 
£25,  "  being  a  year's  rent  due  in  November  last,'*  was  in 
arrear  from  the  defendant  to  them,  and  requiring  him  to 
pay  over  the  same.  In  pursuance  of  this  notice,  the  sheriff 
paid  over  to  them  the  sum  of  £25  out  of  the  levy.  On 
the  29th  April,  1843,  the  defendant  was  served  with  notice 
to  quit  the  premises  at  the  end  of  his  year's  tenancy  which 
should  occur  next  after  the  expiration  of  six  months  from 
the  service  thereof. 

It  was  contended  on  behalf  of  the  defendant,  first,  that 
the  lessee  Evans  was  not  duly  declared  a  bankrupt  within 
the  meaning  of  the  proviso  for  re-entry,  for  that  the 
Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  15(a),  did  not  author- 
ize the  issuing  of  a  fiat  upon  the  joint  petition  of  two 
partnership  firms,  each  of  whose  debts  was  under  £100 ; 
secondly,  that  the  defendant's  tenancy  from  year  to  year 

(a)  Which  enacts,  that  no  com-  amount  to  100/.  or  upwards  ;  or 

mission  shall  be  issued  ^^  unless  the  unless  the  debt  of  two  creditors  so 

single  debt  of  such  creditor,  or  of  petitioning  shall  amount  (o  150/. 

two  or  more  persons  being  part-  or  upwards,"  &c. 
ners,  petitioning  for  the  same,  shall 
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(which  was  admitted  by  the  notice  to  the  sheriflP)  must  be  1845. 
Gonaidered  as  haviDg  commenced  on  the  12th  May,  1841, 
on  which  day  the  lessors  of  the  plaintiff  obtained  possession 
nnder  the  ejectment  against  Evans,  and  consequently  that 
the  notice  to  quit  did  not  expire  until  the  12th  May,  1844, 
and  the  demise  on  the  4th  May  was  too  early.  The  learned 
Judge  overruled  the  objections,  and  under  his  direction 
the  plaintiff  had  a  verdict,  leave  being  reserved  to  the  de- 
fendant to  move  to  enter  a  nonsuit,  or  a  verdict  for  him, 
the  Court  to  be  at  liberty  to  draw  such  conclusions  from 
tbe  evidence  as  they  should  think  the  jury  ought  to  have 
drawn. 

In  last  Michaelmas  Term^  Jervis  obtained  a  rule  nisi  ac- 
cordingly^ against  which,  in  this  term  (April  24t), 

Wdsby  and  Townsend  shewed  cause. — ^First^  the  bank- 
mptcy  was  well  proved.  The  words  "  two  creditors  so  pe- 
titioning,''  in  the  statute,  are  to  be  construed  to  mean  two 
such  creditors  as  are  previously  mentioned,  which  include 
"  two  or  more  persons  being  partners."  [The  Court  inti- 
mated that  they  had  no  doubt  on  this  point.]  Secondly, 
there  was  reasonable  evidence  for  the  jury  that  the  defend- 
ant's tenancy  from  year  to  year  was  to  commence  on  one 
of  the  days  on  which  Evans's  rent  was  reserved,  viz.  on  the 
Ist  May  or  the  1st  November,  in  either  of  which  cases  the 
notioe  to  quit  would  be  in  time^  and  the  demise  well  laid. 
The  notice  to  the  sheriff  states  a  year's  rent  to  be  due  in 
the  prerious  November,  and  the  probability  would  be  that 
the  defendant  would  go  on  holding  upon  the  terms  of 
Evans's  lease^  so  far  as  they  were  applicable  to  a  yearly  te- 
nancy. But,  even  if  the  tenancy  is  to  be  taken  as  having 
commenced  when  the  right  of  entry  revested  in  the  lessors 
of  the  plaintiff,  upon  Evans's  bankruptcy,  that  would  be  im- 
mediately upon  the  adjudication  under  the  fiat,  when  the 
forfeiture  was  complete,  or  at  all  events  upon  the  service  of 
the  ejectment  against  Evans,  which  was  equivalent  to  an 
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1845.  Mtnal  entry,  and  which  must  haTC  been  before  Easter  Term, 
1841;  and  in  that  case  also  the  notice  was  good,  and  the 
demise  properly  laid. 

JerviSf  in  support  of  the  role. — The  terms  of  the  notioe> 
which  speak  of  a  year's  rent  being  due  in  November 
before,  are  eqnally  consistent  with  the  tenancy  having  com- 
menced on  the  12th  May,  1841.  And  it  cannot  be  held 
to  have  commenced  on  any  earlier  day,  for  until  that 
time  the  parties  were  mere  trespassers,  to  whom  a  demise 
cannot  be  presumed. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (a)  was  now  pronounced 
by- 

Pollock,  C.  B. — In  this  case,  which  was  argued  the 
other  day,  it  appeared  that  a  notice  to  quit  was  given  to 
the  defendant  on  the  29th  April,  1843.  The  ejectment  was 
brought  on  a  demise  laid  on  the  4th  May,  1844.  The  ques« 
tion  is,  whether  the  defendant's  tenancy  began  at  such  a  time 
as  to  admit  of  that  demise  being  resorted  to.  The  point  was 
reserved  by  my  Brother  Coleridge,  who  tried  the  cause, 
who  reports  to  us  that  leave  was  given  to  move  to  enter  a 
nonsuit  or  a  verdict  for  the  defendant,  the  Court  to  be  at 
liberty  to  draw  the  proper  conclusion  of  fact,  in  the  same 
way  as  a  jiuy.  Upon  the  case  as  it  appeared  and  was  ar^ 
gued  the  other  day,  the  conclusion  we  draw  is,  that  the 
tenancy  commenced  on  the  12th  of  May ;  therefore  the  de- 
mise, being  on  the  4th  May,  was  too  soon,  the  title  of  the 
lessors  of  the  plaintiff  not  having  accrued.  The  conse- 
quence is,  that  the  action  cannot  be  maintained,  and  the 
defendant  is  entitled  to  enter  a  verdict  or  a  nonsuit. 

Bule  absolute  to  enter  a  verdict  for  the  defendant. 
(a)  PoUoeky  C.  B.,  IMfe^  B.,  and  Pkttt^  B. 
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Gbach  and  Another,  Assignees  of  John  Scott,  a  bank-       ^^y  3. 
rupt,  V.  Ingall. 

Assumpsit  by  the  plaintiffs,  as  assignees  of  John  ^°P^^* 
Scott,  a  bankrupt,  against  the  defendant,  sued  as  secretary  ance  onlife,  one 

r-i  ^^         ^  of  the  terms  of 

of  the  Imperial  Life  Assurance  Company,  on  a  policy  of  ^hich  wu,  that 
assonmce  on  the  life  of  the  bankrupt,  for  £2000,  dated  13th  ^^^jJ^jJ^^^JSims 
May,  1840.    One  of  the  terms  of  the  policy  was,  that  it  suted  by  the  as- 

*  ^    ,  sured)  in  a  de- 

should  be  Toid  if  anything  stated  by  the  assured,  m  a  cer-  daration  or 

tain  declaration  of  statement  given  by  him  to  the  directors  ^^j  hiTtoSe**^ 

of  the  said  company  previously  to  the  execution  of  the  ^^^J^^^! 

policy,  should  be  untrue.     In  this  declaration  the  assured  i»ny  before  the 

execution  of 

stated,  that  ''he  was  at  that  time  in  good  health,  and  not  the  poHcy, 
afflicted  with  any  disorder,  nor  addicted  to  any  habit,  tend-  [^^    ^^  JJ^ 
mg  to  shorten  life;   that  he  had  not  at  any  time  been  f^^^^^ 
afflicted  with  insanity,  rupture,  gout,  fits,  apoplexy,  palsy,  that  "he  was  it 
dropsy,  dysentery,  scrofula,  or  any  affection  of  the  liver;  heaithTand  not 
that  he  had  not  had  any  apUiinff  of  blood,  consumptive  Jlf^^^^ 
symptoms,  asthma,  cough,  or  other  affection  of  the  lungs;  nor  addicted  to 

«r  .  ii»i  "^y  htihit  tend- 

and  that  one  T.  W .  Was  at  that  time  his  usual  medical  at-  ing  to  shorten 
tendant"    The  count  averred,  in  the  usual  manner,  the  ^t  aUay^S^^ 
truth  of  this  declaration  and  statement  of  the  assured.         ^f*'^ 

witn  insanity^ 
raptore,  gout, 
fits,  apoplexy, 
piliy,  dropsy,  dysentery,  scrofula,  or  any  &fiection  o?  the  liver;  that  he  had  not  had  any  spitting 
of  blood,  oonsimptiTe  symptoms*  asthma,  ooi^h,  or  other  affection  of  the  Inngs ;  and  thieit  one 
T.  W.  was  at  that  time  his  nsoal  medical  attendant."    The  declaration  in  the  canse  averred 
An  tntfk  of  tluB  dedarsltion  and  statement  of  the  assnred.    The  defendant  pleaded  pleas,  re- 
ipectivdy  alleging,  (1— -5),  that  the  said  declaration  and  statement  of  the  assured  was  nn- 
tne  fn  this,— -4hat  at  the  time  of  making  it  he  had  hkl  spitting  of  blood, — consumptive  symp- 
tms, — in  afTectiim  of  the  lungs, — an  affection  of  te  liver  ,^-and  a  ooogh  of  an  inflammatory 
aaddangenms  nature;  6thly,  that  at  that  time  he  was  affected  with  a  disorder  tending  to 
Aoftn  life(  7tUy,  tiUit  he  was  not  at  that  time  in  good  health;  and,  Sthly,  that  he  had 
fabely  averred  thorein  that  T.  W.  was  his  usual  medical  attendant.  Issues  were  joined  on  these 
pleas: — HM^  that  the  plaintiff  Was  entitled  to  begin  at  the  trial,  the  Issue  on  the  seventh  plea 
(ind  semble,  on  the  other  pleas  also)  being  upon  Mm* 

The  defendant  proved  at  the  trial,  that,  about  four  years  before  the  policy  was  effected,  the 
•■wed  had  a»C  blood,  and  had  flubsequentiy  exhibited  other  symptoms  vsmal  in  consumptive 
fsbjects;  and  that  he  died  of  consumption  three  years  after  the  date  of  the  policy.  The  judge, 
ia  fouBing  up,  read  over  the  several  issues  to  the  jury,  and  in  the  course  of  it  stated  to  them, 
thst  it  was  for  them  to  say  whether,  at  the  time  of  his  making  the  statement  set  forth  in  the 
dedantioa,  the  assured  had  had  tueh  a  spitting  of  blood,  and  such  affection  of  the  lungs  and 
iniBiBaiatDry  oongh,  as  would  have  a  tendency  to  shorten  his  lahv^Held,  that  this  was  a  mis- 
feedion;  for  that,  although  the  mere  fact  of  the  assured  having  spit  blood  would  not  vitiate  the 
policy,  the  assured  was  bound  to  have  stated  that  fact  to  the  insurance  company,  in  order  that 
they  migfat  make  inquiry  whether  it  was  the  result  of  the  i/r'tMs e  called  spitting  of  blood. 
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1845.  The  declaration  contained  also  counts  for  money  had 

and  received^  and  on  an  account  stated. 

The  defendant  pleaded  non  assumpsit  to  the  common 
counts^  and  also  nine  special  pleas  to  the  first  count.  The 
first  five  alleged  respectively^  that  the  said  declaration  and 
statement  so  made  by  the  said  John  Scott  were  untrue,  in 
this :  that,  at  the  time  of  making  the  same,  to  wit,  on  Sec,, 
he  the  said  John  Scott  had  had  spitting  of  blood, — con«» 
sumptive  symptoms, — a  certain  aficction  of  the  lungs, — a 
certain  affection  of  the  liver, — and  a  cough,  to  wit,  a  cough 
of  an  inflammatory  and  dangerous  nature.  The  sixth 
special  plea  alleged  that  the  said  John  Scott,  at  the  time 
of  making  the  said  declaration  and  statement,  was  afflicted 
with  a  disorder  tending  to  shorten  life;  the  seventh,  that  a 
certain  thing  alleged  by  the  said  John  Scott  in  the  said 
declaration,  &c.,  was  untrue,  in  this,  that  the  said  John 
Scott,  at  the  time  of  his  so  making  the  said  declaration, 
was  not  in  good  health ;  the  eighth,  that  the  said  declara- 
tion was  untrue,  in  this,  that  the  said  John  Scott  falsely 
averred  therein  that  the  said  J.  W.  was,  at  the  time  of 
making  the  said  declaration,  his  usual  medical  attendant ; 
and  the  ninth  alleged  that  the  policy  was  made  through 
the  fraud,  covin,  and  misrepresentation  of  the  said  John 
Scott.    On  all  these  pleas  issues  were  joined. 

On  the  trial  of  the  cause,  before  Lord  Denman,  C.  J.,  at 
the  Summer  Assizes  for  the  county  of  Warwick,  1844,  the 
defendant's  counsel  claimed  the  right  to  begin;  but  the 
Lord  Chief  Justice,  after  argument,  ruled  that  the  plain- 
tiffs were  entitled  to  begin,  inasmuch  as  the  onus  of  prov- 
ing the  issue  on  the  seventh  special  plea  (if  not  on  others) 
lay  on  them.  The  plaintiffs*  case  having  concluded,  the 
defendant  called  witnesses,  who  proved  that,  about  four 
years  before  the  policy  was  effected,  the  assured  had  spit 
blood,  and  had  subsequently  exhibited  other  symptoms 
usual  in  consumptive  subjects;  and  it  appeared  that  he 
died  of  consumption  in  the  year  1843,  at  the  age  of  thirty- 
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nine.  The  Lord  Chief  Justice,  in  summing  up,  read  over  the  1845. 
several  issues  to  the  jury,  and,  in  the  course  of  his  charge, 
told  them  that  it  was  for  them  to  say  whether,  at  the  time 
of  his  making  the  statement  set  forth  in  the  declaration, 
the  assured  had  had  such  a  spitting  of  blood,  and  8uch 
affection  of  the  lungs,  and  inflammatory  cough,  and  such 
a  disorder,  as  would  have  a  tendency  to  shorten  his  life. 
The  jary  found  for  the  plaintiff  on  all  the  issues. 
In  Michaelmas  Term  last, 

Humfrey  moved  for  and  obtained  a  rule  nisi  for  a  new 
trial,  on  three  grounds :  first,  that  the  Lord  Chief  Justice 
ha4  improperly  ruled  that  the  plaintiffs  were  entitled  to 
begin :  Carter  v.  James  (a) ;  Huckman  v.  Femie  (b) :  se- 
condly, that  he  misdirected  the  jury,  in  leaving  it  to  them 
to  consider  whether  the  spitting  of  blood  which  the  assured 
was  proved  to  have  had  was  of  such  a  nature  as  to  en- 
danger life ;  for  that,  if,  from  any  cause,  he  had  had  a 
spitting  of  blood,  he  was  bound  to  have  stated  that  fact, 
in  order  that  the  insurance  company  might  be  put  upon 
inquiry:  thirdly,  that  the  verdict  was  against  the  evi- 
dence. 

Hill  and  Melhr  now  shewed  cause. — First,  as  to  the 
right  to  begin.  The  seventh  special  plea  introduces  no 
new  matter;  it  is  a  mere  denial  of  a  material  averment  in 
the  declaration,  that,  at  the  time  of  the  effecting  of  the 
policy,  the  assured  was  in  good  health,  and  the  issue  upon 
it,  therefore,  lay  on  the  plaintiffs.  There  is  no  presump- 
tion of  law  in  favour  of  such  an  averment.  [Alderson, 
B. — ^The  question  is,  for  whom  would  the  verdict  be  en- 
tered upon  that  issue,  if  no  evidence  were  given  on  either 
side.  No  intendment  could  be  made  that  a  man  had  had 
a  spitting  of  blood,  or  the  contrary.    The  real  question  is, 

(a)  1  M.  &  Rob.  281 ;  6  C.  &  P.  64.  (b)  3  M.  &  W.  505. 

VOL.  XIV.  H  M.W. 
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1845.  whetHer  the  averment  of  the  assured  being  in  good  health 
is  a  material  ayerment,  without  which  the  plaintiffs  could 
not  succeed.  Whether  it  be  an  affirmative  or  a  negative 
averment  is  not  the  test;  if  there  be  a  negative  averment 
in  the  declaration,  which  is  a  material  one,  the  plaintiff 
must  give  some  general  evidence  of  it.  Surely  this  is  a 
necessary  averment.  PoUock,  C.  B.,  referred  to  Rawlins 
V.  Desborough  (a).] 

Secondly,  with  respect  to  the  supposed  misdirection,  it 
was  contended  on  the  part  of  the  plaintiff,  on  the  trials 
as  it  is  now,  that  the  question  was  not  simply  whether 
the  assured  had  ever  spat  blood,  but  whether  he  had 
been  afflicted  with  the  disease  called  spitting  of  blood, 
or  hsematoptysis.  Of  that  there  was  no  evidence.  The 
learned  Judge,  therefore,  was  right  in  stating  to  the  jury, 
that,  in  order  to  vitiate  the  policy,  it  must  be  shewn  that 
the  spitting  of  blood  to  which  the  evidence  referred  must 
be  such  as  had  a  tendency  to  shorten  life.  But,  even  sup- 
posing that  this  direction,  per  se,  was  not  strictly  correct, 
the  jury  could  not  have  been  misled  thereby,  as  it  was  an 
observation  made  generally  upon  the  issues  raised  by  the 
record,  and  the  Lord  Chief  Justice,  in  the  beginning  of 
his  summing  up,  as  also  at  the  close  of  it,  stated  to  them 
each  of  the  issues  in  the  very  terms  of  it 

Hun^firey  and  Waddington,  in  support  of  the  rule,  were 
stopped  by  the  C!ourt. 

Pollock,  C.  B. — On  the  second  point,  I  think  it  is 
clear  that  there  must  be  a  new  trial.  With  respect  to  the 
question  as  to  the  right  to  begin,  there  can  be  no  doubt, 
since  the  case  of  Huchman  v.  Fenti^,  that  where  it  is 
clear  that  wrong  has  been  done  by  the  ruling  of  a  judge 
at  Nisi  Frius,  as  to  which  party  should  begin,  by  the  onus 

(a)  8  C.  &  P.  325. 
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of  proof  being  thereby  imposed  upon  the  wrong  party,  1645. 
the  Court  in  banc  will  interpose  to  correct  the  error.  On 
the  other  hand,  they  will  not  interfere  if  the  matter  be  at 
all  doubtful;  nor  is  the  mere  order  of  beginning  of  any 
oonaequence.  In  the  present  case,  it  is  clear  that,  if  it  had 
occurred  before  the  New  Bules,  the  plaintiffs  must  have 
begun,  by  giving  evidence  of  the  truth  of  the  statement 
made  by  the  assured  at  the  time  of  effecting  the  policy; 
and  the  only  way  in  which  the  claim  of  the  defendant  to 
begin  can  be  put  is,  that  his  seventh  plea  admits  the  ge- 
neral truth  of  that  statement,  and  sets  up  a  specific  alle* 
gation  in  reply  to  it.  But  the  case  of  Rawlins  v.  Deabo* 
rtmgh  is  an  authority  against  that  view.  On  the  second 
point,  however,  the  learned  Judge  certainly  misdirected 
the  jury;  and,  as  there  must  be  a  new  trial,  the  less  we 
say  about  the  evidence  the  better.  By  the  expression 
"  spitting  of  blood''  is,  no  doubt,  meant  the  disorder  so 
ealled,  whether  proceeding  from  the  lungs,  the  stomach, 
or  any  other  pert  of  the  body;  still,  however,  one  single 
act  of  spitting  of  blood  would  be  sufficient  to  put  the  in- 
snrers  on  inquiry  as  to  the  cause  of  it,  and  ought  there- 
fore to  be  stated. 

Aldbrson,  B. — I  am  of  the  same  opinion.  There  is 
this  additional  reason  why  the  Court  should  review  the  de- 
cision of  a  judge  at  Nisi  Prius,  as  to  the  right  to  begin, 
namely,  that,  although  that  decision  be  erroneous,  still,  if 
the  judge  has  afterwards  directed  the  jury  rightly  on  the 
iBsnes  joined,  no  remedy  can  be  had  by  bill  of  exceptions. 
The  injury  caused  by  his  ruling  on  this  point,  therefore,  is 
one  which  it  fSedls  within  the  general  power  of  the  Court  to 
OQzrect;  and  it  is  like  the  cases  of  verdicts  against  evi- 
dence, where  new  trials  are  granted,  not  as  matter  of  right, 
but  as  matter  of  judgment.  As  to  the  question  who  ought 
to  have  begun  in  the  case  before  us,  my  present  impres- 
iB,  that  the  plaintiffs  were  entitled  to  begin,  not 
h2 
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1846.  only  on  the  seventh  issne,  but  on  all  the  issues  npon  the 
pleas  denying  the  truth  of  the  statement  of  the  assured^  set 
out  in  the  declaration;  for  the  truth  of  that  statement  is  a 
necessary  averment  in  the  declaration^  and  the  several 
parts  of  it  are  denied  by  those  pleas.  It  accordingly  lay  on 
the  plaintiffs  to  prove  that  statement  to  be  trne^  and  if  so, 
they  were  entitled  to  begin.  The  rule  on  this  subject  I 
have  always  considered  to  be,  to  see  what  would  be  the 
consequence  if  no  evidence  were  given  at  all.  If,  in  such 
case,  the  verdict  ought  to  be  given  for  one  party,  it  is  ma- 
nifest that  something  must  be  done  by  the  other  party  to 
prevent  that  consequence ;  and  he  who  has  to  give  evidence 
to  prevent  the  result  being  against  him  must  begin.  Then, 
as  to  the  misdirection,  my  Lord  Defiman  certainly  does  not 
appear  to  have  sufficiently  called  the  attention  of  the  jury 
to  the  distinction  between  those  disorders,  respecting  the 
existence  of  which,  at  the  time  of  executing  the  policy,  the 
assured  was  called  on  to  make  a  specific  declaration,  and 
those  which  might  have  formerly  existed.  By  "  spitting  of 
blood''  must,  no  doubt,  be  understood,  a  spitting  of  blood  as 
a  symptom  of  disease  tending  to  shorten  life:  the  mere  fact 
is  nothing;  a  man  cannot  have  a  tooth  pulled  out  without 
spitting  blood.  But,  on  the  other  hand,  if  a  person  has  an 
habitual  spitting  of  blood,  although  he  cannot  fix  the  par- 
ticular part  of  his  frame  whence  it  proceeds,  still,  as  this 
shews  a  weakness  of  some  organ  which  contains  blood,  he 
onght  to  communicate  the  fact  to  the  insurance  company, 
for  no  one  can  doubt  that  it  would  most  materially  assist 
them  in  deciding  whether  they  should  execute  the  policy ; 
and  good  faith  ought  to  be  kept  with  them.  So,  if  he  had 
had  spitting  of  blood  only  once,  but  that  once  was  the  re- 
sult of  the  disease  called  spitting  of  blood,  he  ought  to  state 
it,  and  his  not  doing  so  would  probably  avoid  the  policy. 
Again,  suppose  this  man  had  an  inflammation  of  the  lungs, 
which  had  been  cured  by  bleeding,  many  physicians  would 
perhaps  say,  that  it  was  an  inflammation  of  the  lungs  of  so 
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mitigated  a  nature  as  not  to  tend  to  shorten  life ;  still  that  1845: 
would  be  no  answer  to  the  case  of  the  defendants^  for  it  is 
dear  that  the  company  intended  that  the  fact  should  be 
mentioned.  As  to  the  word  ^*  cough^''  it  must  be  under- 
stood as  a  cough  proceeding  from  the  lungs^  or  no  one  could 
ever  insure  bis  life  at  all ;  and  indeed  it  is  so  expressed  in 
the  policy — ''cough  or  other  affection  of  the  lungs." 
Again,  it  is  obvious  that  the  insurance  company  meant  to 
guard  against  the  disease  of  dysentery.  Now,  a  man  may 
have  had  a  dysentery^  and  been  cured  of  it ;  still  the  office 
should  know  of  the  circumstance;  and,  indeed,  that  disorder 
may  have  been  mentioned  by  name,  as  being  one  of  a  na- 
tme  likely  to  return.  All  these  instances  shew  that  it  was 
not  intended  to  restrict  the  statement  of  the  assured  to  dis- 
orders having  a  tendency  to  shorten  life  at  the  moment  of 
executing  the  policy ;  what  the  company  demanded  was,  a 
security  against  the  existence  of  such  diseases  in  the  frame. 
There  must,  therefore,  be  a  new  trial. 

BoLFE,  B. — ^I  have  no  doubt  that,  if  a  man  had  spit  blood 
&om  his  lungs,  no  matter  in  how  small  a  quantity,  or  even 
had  spit  blood  from  an  ulcerated  sore  throat,  he  would  be 
bound  to  state  it.  The /ac/  should  be  made  known  to  the 
office,  in  order  that  their  medical  adviser  might  make 
inquiry  into  its  cause. 

Rule  absolute. 
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.     .,  no  M'InTYAE  V.  SOMEAS. 

jipril  28.        _ 

Where,  after  1N  this  case  issue  had  been  joined  on  the  8th  of  April, 

and  notice  of  1848,  and  notice  of  trial  given  for  the  sittings  after  Easter 

the*8i«in'*  *^'  Term,  when  the  cause  was  made  a  remanet,  by  consent,  to 

after  Easter  the  Sittings  after  Trinity  Term.     On  the  cause  coming  on 

Term,  thecaiue         _ 

was  made  a  to  be  tried,  on  the  28th  of  June,  the  plaintiff  withdrew  the 
coMOT^to^he  J'ccord.  A  rule  having  been  obtained  for  judgment  as  in 
sittings  after      case  of  a  nonsuit. 

Trinity  Term, 
when  the  plain- 

the  record^  ^^^  shewed  cause  (April  25). — This  is  analogous  to 
jSjW,  that  the    |.]^g  ^j^gg  ^hg^e  a  cause  has  been  once  taken  down  to  the 

defendant  was 

entitled  to  assizcs  by  the  plaintiff,  and  made  a  remanet  by  consent; 

move  for  jndf - 

ment  as  in  case  in  which  case  the  defendant  cannot  move  for  judgment  as 
o  anonsu .  ^^  ^^^  ^^  ^  nonsuit,  but  must  take  the  cause  down  by  pro- 
viso :  Denman  v.  Bull  (a).  In  Brotan  v.  Rudd  {b),  it  was  ex- 
pressly held,  on  the  authority  of  Mewbum  v.  Langley  (c), 
and  Denman  v.  Bully  that  in  such  a  case  the  defendant  is 
not  entitled  to  judgment  as  in  case  of  a  nonsuit;  and  the 
reason  given  in  Mewbum  v.  LangUy  is,  that  the  plaintiff 
has  complied  with  the  statute  by  carrying  the  record 
down  to  trial  once. 

BarstoWj  in  support  of  the  rule. — It  is  agreed  that, 
where  the  defendant  has  had  an  opportunity  of  trying  the 
cause,  he  cannot  afterwards  move  for  judgment  as  in  case 
of  a  nonsuit;  but  where  the  plaintiff  withdraws  the  record, 
it  is  his  own  default,  and  the  defendant  ought  not  to  be 
prejudiced  by  it.  In  Gadd  v.  Bennett  (d),  it  was  expressly 
held,  that  where  a  cause  was  set  down  for  the  sittings  in 
Term,  and  made  a  remanet  to  the  sittings  after  Term  by 
consent,  the  defendant  might  move  for  judgment  as  in 

(a)  1 1  Moore,  443 ;  3  Bing.  499.  (c)  3  T.  R.  1. 

(b)  1  Dowl.  P.  C.  371.  [d)  2  B.  &  Aid.  709. 
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caae  of  a  nonsuit,  if  the  plaintiff  afterwards  withdrew  the  1846. 
record.  In  that  case.  King  y.  Pippett  (a)  and  Mewbum 
V.  Langley,  having  been  cited,  the  Court  says,  "  In  those 
cases  the  cause  had  been  made  a  remanet  at  the  assises. 
At  the  sittings  in  London  and  Westminster,  the  cause 
being  made  a  remauet  does  not  prevent  the  defendant 
from  moving  for  judgment  as  in  case  of  a  nonsuif  It  is 
a  mere  delusion  for  a  party  to  say  he  has  carried  the  cause 
down  to  trial,  when  he  withdraws  the  record.  Burton  v. 
Harrison  (6)  is  another  authority  to  shew  that,  where  the 
plaintiff  withdraws  the  record  after  entering  it  for  trial, 
the  defendant  may  have  judgment  as  in  case  of  a  nonsuit. 
Iq  the  case  of  King  v.  Pipped,  which  was  the  authority 
on  which  Mewburn  v.  Langley  was  decided,  the  defendant 
had  had  an  opportunity  of  meeting  the  cause,  for  it  had 
been  tried,  and  the  plaintiff  was  nonsuited.  [Jlderson,  B. 
—The  Coart  thought  that  made  no  difference.  It  all 
tarns  upon  this,  whether  a  fresh  notice  of  trial  is  neces- 
sary or  not.  If  it  is,  then  it  is  to  be  treated  as  a  case 
at  the  assizes.] 

Cur.  adv.  vult. 

Aldebson,  B.,  now  said, — ^I  have  inquired  into  the  prac- 
tice, whether  a  notice  of  trial  is  necessary  where  a  cause 
has  been  made  a  remanet  at  the  sittings,  and  I  find  that^ 
in  such  case,  it  keeps  its  place  in  the  paper,  and  no  fresh 
notice  of  trial  is  necessary.  It  is  merely  a  postponement 
of  the  trial.  Then  I  think  we  must  be  governed  by  the 
case  of  Gadd  v.  Bennett,  and  consequently  that  the  plain- 
tiff most  give  a  peremptory  undertaking. 

Bnle  discharged  on  a  peremptory  undertaking, 
(a)  1  T.  R.  492.  (6)  1  East,  346. 
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1845. 

April  28.  Lanoston  V.  Wethebell. 

On  an  applies-  JLN  this  case  an  application  had  been  made  to  Rolfe^  B.^ 

to  hold  a  ^de-^  for  an  Order  to  hold  the  defendant  to  bail  nnder  1  &  2 

untoi  &  2^  Vict.  c.  1 10,  8. 3,  on  the  ground  that  he  was  about  to  leave 

Vict.  c.  11^  the  country.     The  learned  Judge  thought  the  affidavit  in 

tiff  may  nae  support  of  the  application  insufficient,  and  adjourned  the 

and  njMd  hearing  to  a  future  day,  when,  on  the  plaintiff  producing 

shortly  before     ^^  additional  affidavit,  the  learned  Judge  made  the  order. 

on  a  Bunuar  ap-  '  ^ 

pUottion  This  additional  affidavit  had  shortly  before  been  used  by  a 

against  the  ,  ,       , 

same  defendant  different  plaintiff  on  a  similar  application  against  the  same 
anotherplidn.  defendant  in  the  Court  of  Common  Pleas,  and  it  was  inti- 
ttff,inti^edin     ^1^^,  "  In  the  Common  Pleas— /i«;c»  v.  Wetherelir    An 

the  former  smt,  ' 

and  in  another  application  was  afterwards  made  to  the  learned  Judge  to 
rescind  his  own  order,  on  the  ground  that  affidavits  inti- 
tled  in  another  cause  and  another  court  ought  not  to  have 
been  received  by  him ;  but  his  Lordship  refused  the  appli- 
cation. A  rule  was  thereupon  obtained,  calling  upon  the 
plaintiff  to  shew  cause  why  the  order  of  BoJfe,  B.,  should 
not  be  rescinded,  on  the  ground  that  it  was  founded  upon 
the  affidavit  made  in  the  Court  of  Common  Pleas,  which 
was  not  properly  received. 

Horn  appeared  to  shew  cause  (April  25),  but  the  Court 
called  on 

Udall  to  support  the  rule. — ^The  affidavit,  being  intitled 
in  another  court,  and  made  in  a  cause  at  the  suit  of  a 
different  plaintiff,  was  inadmissible,  and  ought  not  to  have 
been  received  by  the  learned  Judge.  {Alderson,  B. — 
Holding  a  person  to  bail  is  a  purely  collateral  proceed- 
ing, not  a  step  in  the  cause.  Why  may  not  a  Judge  sa- 
tisfy himself  whether  a  party  is  going  abroad  or  not  on 
such  an  affidavit  ?  It  is  a  matter  on  which  perjury  can 
be  assigned.]     The  rule  of  H.  T.,  2  Will.  4,  r.  4,  pro- 


BASTE  R  TERM,  8  VICT.  103 

vides^  "  that  an  affidavit  sworn  before  a  judge  of  any  of        1845. 
the  Courts  of  King's  Bench,  Common  Pleas,  or  Exche-     lakobton 
qner,  shall  be  received  in  the  court  to  which  such  Judge  *• 

WSTHS&BLL. 

belongs,  though  not  intitled  of  that  court;  but  not  in  any 
other  court,  unless  intitled  of  the  court  in  which  it  is  to 
be  used.**  [Alderson,  B. — ^That  is  because  it  is  supposed 
to  be  in  a  cause  in  the  court  of  which  he  is  a  judge.] 
Here  the  affidavit  is  sworn  before  a  judge  of  the  Court  of 
Common  Pleas,  and  is  intitled  in  that  court.  Besides, 
the  facta  stated  in  the  affidavits  might  be  perfectly  true  at 
the  time  it  was  sworn,  though  not  so  at  the  time  the 
sffidavit  was  used  in  this  court. 

Alderson,  B.  {a) — The  true  test  as  to  the  admissibility 
of  this  affidavit  is,  to  see  whether  perjury  could  be  assigned 
upon  it.  Assuming  the  allegations  to  have  been  fidse  at 
the  time  the  affidavit  was  made,  there  i»  no  doubt  perjury 
could  be  assigned  upon  it;  and  for  that  purpose  it  would 
only  be  necessary  to  state  that  the  perjury  was  committed 
in  the  cause  in  the  Common  Pleas,  instead  of  in  the  cause 
in  this  court  As  to  the  objection,  that  the  facts  stated  in 
the  affidavit  might  not  be  true  at  the  time  it  was  used  in 
this  court,  the  same  objection  migh  the  raised  against  any 
sffidavit  which  is  used  a  month  after  it  was  sworn.  I  en- 
tertain no  doubt  that  the  affidavit  was  properly  received ; 
bat  I  will  consult  the  other  Judges. 

Cur.  adv.  vult. 

Alderson,  B.,  now  said,— I  have  consulted  the  other 
Judges  of  this  court,  and  they  are  unanimously  of  opinion 
that  the  affidavit  was  properly  received.  The  rule  wiU, 
therefore,  be  discharged  with  costs. 

Rule  discharged  with  costs. 
(a)  Sitting  alone. 
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In  trover,  the 
first  count  was 
for  twenty  tons 


AsHTON  V.  Archibald  Paul  Bretitt. 

J.  ROVER.     The  first  count  was  for  twenty  tons  weight 

of  bay ;  the  second  county  for  100  bushels  of  barley,  and 

weight  of  hay;    twenty  tons  weight  of  straw :  and  the  third  count  for  500 

the  second  "^  ** 

coant  for  100 
bushels  of  bar- 
ley, and  twenty 
tons  weight  of 
straw;  Uie 
third  for  500 
bushels  of  tur- 
nips.   The  de- 
fendant pleaded 
to  the  whole 
declaration, 
that,  before  and 
at  the  several 
times  when 
&c.,  W.  B. 
was  lawfully 
possessed  as  of 
his  own  pro- 


bushels  of  turnips. 

Third  plea  (to  the  whole  declaration)^  that^  before  and 
at  the  said  time  when  &c.,  one  William  Brevitt  was  law- 
fully possessed^  as  of  his  own  property^  of  and  in  three 
equal  undivided  fourth  parts  or  shares,  the  whole  into 
four  equal  parts  or  shares  to  be  divided,  of  and  in  the 
several  goods  and  chattels  in  the  declaration  mentioned; 
that,  before  any  of  the  said  times  when  &c.,  to  wit,  on  fee., 
the  said  William  Brevitt,  then  being  possessed  thereof  in 
manner  aforesaid,  delivered  the  said  goods  and  chattels  to 
one  Richard  Roe,  to  be  by  him  kept  to  and  for  the  use  of 
equal  undivided  him  the  said  William  Brevitt ;  and  the  said  Richard  Roe, 
i^'^n^he*  ^  before  any  of  the  said  times  when  &c.,  to  wit,  on  &c.,  de- 
goods  jn  the  de-  livered  the  said  goods  and  chattels  to  the  plaintiff:  where- 

claration  men-  °  ^ 

tioned ;  that,  upou  the  defendant,  at  the  said  several  times  when  &;c.,  as 

the  times^when  the  servant  of  the  said  William  Brevitt,  and  by  his  com- 

bdnero  ^sses-  ^^^^f  seized  and  took  the  said  goods  and  chattels  out  of 

sed  thereof,  de-  the  possession  of  the  plaintiff,  and  carried  away  the  same, 

livered  them  to  mt  m^  ^  w 

Richard  Roe, 

to  be  by  him  kept  for  the  said  W.  B. ;  and  that  the  said  Richard  Roe,  before  any  of  the  said 
times  when  &c.,  delivered  them  to  the  plaintiff:  whereupon  the  defendant,  as  the  servant  of 
W.  B.,  took  them  out  of  the  possession  of  the  plaintiff,  &c.,  quse  sunt  eadem. 

Replication  to  the  plea,  so  far  as  the  same  relates  to  divers,  to  wit,  seven  tons  weight  of  the 
hay,  and  divers,  to  wit,  thirty  bushels  of  the  barley  and  seven  tons  weight  of  the  straw,  and 
divers,  to  wit,  200  bushels  of  the  turnips,  portions  of  the  goods  and  chattels  in  the  declaration 
mentioned,  admitting  that  the  defendant,  as  the  servant  of  W.  B.,  converted  and  disposed  of  the 
said  last-mentioned  goods  and  chattels  as  in  the  plea  alleged,  that  W.  B.  was  not  possessed  of 
the  said  undivided  ftmrth  parts  as  In  the  plea  mentioned ;  and,  as  to  the  plea,  so  far  as  it  reUtes 
to  divers,  to  wit,  seven  tons  weight  of  the  hay,  and  divers,  to  wit,  thirty  bushels  of  the  barley 
and  seven  tons  weight  of  the  straw,  and  divers,  to  wit,  200  bushels  of  the  turnips,  other  por- 
tions of  the  goods  and  chattels  in  the  declaration  mentioned  ;  that,  admitting  that  W.  B.  was 
lawfully  possessed  of  and  in  three  undivided  fourth  parts  &c.,  of  and  in  the  several  goods  and 
chattels  Uut  qforeeaid,  yet  that  the  defendant  of  his  own  wrong  &c.,  converted  and  disposed  of 
the  eaid  laet^mentioned  gooie  and  chatteU,  &c.  i—Hetd^  on  special  demurrer  to  the  replica, 
tion,  that  it  was  bad  for  ambiguity,  it  being  uncertain  whether  the  '<  Uut-mentioned  goods  and 
chattds^'  referred  to  the  whole  of  the  goods  mentioned  in  the  declaration,  or  to  the  goods 
mentioned  in  the  commencement  of  the  replication. 

Held,  also,  that  the  plea  was  a  good  answer  to  the  declaration. 
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as  the  defendant  lawfully  might,  for  the  causes  in  this  plea         1846, 
aforesaid,  qnse  sunt  eadem  &c. — Verification. 

Beplication  to  the  third  plea,  so  far  as  the  same  relates 
to  divers,  to  wit,  seven  tons  weight  of  the  hay,  and  divers, 
to  wit^  thirty  bushels  of  the  barley  and  seven  tons  weight 
of  the  straw,  and  divers,  to  wit,  200  bushels  of  the  tur- 
nips, portions  of  the  goods  and  chcUtels  in  the  declaration 
mentioned,  admitting  that  the  said  defendant,  as  the  ser- 
vant of  the  said  William  Brevitt,  and  by  his  command, 
converted  and  disposed  of  the  said  last-mentioned  goods  and 
chattels  in  manner  and  form  as  in  the  said  third  plea  is 
alleged,  yet  that  the  said  William  Brevitt  was  not  law- 
fully possessed,  as  of  his  own  property,  of  and  in  three  equal 
undivided  fourth  parts  or  shares,  the  whole  into  four  equal 
parts  or  shares  to  be  divided,  of  and  in  the  said  last-men- 
tioned goods  and  chattels,  modo  et  form& ;  and  as  to  the 
third  plea  of  the  defendant,  so  far  as  it  relates  to  divers,  to 
wit,  seven  tons  weight  of  the  hay,  and  divers,  to  wit,  thirty 
bushels  of  the  barley  and  seven  tons  weight  of  the  straw, 
and  divers^  to  wit,  200  bushels  of  the  turnips,  other 
portions  of  the  goods  and  chattels  in  the  declaration  menr 
tionedf  that,  admitting  that  the  said  William  Brevitt  was 
lawfully  possessed,  as  of  his  own  property,  of  and  in  three 
equal  undivided  fourth  parts  or  shares,  the  whole  into  four 
equal  parts  or  shares  to  be  divided^  of  and  in  the  several 
goods  and  chattels  last  qforesaidy  yet  that  the  defendant, 
of  his  own  wrong,  and  without  the  defendant's  being  ser- 
vant of  the  said  William  Brevitt,  and  by  his  command, 
as  in  the  said  third  plea  mentioned,  converted  and  dis- 
posed of  the  said  last-mentioned  goods  and  chattels,  modo  et 
formA. 

Special  demurrers,  assigning  for  causes,  that  the  repli- 
cations are  addressed  and  pleaded  only  to  a  part  of  the 
goods  and  chattels  in  the  declaration  mentioned,  but  that 
the  issues  tendered  by  them  are  not  confined,  as  they 
ooght  to  have  been,  to  the  said  part  of  the  said  goods  and 
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1845.  chattels  :  that  the  traverses  therein  contained  are  too 
largCj  and  improperly  put  the  defendant  to  prove  title  and 
property,  not  only  to  the  parts  of  the  goods  and  chattels  to 
which  the  replications  are  pleaded,  but  also  to  the  residue 
of  the  goods  and  chattels  in  the  declaration  mentioned : 
that  the  said  replications,  and  the  traverses  therein  con- 
tained, are  ambiguous  and  uncertain,  in  this,  that  it  is  at 
best  doubtful  whether  the  words  "  the  said  last-mentioned 
goods  and  chattels "  include  all  or  only  portions  of  the 
goods  and  chattels  in  the  declaration  mentioned. 
Joinders  in  demurrer. 

UfUhank,  in  support  of  the  demurrer. — ^These  replica- 
tions are  clearly  bad  for  ambiguity.  The  words  "  last- 
mentioned  goods  and  chattels  "  refer,  in  both  of  them,  to 
the  previous  words,  '^  the  goods  and  chattels  in  the  declar- 
ation mentioned ;"  and  so,  although  the  replications  pro- 
fess to  answer  the  justification  contained  in  the  plea,  as  to 
apart  only  of  the  goods,  they  nevertheless  raise  issues 
under  which  the  defendant  must  shew  his  title  to  the  whole. 
A  similar  ambiguity  was  held  fatal  on  special  demurrer,  in 
Brancker  v.  Molyneux  (a) .  [Parke ^  B. — ^The  question  is,  whe- 
ther your  plea  is  good.]  Movant  v.  Sign  {b)  is  an  express 
authority  in  favour  of  this  plea,  which,  while  it  admits  an 
actual  conversion,  justifies  it  by  the  command  of  one  of 
the  joint-tenants  of  the  goods.  The  defendant  acts  under 
the  authority  of  a  person  who  has  an  interest  in  the  goods, 
as  against  a  person  who  has  a  hsxe  possession.  [Parke,  B. 
— ^They  will  say  you  should  name  the  other  joint-tenant.] 
There  can  be  no  reason  for  that;  it  is  wholly  immaterial 
who  he  is.  [Parke,  B. — You  give  the  plaintiff  a  colour  of 
title,  but  say  that  he  cannot  sue  in  trover  a  party  who  is 
equally  entitled  with  himself  to  take  and  use  the  goods.] 
The  Court  then  called  upon 

(a)  1  Man.  &  G.  710 ;  1  Scott,  N.  R.  553.  (b)  2  M.  &  W.  95. 
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Ihgh  Hill,  contrii. — ^It  must  be  admitted,  that,  if  the        1845 
words  ''last-mentioned  goods  and  chattels/'  in  the  replica- 
tions, are  to  be  taken  to  refer  to  all  the  goods  in  the  de- 
claration mentioned,  as  being  the  last  antecedent,  there  is 
an  ambiguity.     But  the  words  are  not  strictly  to  be  ap- 
plied to  the  last  grammatical  antecedent.  All  the  pleadings 
are  to  be  read  as  one  continued  line,  and  being  so  read, 
there  is  no  real  ambiguity.     These  words  mean  the  lastly 
described  goods.     Certainty  to  a  common  intent  is  all  that 
is  necessary  in  a  plea.    In  Spyer  y.  TTtelwell  (a),  a  declara- 
tion on  a  bill  of  exchange  stated,  that  one  P.  N.  made  his 
bill  of  exchange,  and  directed  it  to  the  defendant,  and 
thereby  required  the  defendant  to  pay  to  Ms  order,    &c. ; 
and  then  alleged  that  the  defendant  accepted  the  bill,  and 
that  P.  N.  indorsed  it  to  the  plaintiff.    There  it  was  ob- 
jected that  "  his  order,''  being  referred  to  the  last  antece- 
dent, meant  the  defendant's  order ;  but  Parke,  B.,  said — 
"  I  admit  it  occurs  immediately  after  the  mention  of  the 
defendant,  and  prim&  facie  it  would  refer  to  its  immediate 
antecedent ;  but  we  may  call  in  aid  a  little  common  sense, 
and  if  we  do,  we  shall  see  that  it  cannot  refer  to  him,  but 
must  refer  to  the  drawer."    Applying  the  same  principle 
(^interpretation  in  the  present  case,  and  reading  the  repli- 
cation with  a  parenthesis,  it  becomes  perfectly  intelligible* 
Again,  in  Sex  y.  fFright  {b),  where  an  indictment  for  an 
encroachment  on  a  highway  charged,  that  the  defendant, 
at  the  township  of  W.,  on  a  highway  there,  leading  from  a 
highway  leading  from  the  yiUage  of  W.  towards  C,  to 
another  highway  leading  from  the  yiilage  of  W.  towards  L., 
by  a  wall  there,  extending  into  the  said  highway,  by  him 
erected,  had  encroached  &c.,  it  was  held  that  the  indict- 
ment was  suflSciently  certain,  for  that  the  words  ''  there  " 
ind  ''the  said  "  could  be  referred  only  to  the  highway  first 
fflentioned.     IRolfe,  B. — ^In  the  cases  you  cite,  the  plead- 

(a)  2  C.  M.  &  R.  692.  (b)  1  Ad.  &  E.  434;  3  Nev.  &  M.  892. 
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1845.  ing  would  have  been  insensible  upon  any  other  construc- 
tion ;  but  that  is  not  so  here ;  the  words  may  well  be  re- 
ferred to  the  whole  of  the  goods,  as  the  last  antecedent ; 
and  that  would  be  a  much  better  issue  for  you.] 

Secondly,  the  plea  is  bad.  It  does  not  justify  a  con- 
version of  any  kind.  The  case  is  similar  to  that  of  Aa^ 
cue  V.  Sanderson  {a).  There,  in  trover  against  the  sheriff 
for  sheep,  the  defendant  justified  the  taking  under  a  fi. 
fa.,  absque  hoc  that  he  converted  them  aliter  aut  alio 
modo ;  and  the  Court  held  the  plea  bad,  on  the  ground 
that  it  did  not  justify  any  conversion.  \Park€j  B. — You 
are  too  late  to  take  the  objection  that  the  plea  amounts  to 
the  general  issue;  it  stands  now  on  general  demurrer.] 
The  defendant  does  not  shew  anything  which  justifies  the 
conversion  he  admits.  \Bo\fe^  B. — Must  it  not,  after  ver- 
dict or  on  general  demurrer,  be  taken  to  mean  such  a 
taking  as  amounts  to  a  conversion?]  Assuming  that  the 
plea  sufficiently  confesses  a  conversion,  it  affords  no  justi- 
fication for  it;  for  it  admits  any  conversion  which  may  be 
given  in  evidence  under  the  declaration,  but  justifies  a 
conversion  by  seizure  only ;  and  the  quae  sunt  eadem  is 
mere  form,  and  does  not  cure  the  objection. 

Unihank,  in  reply. — Acraman  v.  Cooper  {b)y  which  may 
be  referred  to  as  an  authority  against  this  plea,  is  dis- 
tinguishable, because  there  there  was  no  admission  at 
all  of  the  conversion  complained  of,  but  a  sort  of  denial 
of  a  conversion,  by  a  special  statement  that  the  conver- 
sion complained  of  was  a  demand  and  refusal,  which  is  no 
more  than  evidence  of  a  conversion.  But  Morani  v.  Sign 
is  a  direct  authority  in  favour  of  this  plea.  Evidence  of 
the  seizing  and  taking  alleged  therein  would  clearly  have 
been  evidence  of  an  actual  conversion,  under  not  guilty. 
It  does  not  appear  (for  this  purpose)  that  the  transaction 

(a)  Cro.  Eliz.  433.  (b)  10  M.  &  W.  565. 
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was  between  two  tenants  in  common :  the  colour  is  to  the        1845. 
contraiy.     [Parke^  B. — Undoubtedly^  Morant  v.  Sign  is 
exactly  like  this  case;  and  according  to  that  decision^  the 
plea  is  a  good  answer  prim&  facie.] 

Pollock^  C.  B. — It  seems  to  me  that  the  plea  is  good 
and  the  replication  bad.  There  is  little  or  no  doubt  what 
the  pleader  meant;  but,  when  looked  at  with  the  technical 
nicety  which  is  requisite  on  special  demurrer,  no  doubt 
there  is  an  ambiguity.  The  words  may  mean  to  refer  to 
all  the  goods  mentioned  in  the  declaration ;  and,  as  this 
ambiguity  is  pointed  out  as  cause  of  demurrer,  we  must 
hold  the  replication  to  be  insufficient. 

Parks,  B. — I  am  of  the  same  opinion.  I  have  no  doubt 
what  the  pleader  meant,  but  he  has  so  expressed  his  mean- 
ing as  to  lead  to  an  ambiguity,  and  that  is  pointed  out  by 
the  special  demurrer.  The  replication,  being  read  as  Mr. 
VfUhank  reads  it,  is  perfectly  intelligible.  The  replications 
are,  therefore,  bad  for  this  ambiguity.  With  respect  to  the 
plea,  it  is  a  good  answer,  on  the  authority  of  Morant  v. 
S^  which  is  precisely  the  same  case.  It  does  not  appear 
that  it  is  a  case  of  tenancy  in  common  between  the  plain- 
tiff and  the  defendant,  but  merely  that  colour  is  given  to 
the  plaintiff. 

Aldsbson,  B. — I  am  of  the  same  opinion.  The  plea  is 
good,  on  the  authority  of  Morant  v.  Sign.  As  to  the  repli- 
cation, I  think  it  is  bad,  for  the  reason  alleged  as  cause  of 
demurrer;  and  I  have  no  doubt,  if  this  objection  had  been 
passed  over,  that  the  contest  at  the  trial  would  have  been 
whether  the  plaintiff  was  not  entitled  to  have  the  larger 
issue  proved. 

KoLPE,  B.,  concurred. 

Judgment  for  the  defendant. 
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May  6. 

Assompsit  for 
the  wrongful 
diamisMl  of  a 
domestic  ser- 
Tant,  without  a 
month'i  notice 
or  pajment  ofa 
month's  wages. 
Plea,  that  the 
plaintiif  re- 
quested the  de- 


sent  herself 
from  his  ser- 
yice  during  the 
night,  that  he 
refused  such 
leave,  and  for- 
bade her  from 
so  absenting 
herself,  and 
that  sgainst  his 
will  she  never- 


Turner  v.  Mason. 

Assumpsit.  The  declaration  stated,  that,  in  con- 
sideration that  the  plaintiff,  at  the  request  of  the  defend- 
ant, would  become  the  servant  of  the  defendant,  to  wit,  in 
the  capacity  of  housemaid,  for  certain  wages,  to  wit,  the 
wages  of  £7  for  the  year,  the  defendant  promised  the 
plaintiff  to  employ  her  in  that  capacity,  and  for  the  wages 
.-   .   ^  ^    .      aforesaid,  and  to  continue  her  in  such  situation  nntil  the 

fendant  to  give  ^  ' 

bcr^leave  to  ab-  expiration  of  a  month  after  notice  or  warning  given  by  the 
plaintiff  or  defendant,  or  either  of  them,  to  put  an  end  to 
such  service ;  and  that,  in  case  the  defendant  should  put 
an  end  to  such  service  without  such  notice  or  warning,  he 
should  pay  to  the  plaintiff  the  said  wages  for  a  month.  It 
then  alleged  that  the  plaintiff  became  the  servant  of  the 
defendant  upon  the  terms  aforesaid,  and  that,  although 

theless  absented  she  was  ready  and  willing  to  continue  in  such  service,  yet 

herself  for  the  #  w 

night,  and  un-  the  defendant  discharged  her  without  such  notice  or  warn- 
ing day,^ where-  ^^g  ^^  aforesaid.  Plea,  that  before  the  defendant  discharged 

upon  he  dis- 
chaiged  her. 
Replication, 
that  when  the 
plaintiff  re- 
quested the  de- 
fendant to  give 
her  leave  to 
absent  herself 
from  his  ser- 
vioe,  her  mo- 
ther had  been 
seized  with 
sudden  and 
violent  sick- 
ness, and  was 
in  imminent 

danger  of  death,  and  believing  herself  likely  to  die,  requested  the  plaintiff  to  visit  her  to  see  her  be- 
fore her  death,  whereupon  the  plaintiff  requested  the  defendant  to  give  her  leave  to  absent  herself 
for  that  purpose,  she  not  being  likely  thereby  to  cause  any  injury  or  hindrance  to  his  domestic 
affairs,  and  not  intending  to  be  thereby  guilty  of  any  improper  omission  or  unreasonable  delay 
of  her  duties ;  and  because  the  defendant  wrongfully  and  unjustly  forbade  her  from  so  absent- 
ing herself  for  the  purpose  of  visiting  her  mother,  &c.,  she  left  his  house  and  service,  and  ab- 
sented herself  for  that  purpose  for  the  time  mentioned  in  the  plea,  the  same  being  a  reason- 
able time  in  that  behalf,  ana  she  not  causing  thereby  any  hindrance  to  his  domestic  affairs,  nor 
being  thereby  guilty  of  any  improper  omission  or  unreasonable  delay  of  her  duties,  as  she  law- 
fully might,  &c. : — Heid^  on  demurrer,  that  the  plea  was  good,  as  shewing  a  dismissal  for  dis- 
obedience to  a  lawftd  order  of  the  master,  and  that  the  replication  was  bad,  as  shewing  no 
sufficient  excuse  for  such  disobedience. 


the  plaintiff,  as  in  the  declaration  mentioned,  to  wit,  on 
&c.,  the  plaintiff  requested  the  defendant  to  give  her  leave 
to  absent  herself  from  his  dwelling-house,  and  from  his 
said  service  and  employ,  during  the  then  ensuing  night, 
and  until  the  following  day,  and  thereupon  the  defendant 
then  refused  the  said  plaintiff  such  leave  as  aforesaid,  and 
forbade  her  from  absenting  herself  from  the  said  dwelling- 
house,  or  from  his  said  service  or  employ ;  and  the  said 
plaintiff  then,  without  the  leave  and  license  and  against 
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the  will  of  the  defendant,  and  disregarding  her  having  1845. 
been  so  forbidden  as  aforesaid^  left  the  said  defendant's 
dwelling-house^  and  his  said  service  and  employ,  and 
absented  herself  therefrom,  from  the  day  and  year  last 
aforesaid,  during  the  following  night,  and  until  the  follow- 
ing day,  and  therefore  the  defendant  did  then  discharge 
the  plainti£f  from  his  said  service  and  employ.  Veri- 
fication. 

Replication,  that  just  before  the  said  time  when  the 
plaintiff  so  requested  the  defendant  to  give  her  leave  to 
absent  herself  from  his  said  dwelling-house,  and  from  his 
said  service  and  employ,  to  wit,  on  &c.,  one  Hannah  Tur- 
ner, the  mother  of  the  plaintiff,  had  been  seized  with  sud- 
den and  violent  sickness,  and  was  then  in  imminent  peril 
of  death,  and  by  reason  thereof  the  said  H.  Turner  be- 
lieved herself  likely  to  die,  and  being  anxious  to  see  the 
plaintiff  before  her  death,  had  then  requested  the  plaintiff 
to  visit  her,  whereupon  the  plaintiff,  at  the  said  time 
when  &c.,  requested  the  defendant  to  give  her  leave  to 
absent  herself  from  his  said  dwelling-house,  and  from  his 
said  service  and  employ,  during  the  then  ensuing  night 
and  until  the  following  day,  (the  same  being  a  reasonable 
time  in  that  behalf),  for  the  purpose  of  enabling  the  said 
plaintiff  to  visit  her  said  mother  in  her  said  sickness,  and 
to  see  her  before  her  death ;  she  the  plaintiff  not  being 
thereby  likely  to  cause  any  injury  or  hindrance  to  the 
said  defendant  in  his  domestic  affairs  and  business,  and 
not  intending  to  be  thereby  guilty  of  any  improper  omis- 
noD,  or  of  any  unreasonable  delay  of  her  duties  as  such 
servant;  and  because  the  defendant  then  wrongfully  and 
unjustly  forbade  her  from  so  absenting  herself  from  bis 
said  dwelling-house,  and  from  his  said  service  and  em- 
ploy, she  the  plaintiff,  for  the  purpose  of  visiting  her  said 
mother  in  her  said  sickness,  and  seeing  her  before  her 
death,  at  the  said  time  when,  Ssc.,  left  the  defendant's 
Bsid  dwelling-house,  and  his  said  service  and  employ,  and 
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1845.  absented  herself  therefrom  from  the  day  and  year^  and  for 
the  time  in  the  said  plea  mentioned,  (the  same  being  a 
reasonable  time  in  that  behalf),  and  for  no  other  or  longer 
period,  or  for  no  other  or  different  purpose,  she  the  said 
plaintiff  not  thereby  causing  any  injury  or  hindrance  to 
the  defendant  in  his  said  domestic  affairs  or  business,  nor 
being  thereby  guilty  of  any  improper  omission  or  un- 
reasonable delay  of  her  duties  as  such  servant  of  the  said 
defendant  as  aforesaid,  as  she  lawfully  might  for  the  cause 
aforesaid .    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  replica- 
tion was  a  departure  &om  the  declaration,  which  alleges 
that  the  plaintiff  was  ready  and  willing  to  continue  in  the 
service  of  the  defendant  until  a  month  after  notice  or 
warning;  and  that  the  replication  admits  a  breach  of  con- 
tract, which  justified  the  defendant  in  discharging  the 
plaintiff.     Joinder  in  demurrer. 

Gray,  in  support  of  the  demurrer,  was  stopped  by  the 
Court,  who  called  upon 

Badeley^  contra. — ^The  plea  is  bad  in  substance.  The 
defendant  thereby  claims,  under  all  circumstances,  and 
without  any  limitation,  to  retain  the  plaintiff  in  his  ser- 
vice, and  not  to  permit  her  absence  during  the  term  of  it. 
There  is  no  allegation  that  he  had  any  need  of  her  ser- 
vices, or  that  her  request  to  absent  herself  was  unreason- 
able in  itself,  or  for  an  unreasonable  time  or  purpose.  It 
is  setting  up  a  claim  to  slavery,  instead  of  service.  The 
contract  of  hiring  and  service  must  be  construed,  like  all 
other  contracts,  reasonably.  Suppose  the  plaintiff  her- 
self had  been  in  peril  of  death,  and  had  requested  a  day's 
absence  for  medical  advice,  would  the  defendant  have  been 
entitled  to  refuse  that?  Again,  is  she  to  forego  in  his 
service  all  moral  claims  and  obligations?  He  does  not 
allege  that  her  excuse  was  false,  or  that  her  absence  was 
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incoQTenieQt  [Parke,  B. — This  is  wilfiil  disobedience  of  1845, 
orders.]  There  may  be  a  good  reason  for  that.  [Pol- 
lock, B. — ^Then  it  should  come  by  way  of  replication.]  But 
the  master  must  shew  it  to  be  a  wilful  disobedience  of 
lawfid  orders.  [Alderson,  B.— Surely  it  is  a  lawful  order 
not  to  stay  out  all  night.]  Ftllieul  v.  Armstrong  (a)  is. an 
authority  for  the  plaintiff.  [Pollock,  C.  B.— That  was  not 
the  case  of  a  domestic  servant.]  In  Jacquet  y.  Botver  {b), 
a  plea,  to  an  action  for  wrongfully  discharging  the  plain- 
tiff and  his  wife  from  the  defendant's  service,  that  the 
wife  obstinately  refused  to  work  for  the  defendant,  where- 
fore he  discharged  them,  was  held  bad  on  general  de- 
manrer.  [Alderson,  B. — Tbat  case  only  shews  that  obsip- 
mUebf  does  not  necessarily  mean  unlawfully.  Parke,  B. — 
The  obligation  of  a  domestic  servant  is  to  obey  all  lawful 
commands.  This  plea  sets  out  that  which  prima  facie  is  a 
lawful  command,  which  you  must  answer  by  the  replica- 
tion. Now  here  the'replication  alleges  the  extreme  illness 
of  the  plaintiff's  mother,  but  does  not  say  the  plaintiff 
gave  the  defendant  notice  of  that  fact ;  it  only  says  that 
was  the  ground  on.whjch  she  applied  for  his  permission, 
but  not  that  she  communicated  it.  Alderson,  B. — If  the 
mother  be  yerj  poor,  is  the  daughter  to  absent  herself 
from  her  service  to  work  for  her,  to  prevent  her  starving? 
Pollock,  C.  B. — Or,  if  she  has  a  right  to  go  to  the  death- 
bed of  her  mother  or  father,  why  not  of  any  other  near 
friend?]  The  jreplication  alleges  expressly  that  the  de- 
fendant had  no  need  of  her  services.  [Parke,  B. — The 
master  is  to  be  the  judge  of  the  circumstances  under 
which  the  servant's  services  are  required,  subject  to  this, 
that  he  is  to  give  only  If^wful  commands.]  Badeley  cited 
also  Lemon  v.  Bu»h{p),  and  CaUo  v.  Brouncker(iy 

Pollock,  C.  B. — ^I  am  of  opinion  that  this  plea  is  per- 

(«)  7  Ad.  &  E.  557.  (c)  Lane,  65, 

[h)  7  Dowl.  P.  C.  331,  {d)  4  C.  &  P.  518. 
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1845.  fectlj  good.  It  discloses  an  order^  in  itself  perfectly  law- 
ful^ by  the  master  of  a  servant,  that  she  shall  not  leave  his 
house  for  the  night;  and  alleges,  that,  notwithstanding 
that  order,  she  did  leave  his  house  and  his  service,  and 
staid  out  all  night.  She  had  no  right,  against  his  will, 
to  leave  his  service  at  all.  The  plea  is  therefore  a  good 
plea.  Then  the  replication  states,  that  the  mother  of  the 
plaintiff  was  ill,  and  in  peril  of  death,  and  that,  believing 
herself  likely  to  die,  and  being  anxious  to  see  the  plaintiff 
before  her  death,  she  had  requested  the  plaintiff  to  visit 
her,  whereupon  the  plaintiff  requested  the  defendant  to 
give  her  leave  to  absent  herself  for  that  purpose ;  and  be- 
cause he  wrongfully  refused  it,  she  did  absent  herself  for 
that  purpose,  for  the  time  mentioned  in  the  plea.  It  does 
not  state  that  she  gave  the  defendant  any  notice  of  the 
purpose  for  which  she  desired  to  absent  herself,  or  that  her 
doing  so  was  of  advantage  or  use  to  her  mother,  but  merely 
that  it  was  to  visit  her  that  she  might  see  her  before  her 
death.  It  is  very  questionable  whether  any  service  to  be 
rendered  to  any  other  person  than  the  master  would  suf- 
fice as  an  excuse :  she  might  go,  but  it  would  be  at  the 
peril  of  being  told  that  she  could  not  return.  The  plea 
being  therefore  good,  and  the  replication  bad  in  form,  our 
judgment  must  be  for  the  defendant 

Parke,  B. — I  am  of  the  same  opinion.  The  contract 
between  the  master  and  a  domestic  servant  is  a  contract  to 
serve  for  a  year,  the  service  to  be  determined  by  a  month's 
warning,  or  by  payment  of  a  month's  wages ;  subject  to 
the  implied  condition,  that  the  servant  will  obey  all  lawful 
orders  of  the  master.  It  was  laid  down  by  Lord  EUenbo- 
rough  in  S^ain  v.  Amoti  (a),  and  by  me  in  CaUo  v. 
Brouncher,  and  confirmed  by  the  Court  of  Queen's  fiench 
in  Amor  v.  Fearon  {b),  that  the  wilful  disobedience  of  any 

(a)  2  Stark.  265.  (b)  9  Ad.  &  E.  548  ;  1  P.  &  D.  398. 


EA8TEB  TERM^   8  YICT.  117 

lawful  order  of  the  master  is  a  good  cause  of  discharge.  1845. 
Here  the  plea  discloses  a  perfectly  lawful  order^  namely^ 
that  the  defendant  should  not  absent  herself  from  the  ser- 
vice during  a  nighty  and  the  plaintifif^s  disobedience  thereto. 
Then  the  question  is^  whether  the  replication  discloses 
snfiSdent  ground  of  excuse  for  such  disobedience.  Prim& 
facie^  the  master  is  to  regulate  the  times  when  his  servant 
is  to  go  out  from  and  return  to  his  house.  Even  if  the 
repUcation  shewed  that  he  had  notice  of  the  cause  of  her 
request  to  absent  herself^  I  do  not  think  it  would  be  suffi- 
cient to  justify  her  in  disobedience  to  his  order;  there 
is  not  any  imperative  obligation  on  a  daughter  to  visit 
her  mother  under  such  circumstances,  although  it  may 
be  unkind  and  uncharitable  not  to  permit  her.  But  the 
leplicatioQ  states  nothing  to  shew  that  the  defendant  had 
any  notice  or  knowledge  of  the  mother's  illness.  It  is 
therefore  clearly  badj  and  our  judgment  must  be  for  the 
defendant. 

Albebson,  B. — ^I  am  of  the  same  opinion.  The  plea  is 
a  good  answer  to  the  action,  because  it  shews  the  discharge 
of  the  plaintiff  to  hare  been  for  wilful  disobedience  of  the 
defendant's  order  to  stay  in  his  house  all  night.  Then, 
is  the  replication  a  good  answer  to  the  plea?  It  is  infor- 
maly  because  it  does  not  shew  that  the  mother  was  likely 
to  die  that  night,  or  that  it  was  necessary  to  go  that  night 
to  see  her,  or  to  stay  all  night.  But  if  this  were  otherwise, 
these  circumstances  would  amount  only  to  a  mere  moral 
duty,  and  do  not  shew  any  legal  right.  We  are  to  decide 
acoording  to  the  legal  obligations  of  parties.  Where  is  a 
decision  founded  upon  mere  moral  obligation  to  stop? 
What  degree  of  sickness,  what  nearness  of  relationship,  is 
to  be  sttfBdent  ?  It  is  the  safest  way,  therefore,  to  adhere 
to  the  legal  obligations  arising  out  of  the  contract  between 
the  parties.    There  may,  undoubtedly,  be  cases  justifying 
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1845.  a  wilful  disobedience  of  such  an  order;  as  where  the  ser- 
vant apprehends  danger  to  her  life,  or  violence  to  her  per- 
son, from  the  master;  or  where,  from  an  infectious  disorder 
raging  in  the  house,  she  must  go  out  for  the  preservation 
of  her  life.  But  the  general  rule  is  obedience,  and  wilful 
disobedience  is  a  sufficient  ground  of  dismissal. 

RoLFE,  B. — In  truth,  the  cases  suggested  by  my  brother 
Alderson  are  cases  in  which  there  is  not  legally  any  dis- 
obedience, because  they  are  cases  not  of  lawftil  orders.  It 
is  an  unlawful  order  to  direct  a  servant  to  continue  where 
she  is  in  danger  of  violence  to  her  person,  or  of  infectious 
disease. 

Judgment  for  the  defendant. 


3^^y  5^  Mason  v.  Nicholls. 

Sinoe  fhe  7  &  8  AtHEBTON  movcd  for  a  rule  to  discharge  the  defend- 
defeni'nt  may  ^^^  ^^^  ^^  custody;  rcljdng  ou  the  provisions  of  the  7  & 
be  taken  in  eze-  3  Vict.  c.  96,  s.  57,  against  charging  defendants  in  execu- 

ciition,inanac-  .  o     o 

tiononthejudg.  tion  on  judgments  in  actions  wherein  the  debt  recovered 
ed,  though  the  is  under  twenty  pounds.  It  appeared  on  affidavit,  that, 
fn^hrformer^  ^^  ^  former  action,  the  plaintiff  had  recovered  against 
suit  was  under    the  defendant  a  debt    of  £10,   with  £30  taxed    costs 

j^O,  and  the 

•econd  action  is  in  that  suit.  On  this  judgment  debt  of  £40,  the  present 
a^cM-.*  ^*  ^  action  had  been  brought  unnecessarily,  as  the  judgment 
was  not  a  year  old  at  the  time  of  the  commencement  of 
this  action ;  and  with  the  sole  object  (as  sworn  on  belief) 
of  taking  the  defendant  in  execution.  Judgment  having 
been  obtained  by  the  plaintiff  in  the  action  on  the  judg- 
ment, but  no  costs  of  such  second  action  being  ordered  by 


EASTER   TEEM,  8  TICT.  1 19 

the  Court  or  a  Judge,  the  defendant  had  been  taken  in        1845. 
execution  in  that  suit  for  the  £40,  the  debt  recovered        masok' 
thereby 


V. 

NIOROX.X.S. 


Aiherton  contended  that  the  object  of  the  second  action 
was  to  evade  the  provisions  of  the  above  act,  and,  by 
adopting  a  circuitous  course,  to  take  the  debtor  in  execu- 
tion for  a  debt  under  £20,  which  the  Court  ought  not  to 
allow.  It  was  an  abuse  of  the  process  and  practice  of  the 
Court  to  employ  them  for  such  purposes  of  evasion.  [Rolfe, 
B. — We  have  refused  to  interfere  on  many  similar  applica- 
tions of  this  nature.] 

Pee  Cueiam. — The  creditor  clearly  had  a  right,  not- 
withstanding the  act,  to  bring  an  action  on  the  judgment 
in  the  former  action ;  taking  his  risk  of  losing  his  costs  of 
the  second  action,  which  the  Court  were  not  in  the  prac- 
tice of  giving  (a). 

Rule  refused  (i). 


(a)  The  43  Geo.  3,  c.  46,  a.  4,  be  brought,  or  a  judge   thereof, 

pTorides,  that,  in  actions  on  judp-  shall  otherwise  order. 

menU  recovered,  the  plaintiff  shall  (6)    See    also    the  concluding 

not  recover,  or  be  entitled  to,  any  observation  of  Parke,  B.,  in  Hop- 

eosts  of  suit,  unless  the  Court  in  lam  v.  Freeman,  13  M.  &  W,  373, 
vbich  action  on  the  judgment  shall 
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1845, 

j^    -  HoDGiNs  V.  Hancock,  Executor,  &c. 

Whereadeclar-  xJeBT  against  the  defendant,  as  executor  of  one  Anne 
on  apromi«»ry  Cooke  deceased.  The  declaration,  which  was  dated  in  No- 
note  gaTccre.     yember  1844,  alleged  that  the  testatrix  in  her  lifetime,  to 

dit  for  part  ^  o 

payment  of  the  wit,  on  the  14th  of  July,  1837,  made  her  promissory  note  in 

Eiterert :—  writing,  and  thereby  on  demand  promised  to  pay  to  the  said 

2^tiSi"of*  plaintiff  the  sum  of  £90,  together  with  lawful  interest  for 

part  payment  the  same :  and  although  the  said  A.  Cooke,  in  her  lifetime, 

was  not  travers- 

able,  and  con-  paid  and  satisfied  to  the  plaintiff  the  sum  of  £10,  parcel  of 

II^STStot'  the  said  sum  of  £90,  and  also  21/.  2*.  6rf.  for  and  on 

^n^^3E*"  account  of  the  said  interest,  &c.,  yet  the  residue  of  the 

In  the  con-  said  sum  of  £90,  amounting  to  a  large  sum  of  money,  to 

rale  for  the  de-  wit,  to  £80,  and  the  residue  of  the  said  interest,  amount- 

bodu  to  ^r  ^°8  a*  *^^  ^^®  ^f  ^^^  commencement  of  the  suit  to  £6, 

judges  before  gtiU  remained  unpaid,  whereby  an  action  had  accrued,  &c. 

argument,  Sun- 
day is  to  be  The  defendant  by  his  plea  traversed  the  allegation  that 

of  the  four  days  ^bc  said  A.  Cooke,  in  her  lifetime,  paid  to  the  plaintiff  the 

5^^  ^       said  sums  of  money  in  the  declaration  mentioned,  or  either 

paper-books       of  them,  or  any  part  thereof, 

and  the  day  of 

argument,  ex.  To  this  plea  the  plaintiff  demurred  specially,  on  the 
SSfday!  ground  that  it  tendered  an  immaterial  issue. 

Huddlesion,  on  appearing  in  support  of  the  demurrer, 
objected,  that  the  defendant  could  not  be  heard  until  he 
had  paid  for  his  paper-books,  which  had  been  delivered 
for  him  by  the  plaintiff  under  the  practice  rule  of  Hil. 
Term,  4  Will.  4,  s.  7,  which  provides,  that  "  Four  clear 
days  before  the  day  appointed  for  argument,  the  plaintiff 
shall  deliver  copies  of  the  demurrer  book,  &c.,  to  the  Lord 
Chief  Justice  of  the  King's  Bench,  or  Common  Pleas,  or 
Lord  Chief  Baron,  as  the  case  may  be,  and  the  senior 
judge  of  the  Court  in  which  the  action  is  brought,  and  the 
defendant  shall  deliver  copies  to  the  other  two  judges  of  the 
Court  next  in  seniority;  and  in  default  thereof  by  either 
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party,  the  other  party  may,  on  the  day  following,  deliver  1845 
such  copies  as  ought  to  haye  been  so  delivered  by  the  party 
making  default,  and  the  party  making  default  shall  not 
be  heard  until  he  shall  have  paid  for  such  copies,  or  de- 
posited a  sufficient  sum  of  money  to  pay  for  such  copies/' 
In  the  present  case,  it  appeared  that,  the  demurrer 
standing  for  argument  on  Monday,  the  20th  of  January, 
the  plaintiff  delivered  his  paper-books  on  Tuesday,  the 
14th.  The  defendant  not  having  delivered  his  paper-books, 
the  plaintiff  on  the  following  morning  delivered  them  for 
him;  but,  at  a  later  hour  on  that  day,  the  defendant  de- 
livered his  own  paper-books. 

P.  M'Mahon^  for  the  defendant,  insisted  that  the  de- 
fendant had  delivered  his  own  paper-books  in  due  time ; 
that  the  term  clear  days  meant  full  days ;  and  that  Sun- 
day, the  19th,  was  to  be  counted  as  one  of  the  days.  It 
it  said  that  ckar  days  mean  working  days,  but  there  is  no 
authority  for  such  a  position. 

Pollock,  C.  B.  —  On  principle,  it  is  difficult  to  see, 
if  nothing  is  to  be  done  on  that  day,  why  Sunday  should 
not  be  sufficient  to  constitute  one  of  the  days;  and,  on 
referring  to  the  Masters  of  the  Court,  they  report  to  us 
that  they  have  been  in  the  habit  of  acting  on  that  rule, 
and  considering  Wednesday  for  the  Monday  following  as 
8afficient(a). 

Huddlesionj  in  support  of  the  demurrer. — The  plea  puts 
in  issne  matter  which  is  immaterial  to  the  determination 

(a)  A  discrepancy  existing  in  June,  1845: — *' We  think  that  Sun- 

the  practice  of  the  different  Conrts  day  ought  to  be  counted  as  one  of 

b  this  respect,  the  .  matter  was  the  four  days  between  the  delivery 

tiken  into  consideration  by  Parke,  of  paper-books  and  the  day  of  argu- 

B.,  snd  Wightman  and  Erie,  Js.,  ment,  except  it  is  the  last,  when  it 

ind  the  foDowing  rale  was  after-  is  to  be  omitted,  according  to  the 

vaids  promulgated,  dated  the  12th  general  rule." 
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1845.  of  the  cause.  Although  the  plaintiff  gives  credit  in  his 
declaration  for  part  payment^  that  was  only  for  the  pur- 
pose of  preventing  the  necessity  of  a  plea  of  payment^  ac- 
cording to  what  is  suggested  in  Kenyan  v.  Wakes  (a),  but 
that  does  not  render  the  allegation  of  part  payment  mate- 
rial and  traversable.  If  issue  were  joined  on  that  traverse^ 
there  must  be  a  repleader,  as  a  verdict  found  upon  it  would 
not  decide  the  merits  of  the  action  either  way.  That  is 
the  proper  test  to  shew  whether  it  be  material  or  not. 
{PoUoch,  C.  B. — Suppose  the  case  of  a  promissory  note» 
payable  by  four  instalments,  and  the  declaration  in  an 
action  upon  it  were  to  allege,  that  although  the  defendant 
had  paid  the  first  and  second  instalments,  he  did  not  pay 
the  third  and  fourth,  and  the  defendant  pleaded  that  he 
did  not  pay  the  first  and  second  instalments,  would  that 
be  any  answer  to  the  action?  I  cannot  distinguish  that 
case  from  the  present.]— ^ttcU/e^/on  referred  to  HoUis  y. 
Palmer  {b). 

P.  M'Mahon,  contrk.  —  There  is  no  authority  to  shew, 
that  where  a  plaintiff  makes  a  substantial  averment  of  a 
fact,  he  can  demur  to  a  plea  for  traversing  that  allega- 
tion. When  any  special  and  substantial  matter  is  alleged, 
it  is  traversable,  and  ought  to  be  answered,  Co.  Lit.  803  b.; 
and,  although  the  particular  allegation  might  not  be  essen* 
tial  to  the  maintenance  of  the  action  in  the  first  instance, 
yet  the  plaintiff  may  make  it  material  by  introducing  it  in 
the  declaration.  [Alderson,  B, — How  does  this  traverse 
answer  the  action?]  The  allegation  of  part  payment 
assists  the  plaintiff,  by  taking  the  case  out  of  the  Statute 
of  Limitations ;  for,  without  that,  the  declaration  shews  on 
the  face  of  it  that  the  cause  of  action  accrued  more  than 
six  years  before  the  actiou  was  brought ;  and,  in  Stafford 
V.  Forcer  (c),  it  is  said  that  "  formerly  it  was  held  that 

(a)  2  M.  &  W.  764.  (6)  2  Bing.  N.  C.  713  ;  3  Scott,  265. 

(c)  10Mod.3U. 
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parties  should  not  take  advantage  of  the  Statute  of  Limit-  1846. 
aliens  without  pleading  it ;  but  now  the  law  is  otherwise/' 
[Pollock^  C.  B. — ^You  may  find  authority  in  the  Modern 
Reports  for  many  propositions  that  are  not  law*  It  has 
been  always  held  that  to  take  advantage  of  the  statute  you 
must  plead  it.]  Admitting  that  to  be  so^  the  allegation 
having  been  made  by  the  plaintiff,  the  defendant  may  tra- 
verse it. — He  cited  Bill  v.  Lake  {a),  and  Sarsfield  v.  WU 
tkerby  (ft). 

Pollock,  C.  B. — I  am  of  opinion  that  our  judgment 
must  be  fbr  the  plaintiff.  With  respect  to  the  Statute  of 
Limitations,  it  has  been  laid  down  for  a  great  many  years, 
that,  if  you  wish  to  avail  yourself  of  the  statute,  you  must 
plead  it;  and  this,  even  though  it  appear  on  the  face  of 
the  declaration  that  the  cause  of  action  had  accrued  more 
than  six  years  before  the  action  brought.  There  are,  it  is 
true,  some  old  cases  to  the  contrary,  but  they  are  not 
law  at  this  day.  The  allegation  in  this  declaration  is 
simply  that  of  an  alleged  cause  of  action,  reduced  by  part 
payment. 

Aluerson,  B. — When  it  is  said  that  you  may  traverse 
any  substantial  allegation,  that  must  be  understood  to  be 
some  allegation  material  to  the  maintenance  of  the  action. 
Bat  how  can  it  be  said  to  be  material,  when  a  man  goes 
for  the  residue  of  a  demand,  to  deny  that  he  was  paid  the 
former  part  ?  This  declaration  would  be  good,  although 
the  allegation  of  part  payment  were  struck  out  of  it. 

RoLFE,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  Hctley,  138.  (6)  Carthew,  82. 
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May  6.  JoNBs  V.  ChafmaN|  Williams,  Pbice,  and  Jones. 

b3^i^d  J-RESPASS  for  breaking  and  entering  the  plaintiff^s 
entering  the  dwelling-house,  and  seizing  his  goods^  and  removing  them 
dweUing.honM,  to  a  close  adjoining  the  said  dwelling-house^  and  keeping 
hUgSST Ptee.  *^®"*  ^^  removed  for  a  long  time,  to  wit,  six  hours. 
*^.^^^  Plea  (by  all  the  defendants  except  Chapman),  that  be- 
l&2yi€t.  fore  the  committing  of  the  trespasses  in  the  first  count 
of  the  defend-  mentioned,  and  after  the  passing  of  a  certain  act  of  Parlia- 
of  M.rmli^his  °^®°*>  made  and  passed  in  the  second  year  of  the  reign  of 
«>?P^*?*^  her  Majesty,  intituled  *' An  Act  to  facilitate  the  Recovery 
jnstioesofthe  of  Possession  of  Tenements,  after  due  determination  of 
fOTAe'hradred  ^^6  Tenancy,*'  [1  &  2  Vict.  c.  74],  to  wit,  on  the  5th  day 
the^disWrt*^  of  March,  in  the  year  of  our  Lord  1842,  the  defendant 
wherein  the  said  Henry  Chapman,  then  being  the  agent  of  one  Harriet 

dwelling-hoiiM  . 

&c.,  therein.  Myddelton,  and  as  such  agent,  made  his  complaint  in 

were  SmSc,  writing  before  her  Majesty's  justices  of  the  peace  acting 

"*tt**lS^  for  the  district  of  Euthin,  in  the  county  of  Denbigh,  being 

anembled  &c.,  the  district  wherciu  the  said  dwelling-house,  tenements^ 

said  that  M.  let  ^^d  premises  hereinafter  next  mentioned  were  and  are 

atenement**^  situate,  and  then  in  petty  session  assembled,  to  the  num- 

conaisting  of      ber  of  two  and  more,  and  thereby  said,  that  the  said  H. 

&c.,  being  the  %  a> 

aaid  dweUing-     Myddcltou,  by  her  agent,  G«orge  Adams,  esquire,  did  let 

ate  &c.,  for  a  '  ^^  ^^^  plaintiff  a  tenement,  consisting  of  a  messuage,  called 

yw,  andao       Bryn-y-flynnon  (being  the  said  dwelling-house  in  the  said 

from  year  to      first  couut  mentioned,  and  in  which  &c.),  with  the  out- 
year,  under  the 
rent  of  4«.,  and 

that  the  tenancy  was  determined  by  notice  to  qnit  given  by  C,  on  behalf  of  M.,  the  owner  of 
the  said  tenement,  on  &c.,  and  that  on  &c.,  C,  as  agent  and  on  behalf  of  M.,  served  on  the 
pitaintiffa  notice  in  writing  of  his  intention  to  apply  to  reooTcr  possession  of  the  said  tenement. 
The  plea  then  set  out  the  notice,  which  was  according  to  the  form  given  in  the  schedole  of  the 
act ;  and  alleged,  that  complamt  having  been  so  made,  and  proof  given  to  the  jastices  of  the 
holding  and  determination  of  the  tenancy,  with  the  time  and  manner  thereof,  they  the  said  Stc, 
being  two  of  the  justices  acting  for  the  district  in  which  the  said  tenement  was  situate,  duly 
issu^  their  warrant,  directed  to  the  defendants,  and  aQ  other  constables  and  peaoe  officera 
acting  for  the  sevenl  parishes  within  the  hundred  of  R.,  reciting  &c.,  and  thereby  authorized 
and  commanded  the  defendants,  and  other  constables  and  peace  officers,  or  any  of  them,  to 
enter  on  the  said  tenement,  and  deliver  possession  thereof  to  C.  as  such  agent.  The  plea  then 
justified  the  breaking  and  entering  the  premises,  and  removing  the  goods,  by  virtue  of  the 
warrant : — HMj  on  demnrrer,  that  the  plea  was  bad,  for  want  of  a  dbtinct  averment  that  any 
of  the  defendants  was  a  constable  or  peaoe  officer  of  the  district  within  which  the  premises  were 
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buildings,  lands,  and  premises  thereunto  belonging,  con-  1845. 
taining  3  a.  1b.  82  p.,  or  thereabouts,  with  the  appurte- 
nances, situate  in  the  township  of  Aberwheeler,  in  that  part 
of  the  parish  of  Bodffary  which  was  in  the  said  county  of 
Denbigh,  for  a  term  of  one  year,  and  so  on  from  year  to 
year,  under  the  rent  of  49.,  and  that  the  said  tenancy  was 
determined  by  notice  to  quit,  given  by  him  the  said  de- 
fendant Chapman,  as  agent  to  and  on  behalf  of  the  said 
H.  Myddelton,  the  owner  of  the  said  tenements,  on  the 
30th  day  of  November  then  last  past ;  and  that,  on  the 
28th  day  of  January  then  last  past,  the  said  defendant 
Chapman,  as  agent  for  and  on  behalf  of  the  said  H.  Myd- 
delton, did  serve  on  the  said  plaintiff  a  notice  in  writing 
of  his  intention  to  apply  to  recover  possession  of  the  said 
tenement,  a  duplicate  of  which  notice  was  thereto  annexed; 
and  that,  notwithstanding  the  said  notice,  the  said  plaintiff 
did  refuse  to  deliver  up  possession  of  the  sfdd  tenements, 
and  then  still  detained  the  same :  unto  which  said  com- 
plaint a  duplicate  of  the  said  notice  of  intention  to  make 
the  said  application  was  then  annexed.  [The  plea  then 
set  out  the  notice,  in  the  form  given  in  the  schedule  to  the 
act.]  And  the  defendants  J.  WilUams,  B.  Price,  and 
P.  Jones  further  say,  that  the  said  complaint  having  been 
so  made,  and  proof  having,  to  wit,  then  been  given  to  the 
said  justices  at  petty  sessions  assembled  as  aforesaid,  by 
the  said  defendant  Chapman,  as  agent  of  the  said  H.  Myd- 
delton as  aforesaid,  of  the  holding  and  due  determination 
of  the  said  tenancy  of  the  plaintiff,  with  the  time  and  man- 
ner thereof,  the  said  justices,  so  assembled  in  petty  ses- 
sions as  aforesaid,  that  is  to  say,  the  Bev.  Edward  Thel- 
wall,  clerk,  and  Thomas  Downward,  esq.,  then  being  two 
of  the  justices  acting  for  the  said  district  in  which  the  said 
tenement  was  situate,  then,  to  wit,  on  the  said  6th  day  of 
February^  in  the  year  aforesaid,  duly  issued  their  warrant 
under  their  hands  and  seals,  directed  to  the  said  defendant 
T.  Williams,  to  J.  Jones,  and  all  other  constables  and 
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1845.  peace  officers  acting  for  the  several  parishes  within  the 
hundred  of  Ruthin^  in  the  said  county,  and  thereby,  after 
reciting  the  said  complaint  of  the  said  defendant  Chapman, 
and  that  the  said  matters  alleged  therein  were  fully  proved 
before  them  the  said  justices,  upon  the  oaths  of  credible 
witnesses,  the  said  justices  did  authorize  and  command  the 
said  T.  Williams  and  J.  Jones,  and  the  said  other  consta- 
bles and  peace  officers,  or  any  of  them,  on  any  day,  being 
not  less  than  twenty- five  nor  more  than  thirty  clear  days 
from  the  date  thereof,  between  the  hours  of  nine  in  the 
forenoon  and  four  in  the  afternoon,  to  enter,  by  force  if 
needful,  and  with  or  without  the  aid  of  the  said  defendant 
Chapman,  as  such  agent  as  aforesaid,  or  any  other  person 
or  persons  whom  they  might  think  requisite  to  call  to  their 
assistance,  into  and  upon  the  said  tenement  and  premises, 
and  to  eject  thereout  any  person,  and  of  the  said  tenement 
and  premises  full  and  peaceable  possession  to  deMver  to  the 
said  defendant  Chapman,  as  such  agent  as  aforesaid  :  and 
the  defendants  T.  Williams,  B.  Price,  and  P.  Jones  say, 
that  the  said  warrant  being  so  made  and  issued,  the  said 
defendant  T.  Williams,  under  and  by  virtue  thereof,  at  the 
said  time  when  &c.,  in  the  said  first  count  mentioned, 
being  a  day  not  less  than  twenty-five  nor  more  than 
thirty  clear  days  from  the  said  6th  day  of  February,  A.D. 
1843,  the  date  of  the  said  warrant,  and  between  the  hours 
of  nine  in  the  forenoon  and  four  in  the  afternoon  of  the 
same  day,  broke  and  eptered  the  said  dwelling-house  in 
which  &c*,  in  the  said  first  count  mentioned,  being  part  of 
the  said  tenement  in  the  said  warrant  mentioned,  in  order 
to  deliver  possession  of  the  same  to  the  said  defendant 
Chapman,  as  such  agent  as  aforesaid ;  and  it  being  then 
necessary  for  the  said  defendant  T,  Williams,  in  order  to 
execute  the  said  warrant,  to  call  other  persons  to  his  assist- 
ance in  the  execution  thereof,  the  said  defendants,  R. 
Price  and  P.  Jones,  being  then  so  called  to  the  aid  of  the 
said  defendant  T.  Williams,  and  by  him  then  required  to 


EASTER   TERM,   8  YICT.  127 

assist  him  in  the  execution  of  the  said  warranty  thereupon  ig45. 
then,  at  the  said  time  when  &c.,  also  broke  and  entered  the 
said  dwelling-house  in  which  &c.,  with  the  said  defendant 
T.  Williams,  and  in  his  aid  and  assistance^  in  and  about  the 
executing  of  the  said  warrant ;  and  because  the  plaintiff 
then  resisted  the  execution  of  the  said  warranty  and  it  was 
then  needful  to  use  force  for  executing  the  same,  the  said 
defendants  T.  Williams,  B.  Price,  and  P.  Jones,  on  the  oc- 
casion and  for  the  purpose  aforesaid,  committed  the  said 
trespass  in  the  i^aid  first  count  mentioned  (other  than  the 
seizing,  takings  removing,  and  carrying  away  the  said  goods 
and  chattels) ;  and  as  to  the  seizing,  taking,  removing,  and 
carrying  away  the  said  goods  and  chattels,  the  said  defend- 
ants T.  Williams,  R.  Price,  and  P.  Jones  say,  that  after 
the  said  plaintiff  was  so  expelled  and  removed  from  the  said 
dwelting-house  in  which  &c.,  they  the  defendants  seiaed 
and  took  the  said  goods  and  chattels,  then  being  in  the 
8aid  dwelling-house,  and  removed  and  carried  them  away 
out  of  the  said  dwelling-house  in  which  &c.,  to  a  small 
and  convenient  distance,  and  there  left  them  for  the  use 
of  the  plaintiff,  doing  no  unnecessary  damage  thereto,  and 
as  for  the  cause  aforesaid  they  lawfully  might;  qUse  sunt 
eadem,  &c.     Verification. 

Special  demurrer,  assigning  for  causes,  that  it  is  not 
alleged  in  nor  does  it  appear  from  the  said  plea,  that  any 
one  of  the  defendants  was,  at  the  time  of  the  granting  or 
issuing  of  the  said  warrant  therein  mentioned,  or  at  the 
laid  time  when  &c.  in  the  said  fi^st  count  mentioned,  a 
constable  or  peace  officer,  or  one  of  the  constables  or  peace 
officers^  of  the  district,  division,  or  place  within  which  the 
said  dwelHng-house,  tenements,  and  preniises  in  that  plea 
mentioned,  or  any  of  them,  or  any  part  thereof,  were  or 
was  situate :  and  also,  that  it  does  not  appear  in  or  from 
the  said  plea,  that  the  said  justices  theredii  mentioned  had 
any  jurisdiction  to  grant  or  issue  the  said  wanrant  therein 
mentioned ;  and  that  it  is  not  positively  alleged,  nor  does 
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1845.  it  sufficiently  appear  in  or  from  the  said  plea^  that  the 
plaintiff  ever  was  tenant  of  the  said  premises,  or  any  of 
them,  or  any  part  thereof,  to  the  said  H.  Myddelton,  or 
that  the  said  supposed  tenancy  was  or  is  determined,  or 
that  the  plaintiff  was  ever  served  with  such  notice  as  is  by 
the  said  act  of  Parliament  required  in  that  behalf,  or  that 
he  refused  or  neglected  to  quit  or  deliver  up  possession  of 
the  said  premises,  or  any  of  them,  or  any  part  thereof; 
or  that  any  proof  was  given  to  the  justices  before  or  at  the 
time  of  the  granting  or  issuing  of  the  said  warrant  in  the 
said  plea  mentioned,  or  at  any  time  whatever,  of  the  service 
of  such  notice  as  aforesaid,  or  of  the  neglect  or  refusal  of 
the  plaintiff  as  aforesaid. — Joinder  in  demurrer. 

The  defendants'  points  marked  for  argument  were — ^that 
it  is  not  necessary  to  allege  specifically  that  the  defendant 
Williams  was  a  constable  or  peace-officer  of  the  district,  in- 
asmuch as  the  warrant  of  the  justices  made  him  a  special 
OQustable  pro  h&c  vice,  and  conferred  upon  him  authority  to 
execute  the  warrant.  That  it  is  sufficient  for  the  con- 
stable, or  other  person  justifying  under  a  warrant,  to  shew, 
that  on  the  face  of  the  warrant  itself  there  was  jurisdic- 
tion and  competent  authority  in  the  justices  to  issue  the 
warrant,  and  that  sufficient  appears  on  the  plea  to  protect 
the  constable,  and  others  called  to  his  aid,  in  executing  the 
warrant  according  to  the  exigency  thereof. 

WeUby,  in  support  of  the  demurrer.  -—This  plea  is  clearly 
bad,  for  several  of  the  reasons  assigned  as  causes  of  demur- 
rer. Wherever  it  is  sought  specially  to  justify  a  trespass 
under  the  authority  of  a  warrant  or  order  of  justices,  every 
fact  must  be  distinctly  averred  which  was  necessary  to 
shew  the  jurisdiction  of  the  justices,  the  validity  of  the 
warrant,  and  the  regularity  of  its  execution.  Now,  by 
the  stat.  1  &  2  Vict.  c.  74,  on  which  this  plea  is  founded^ 
and  which  provides  in  certain  cases  a  summary  mode 
of  obtaining  the  possession  of  premises  after  the  de- 
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terminatioti  of  the  tenancy^  before  the  juatioes  are  au-        1845. 
thorised  to  act^  it  is  necessary^  by  the  first  section  of  the 
sct^  that  a  notice  in  a  prescribed  form  be  given  to  the 
party  in  possession^  who  mnst  have  failed  to  appear  at  the 
appointed  time  and  place^  or,  appearing,  mnst  have  failed 
to  shew  to  the  satisfaction  of  the  justices  reasonable  cause 
why  possession  is  withheld ;  and  then,  upon  proof  of  the 
determination  of  the  tenancy,  the  service  of  the  notice, 
and  the  neglect  or  refusal  of  the  tenant  to  give  up  pos- 
session, the  justice  may  issue  a  warrant  to  a  constable  of 
the  diiiriei  or  place  mihin  which  the  premises  are  situate. 
Now,  in  the  first  place,  this  plea  does  not  allege,  by  way 
of  distinct  averment,  the  fact  of  the  plaintiff's  tenancy,  or 
the  fact  of  its  determination ;  it  merely  mentions  them  as 
part  of  the  complaint,  and  states  aftei'wards  that  the  mat- 
ters alleged  in  the  complaint  were  proved  to  the  satisfac- 
tion of  the  justices.    But  further,  there  is  no  allegation  of 
proof  before  the  justices  of  service  of  the  notice,  or  of  the 
plaintiff's  neglect  or  refusal  to  give  up  possession,  or  that 
the  plaintiff  did  not  appear,  or,  appearing,  did  not  shew 
sufficient  cause  why  the  justices  should  not  issue  the  war- 
rant, all  which  are  expressly  required  by  the  first  section. 
Moreover,  the  plea  does  not  state  that  the  defendant 
Williams,  to  whom  the  warrant  was  directed,  or  any  of  the 
other  defendants,  was  a  constable  of  the  hundred  of 
Ruthin,  the  division  or  place  within  which  the  premises  are 
situate.    By  the  6th  section  of  the  same  act  it  is  enacted, 
''  that  it  shall  not  be  lawful  to  bring  any  action  or  prosecu- 
tion against  the  said  justices,  by  whom  such  warrant  as 
aforesaid  shall  have  been  issued,  or  against  any  constable 
or  peace  officer  by  whom  such  warrant  may  be  executed, 
for  issuing  such  warrant  or  executing  the  same  respect- 
ively, by  reason  that  the  person  on  whose  application  the 
same  shall  be  granted  had  not  lawful  right  to  the  posses- 
sion of  the  premises."    If  the  defendants  mean  to  rely  on 
this  section  as  protecting  them  in  this  case,  it  is  sub- 
VOL.  XIV.  K  M.  w. 
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1845.  mitted  that  it  gives  protection  only  to  a  party  who  shews 
himself  to  be  a  constable  or  peace  officer,  and  where  the 
proceediugs  have  been  pursuant  to  the  provisions  of  the 
act  j  but  it  subsequently  appears  that  the  party  applying 
for  the  warrant  had  no  lawful  right  to  the  possession. 
And  the  plea  clearly  cannot  be  regarded  as  a  sufficient 
justification  at  common  law.  The  observations  of  llndal, 
C.  J.,  in  Morrell  v.  Martin  {a),  are  applicable  to  this  point. — 
He  was  then  stopped  by  the  Court,  who  called  upon 

Peacock,  in  support  of  the  plea. — This  is  not  an  action 
brought  against  the  justices,  but  against  the  constable 
and  others  who  acted  under  their  warrant ;  and  therefore 
the  defendants  are  within  the  protection  of  the  stat. 
24  Geo.  2,  c.  44.  \Parke,  B.— That  act  does  not  apply. 
This  is  the  case  of  parties  justifying  under  a  statute  which 
gives  a  special  authority  to  a  constable  of  the  district 
only.]  The  object  of  the  24  Oeo.  2,  c.  44,  was  to  afford 
protection  to  all  persons  acting  in  obedience  to  a  justice's 
warrant.  [^Parke,  B.-~ Under  the  statute  of  Victoria,  no 
officer  would  be  justified  in  executing  the  warrant,  except 
the  constable  of  the  district,  division,  or  place  in  which  the 
premises  are  situate.  Such  constable  has  a  right  to  say, 
''  You  must  bring  your  action  against  the  justices,  and  not 
against  me ;''  but  here  it  is  not  shewn  that  the  party  who 
executed  the  warrant  was  a  constable  of  the  district,  and 
therefore  no  question  arises  on  the  application  of  the  24 
Qeo.  2,  c.  44.  The  defendants  have  clearly  failed  to  make 
out  that  they  are  entitled  to  the  possession.] 

Per  Curiam, 

Judgment  for  the  plaintiff. 

(a)  3  Man.  &  &.  590 ;  4  Scott,  N.  R.,  300. 
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HiNTON  r.   HbATHBB.  May  6. 

vASE  for  maliciously  and  without  reasonable  or  proba-  On  the  trial  of 

ble  cause  indicting  the  plaintiff  for  an  assault  on  the  de-  maiicioody  in. 

fendant.    Plea,  not  guilty.     At  the  trial,  before  PoUock,  ^^^^^ 

C.  B.,  at  the  sittings  in  Middlesex  after  Hilary  Term,  it  unoit,  the 

appeared  that  the  indictment  which  was  the  subject  of  this  were  u  foi- 

actioQ  furose  out  of  the  following  circumstances : —  ifeiid«^!Sune 

The  defendant,  in  the  afternoon  of  the  2nd  November,  ^  *^f  ^^  «' 

the  plaintiff 

1844,  came  up  the  staircase  of  a  house  in  Leicester-square,  (which  was  let 

which  is  let  out  in  chambers,  and  being  met  on  the  stair-  ehamben)  to 

case  by  the  housekeeper,  who  asked  him  whom  he  wanted,  ^^J^^'J^^^ 

replied  that  he  wanted  Mr.  Smith.     She  told  him  that  said  Uved there, 

-  but  being  in« 

no  person  of  that  name  liyed  in  the  house :  the  defendant  formed  that  no 

replied  that  he  did;  and  on  the  housekeeper's  repeating  uvedti^f 

that  no  one  of  that  name  lived  there,  the  defendant  (ac-  I"*^  abnaiTo 

'  ^  language,  and 

cording  to  the  housekeeper's  evidence)  called  her  a  liar,  on  being  re- 
and  said  that  a  person  down  stairs  had  told  him  Mr.  Smith  plaintiff  to  go 
occupied  offices  at  the  top  of  the  house,  and  therefore  he  ^^  ^^ 
should  go  and  see.     Some  further  altercation  took  place  l»im,  upon 

°  ,     ,  ^  which  the 

between  them,  and  at  that  moment  the  plaintiff,  who  was  plaintiff  forced 

the  proprietor  of  the  house,  and  had  overheard  the  latter  waa  contnuiie^ 

part  of  the  conversation,  came  up  stairs,  and  asked  the  to'thod^wS 

defendant  whom  he  wanted.     The  defendant  replied  in  force  med  by 

uie  plaintiff  in 
sn  abusive  manner,  and   upon  the  plaintiff's  requiring  doing  ao.   The 

him  to  go  down  stairs  and  leave  the  premises,  seized  the  dic^the"^* 

plaintiff  with  both  hands,  as  if  to  pull  him  down  stairs;-  upon  P^*^^  '^  "* 

which  the  plaintiff  took  him  by  the  collar  and  forced  him  biUwaafonnd^ 

oat  of  the  premises.    According  to  the  plaintiff's  evidence,  ment  tried,  and 

this  was  done  without  any  unnecessary  violence;  but  the  ^^^^^^'^ 

defendant  called  witnesses  who  stated  that  he  complained  ^^  ^  ^nal  of 

the  action,  the 

of  having  been  called  a  thief,  and  that  his  clothes  were  learned  jadge 

directed  the 
jury,  that 
tf  the  defendant  preferred  the  indictment  with  a  conadouanesa  that  he  waa  in  the  witmg  in 
the  tnmsaction,  there  waa  no  reaaonable  or  probable  canae  for  the  indictment :— >J7e/<f,  that  this 
diieetiaD  waa  anbstantially  correct. 

k2 
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1845.  torn,  and^lus  hand  and  thumb  bruised.  The  defendant  in- 
dicted the  phdntifF  and  the  housekeeper  at  the  next  Mid- 
dlesex sessions  for  an  assault,  and  upon  the  bill  being 
found,  a  bench  warrant  was,  at  the  defendant's  instance^ 
issued  for  the  apprehension  of  the  plaintiff,  upon  which  he 
was  taken  into  custody  by  a  policeman  and  conyeyed  to  a 
police  station,  where  he  gave  bail  for  his  appearance  at 
the  following  sessions.  At  those  sessions  the  indictment 
was  tried,  and  after  an  examination  of  witnesses  on  both 
sides,  the  plaintiff  was  acquitted. 

It  was  objected  for  the  defendant,  at  the  close  of  the 
plaintiff's  case,  that  there  was  no  evidence  of  want  of  rea- 
sonable and  probable  cause  for  the  indictment,  inasmuch 
as  the  plaintiff  had  in  fact  committed  an  assault  on  the 
defendant ;  for  which  Fish  v.  Scoit  {a)  was  cited  as  an  au- 
thority. The  Lord  Chief  Baron  ruled  that  the  case  must 
go  to  the  jury,  but  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit,  if  the  Court  should  be  of  a  contrary  opin- 
ion ;  and  in  summing  up,  his  Lordship  stated  to  the  jury, 
that  if  they  thought  the  indictment  was  preferred  by  the 
defendant  with  a  consciousness  that  he  was  in  the  wrong 
in  the  transaction,  it  was,  in  his  opinion,  without  reason- 
able or  probable  cause;  but  that  if  more  violence  was  used 
by  the  plaintiff  on  the  occasion  than  was  necessary  to  re- 
move the  defendant  from  the  premises,  there  was  reason- 
able and  probable  cause  for  the  prosecution.  The  jury 
found  a  verdict  for  the  plaintiff,  damages  £20. — In  a 
former  part  of  this  term,  (April  17  and  May  3), 

Crowder  moved  to  enter  a  nonsuit,  pursuant  to  the  leave 
reserved,  or  for  a  new  trial,  on  the  ground  of  misdirection ; 
relying  on  Fish  v.  Scott^  and  contending,  that  inasmuch  as 
the  defendant  appeared  not  to  have  known  that  the  apart- 
ments where  the  assault  took  place  were  the  premises  of 

(a)  Peake,  136. 
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the  plaintifF,  he  was  not^  under  the  drcnmstances^  bound 
to  go  out  upon  the  mere  request  of  the  plaintiff,  and  there- 
fore the  plaintiff  was  not  justified  in  turning  him  out,  and 
committing  an  a^ault  upon  him  for  that  purpose ;  and  so 
there  was  no  absence  of  reasonable  or  probable  cause  for 
the  indictment.  He  argued,  that  hy  the  mode  in  which 
the  case  was  put  to  the  jury,  viz.  whether  the  defendant 
preferred  the  indictment  with  a  consciousness  that  he  was 
in  the  wrong,  the  question  whether  he  had  reasonable  or 
probable  cause  for  preferring  it  was  in  effect  left  to  them; 
whereas  it  was  now  established  law,  that  the  existence  of 
reasonable  and  probable  cause  was  a  question  for  the  deter- 
mination of  the  judge,  and  not  of  the  jury ;  and  he  cited 
Sutton  T.  Johatone  (a),  and  Blacttford  ?.  Dod  (b). 

The  Court  took  time  to  consider  whether  a  rule  should 
be  granted,  and  now  delivered  their  judgment. 

Pollock,  C.  B. — In  the  case  offRn/onv.  HeaMer,  which 
was  moved  by  Mr.  Crotader,  we  are  all  of  opinion,  upon 
considering  the  evidence  given  by  the  plaintiff,  (who  was 
the  defendant  in  the  indictment),  that  the  mere  fact  of  an 
assault  having  been  committed  by  the  plaintiff  was  not 
sufficient  to  constitute  reasonable  and  probable  cause  for 
the  indictment,  without  reference  to  the  other  circum- 
stances of  the  case.  Undoubtedly  an  assault  may  be  com- 
ndtted  under  such  circumstances  as  to  afford  no  reason- 
able or  probable  cause  whatever  for  an  indictment.  There 
is,  therefore,  no  ground  for  a  nonsuit  in  this  case,  on  the 
authority  of  the  case  referred  to,  of  Fish  v.  Scott  (c),  which 
(alAough  probably  very  correctly  decided,  and  perhaps 
not  very  correctly  reported)  is  apparently  an  authority  for 
an  indictment  whenever  an  assault  has  been  committed  of 
any  kind.  The  point  I  left  to  the  jury  was,  that  if  the  in- 
dictment was  preferred  by  the  defendant  with  the  con- 

(a)  1  T.  R.  493.  (b)  2  B.  &  Ad.  179.  (c)  Peake,  135.  * 
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1845.  sciousness  that  he  was  in  the  wrong,  it  was,  in  my  opinion, 
without  reasonable  or  probable  canse;  and  the  Court  con- 
cur in  the  correctness  of  that  mode  of  presenting  it  to  the 
jury.  Then,  if  the  matter  was  for  the  jury,  I  am  not  dis- 
satisfied with  the  conclusion  they  came  to,  and  therefore 
there  will  be  no  rule. 

Aloebson,  B. — Without  doubt,  reasonable  and  pro- 
bable cause  is  a  question  for  the  Judge,  the  moment  the 
facts  are  determined;  but  if  the  facts  remain  in  dispute, 
the  jury  must  ascertain  them,  and  then  the  judge  is  to 
direct  them  whether,  in  point  of  law,  the  facts  so  ascer- 
tained do  or  do  i\ot  amount  to  want  of  reasonable  or  pro- 
bable cause.  In  this  case  there  are  two  contradictory 
statements,  one  of  which  seems  sufficient  to  give  the  de- 
fendant a  defence,  on  the  ground  that  there  was  no  want 
of  reasonable  and  probable  cause.  On  the  other  hand,  the 
evidence  on  the  part  of  the  plaintiff  is  directly  the  reverse. 
The  Lord  Chief  Baron  then  asks  the  jury,  in  substance, 
whether  or  not  the  assault  upon  the  defendant,  who  first 
assaulted  the  plaintiff,  was  committed  under  such  drcnm- 
stances  as  that  no  reasonable  man  could  have  supposed 
that  there  was  any  excess  in  it.  No  doubt  the  plaintiff 
would  be  indictable  for  the  assault  committed  by  him  in  re- 
turn, if  it  were  excessive;  and  without  doubt,  also,  the  assault 
might  not  be  excessive,  and  yet  the  defendant  might  have 
reasonable  and  probable  cause  for  the  indictment,  because 
he  may  reasonably  have  supposed  it  to  be  excessive.  The 
jury,  therefore,  are  called  upon  to  inquire  whether  or  not 
the  facts  are  such  as  that  no  reasonable  man  could  have 
supposed  the  assault  to  be  excessive.  If  that  be  the  result 
of  the  facts,  then  it  is  dear  there  was  no  reasonable  and 
probable  cause  for  indicting  the  plaintiff.  The  question 
is,  whether  the  defendant  has  been  assaulted  in  such  a 
manner  as  that  the  plaintiff  is  indictable  for  it.  The  sub- 
stance of  what  the  Chief  Baron  left  to  the  jury  was  this, — 
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whether  the  defendant  must  have  been  conscioas  that  he  1845. 
was  in  the  wrong  at  the  time  of  preferring  the  indictment; 
and  the  jury  found  for  the  plaintiff,  because  they  thought 
that  neither  the  defendant,  nor  any  other  reasonable  man 
in  his  situation,  could  have  believed  that  he  had  any  rea- 
sonable or  probable  cause  for  indicting  the  plaintiff. 

BoLFB,  B. — ^I  entirely  concur,  and  I  think  we  should 
not  have  had  much  difficulty  in  the  case,  if  we  had  directed 
cor  attention  specifically  to  the  exact  point  left  by  the 
Chief  Baron  to  the  jury.  Our  doubt  arose  from  thinking 
it  had  been  merely  left  to  the  jury  to  say  which  side  was 
right — whether  there  was  excess  or  no  excess :  if  that  had 
been  the  only  point  left  to  the  jury,  I  should  have  thought, 
although  they  found  there  was  no  excess,  that  that  did  not 
necessarily  shew  that  there  was  not  probable  cause ;  but 
it  appears  that  the  jury  were  not  merely  directed  to  say 
which  side  was  right,  but  whether  the  defendant  instituted 
the  prosecution  with  a  consciousness  that  he  was  in  the 
wrong.  Now,  when  that  direction  comes  to  be  considered, 
it  necessarily  implies  that  there  was  no  excess,  and  that 
the  defendant  knew  that  there  was  no  excess.  The  direc- 
tion was  therefore  right,  and  consequently  there  can  be 
no  rule. 

Bule  refused* 
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1846. 


May  7, 

In  an  action 
by  the  indoreer 
against  the  ac- 
oeptora  of  a  bill 
of  ezchanget 


Btbkle  v.  Harmbb,  Bbnham,  and  Layton. 

Assumpsit  by  the  indorsee  against  the  acceptors  of  a 

bill  of  exchange^  drawn  by  one  W.  Wood. 

The  defendants  Benham  and  Layton^  being  under  terms 

the  defendants,   of  pleading  issuably,  pleaded,  amongst  others,  the  follow- 

who  were  under   , 

terms  to  plead     ing  pleas  : — 

duiSl^r'*'  1-  That  after  the  defendants  had  accepted  the  said  bill, 
kwS*^  *^^?i.  and  before  it  became  due,  and  before  it  was  indorsed  to  the 
First,  that  after  plaintiff,  to  wit,  On  &c.,  the  said  William  Wood  waived  the 
before  indorse-    acceptance  of  the  said  bill,  and  exonerated  and  discharged 

ment  to  the 
plaintiflf,  the 
drawer  waived 
the  aooeptancei 
and  discharged 
the  defendants 
from  payment 
thereof,  of 
which  the  plain- 
tiff had  notice. 
Secondly,  that 
after  the  mak- 
ing and  accept- 
ing of  the  biU, 
and  before  it 
became  dae,  it 
was  deliyered 
by  the  defend- 
anto  to  W.  the 
drawer,  and 
that  after  it  was 
so  accepted  and 
delivered,  and 
while  W.  was 
the  holder  and 
payee  thereof, 
and  before  it 
became  due, 
W.  indorsed  it 
to  H.,  one  of 
the  acceptors, 
and  then  de- 
liyered it  to 
H.,  with  the 
intention  of 

divesting  himself,  and  thereby  he  did  divest  himself,  of  all  right,  title,  &c.  in  the  bill,  and  of  the 
right  of  suing  thereon,  and  of  indorsing  the  same  again ;  that  it  was  indorsed  to  H.  for  a  valaable 
consideration ;  that  H.  continued  to  be  the  holder  of  the  said  bill  always  from  the  time  of  the 
indorsement  thereof  until  it  was  afterwards  delivered  by  H.  to  the  plaintiff;  and  that  at  the  time 
when  the  bill  was  so  delivered  to  the  plaintiff  by  H.,  Uie  plaintiff  had  notice  of  all  the  fscts  :  — 
Heidf  that  these  were  issuable  pleas. 


the  defendants  from  the  same,  and  from  the  payment  of 
the  said  bill,  of  all  which  premises  the  plaintiff,  before  and 
at  the  said  time  of  the  said  indorsement  of  the  said  bill  to  the 
plaintiff,  had  notice  and  knowledge.   Verification. 

2.  That  after  the  making  and  accepting  of  the  said  bill, 
and  before  it  became  due,  to  wit,  on  &;c.,  the  same  was  de- 
livered, so  accepted  by  the  defendants,  to  the  said  W.Wood, 
and  that  after  the  said  bill  was  so  accepted  and  delivered,  and 
while  the  said  W.  Wood  was  the  holder  and  payee  thereof, 
and  before  it  became  due,  to  wit,  on  fcc,  the  said  W.  Wood 
indorsed  the  bill  to  the  said  J.  Harmer,  the  other  acceptor, 
and  then  delivered  it,  so  indorsed,  to  the  said  J.  Harmer, 
with  the  intention  of  divesting  himself,  and  thereby  he  did 
divest  himself,  of  all  right,  title,  &c.  in  the  bill,  and  of  the 
right  of  suing  thereon  when  the  same  should  become  due, 
and  of  indorsing  the  same  again ;  that  when  the  bill  was 
so  indorsed  to  the  said  J.  Harmer,  it  was  indorsed  for  a  good 
valuable  consideration  then  paid  to  the  said  W.Wood ;  that 
the  said  J.  Harmer  continued  to  be  and  was  the  holder 
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and  poraesaor  of^  and  the  person  entitled  to,  the  said        1846. 

bill  always  from  the  time  of  the  indorsement  thereof 

by  the  said  W.  Wood  until  the  bill  was  afterwards,  to  wit, 

on  fce.,  delivered  by  the  said  J.  Harmer  to  the  plaintiff; 

that  the  indorsement  in  the  declaration  mentioned  con« 

tists  merely  of  the  said  last-mentioned  delivery  by  the 

wid  J.  Harmer  to  the  plaintiff^  and  that  the  said  bill  was 

never  indorsed  by  the  said  W.  Wood,  otherwise  than  is  in 

tfaii  plea  mentioned;  and  that  before  and  at  the  time 

when  the  said  bill  was  so  delivered  to  the  plaintiff  by 

the  said  J.  Harmer,  the  plaintiff  had  notice  of  all  the 

bets  in  this  plea  mentioned.    Verification. 

The  plaintiff  having  signed  judgment,  on  the  ground 
that  these  pleas  were  not  issuable, 

Jfrrtt  obtained  a  rule  to  shew  cause  why  the  judgment 
ihoold  not  be  set  aside,  with  costs ;  against  which 

Mwrtm  Bbewed  cause. — These  pleas  are  not  issuable,  and 
ifford  no  answer  to  the  action,  but  raise  issues  which  are 
wholly  ImmateriaL  As  to  the  first,  the  waiver  of  the  ac-^ 
ceptance  by  the  drawer  is  no  extinguishment  of  the  right 
of  setion  npon  the  bill,  when  it  gets  into  the  hands  of  a 
psrty  who  can  sue  upon  it:  Richards  v.  Richards  (a). 
There,  a  married  woman,  being  administratrix,  received  a 
lom  of  money  in  that  character,  and  lent  the  same  to  her 
husband,  and  took  in  return  for  it  the  joint  and  several 
promissory  note  of  her  husband  and  two  other  persons, 
payable  to  her,  with  interest;  and  it  was  held,  that  although 
ihe  oonld  not  have  maintained  any  action  upon  the  note 
during  the  lifetime  of  her  husband,  yet,  he  having  died,  and 
the  note  having  been  given  for  a  good  consideration,  it 
was  a  chose  in  action  surviving  to  the  wife,  and  that  she 
might  maintain  an  action  upon  it  against  either  of  the 
other  makers.    The  acceptor  contracts  to  pay  any  person 

(a)  2B.&Ad.447. 
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1845.  who  is  the  holder  of  the  bill  at  the  time  it  becomes  dae« 
That  obligation  cannot  be  discharged  except  by  payment^ 
accord  and  satisfaction,  or  a  release.  [Pollock,  C.  B. — 
The  plea  states,  that  before  the  bill  became  dae,  and  before 
the  indorsement  to  the  plaintiflp,  the  drawer  waived  the 
acceptance.]  The  second  plea  also  is  not  issuable.  It 
attempts  to  set  up  as  an  answer  to  the  action  the  delivery 
of  the  bill  by  Wood  to  one  of  the  acceptors.  But  that  is 
immaterial,  inasmuch  as  it  was  indorsed  to  the  plaintiff 
before  it  became  due,  and  there  is  nothing  stated  in  the 
plea  which  shews  that  he  is  not  a  holder  for  value. 

JerviSj  in  support  of  the  rule. — First,  a  waiver  of  ac- 
ceptance is  a  good  plea,  and  there  is  no  necessity  to  shew  any 
consideration  for  it, except  under  particular  circumstances, 
where  the  renunciation  is  partial.  The  liability  of  an  ac- 
ceptor may  be  discharged  by  an  express  renunciation  of  his 
claim  by  the  holder :  Byles  on  Bills,  147  (a).  Here  the  plea 
states,  that  before  the  indorsement  to  the  plaintiff  the 
drawer  waived  the  acceptance,  and  thereby  the  liability  of 
the  defendants  was  discharged.  Stevens  y.  Thacker  {b)  and 
Whatley  v.  Tricker  (c)  are  in  point.  The  second  plea  is 
also  good.  The  delivery  of  the  bill  to  one  of  the  acceptors 
by  the  holder  before  it  became  due,  with  the  intention  of 
divesting  himself  of  all  rights  upon  the  bill,  is  equivalent 
to  a  payment  by  all ;  and  the  right  of  action  being  once 
extinguished,  the  plaintiff  could  not  afterwards  acquire 
any  title  to  sue  on  the  bill.  In  FreaAley  v.  Fox  (d),  it  was 
held,  that  where  the  payee  and  holder  of  a  promissory 
note  appoints  the  maker  his  executor,  the  debt  is  dis« 
charged,  and  no  action  can  be  maintained  on  the  note, 
even  by  a  person  to  whom  the  executor  has  indorsed  it. 
Here  the  same  consequences  follow  from  the  delivery  of 


(a)  4tli  edit  (c)  I  Campb.  35. 

(b)  Peake,  187.  (cQ  9  B.  &  C.  130 ;  4  Man.  &  Ry.  IB. 
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the  bill  to  the  acceptor.  This  is  not  the  case  of  a  mere  1845< 
suspension  of  the  remedy,  as  it  was  in  Richards  v.  Richards^ 
but  an  absolute  extinguishment  of  the  debt.  But  it  is 
eaough  for  the  defendants  to  satisfy  the  Court  that  these  are 
arguable  pleas.  [Parker  B. — ^If  this  amounts  to  payment, 
then  there  is  an  ayerment  that  the  plainti£f  had  notice  of 
it  before  the  bill  was  indorsed  to  him] . 

Pie  Curiam. — ^We  think  this  rule  to  set  aside  the  judg- 
ment ought  to  be  made  absolute,  but  without  costs.  An 
issuable  plea  is  that  which  puts  the  merits  of  the  cause, 
either  on  the  fieusts  or  the  law,  in  issue ; — ^which  will  decide 
the  action.  A  plea  may  ultimately  turn  out  to  be  bad, 
bat  it  is  not  therefore  non-issuable,  for,  if  it  were,  a  plea 
could  not  be  issuable  unless  it  were  also  a  good  one. 

Rule  absolute,  the  costs  to  be  costs  in  the 
cause. 


Harrison  v.  Luke.  May  7. 

UEBT  for  goods  sold  and  delivered,  and  on  an  account  When  two 

stated*    Plea,  nunquam  indebitatus.    This  was  a  case  tried  tobart^^oods 

before  the  Recorder  of  Hull  under  a  writ  of  trial.    The  SeSw"** 

plaintiff  was  an  oil  and  colourman  residing  at  Hull,  and  ^i«  ^  ^^'^^^ 

o  *  of  the  plaintiff, 

the  defendant  a  ship-owner  at  Charlestown,  in  Cornwall;  the  defoidont 

and  it  appeared,  that  on  the  27th  of  July,  1889,  the  de-  nSW^ 

fendant  wrote  a  letter  to  the  plaintiff,  stating,  that  he  had  ^,^^^ 

a  yellow  ochre  mine,  and  should  the  plaintiff  be  a  pur-  i^  npoo  which 

1^  ^       »        1  1-1  ,     ,.  .,  .         the  plaintiff 

chaser  of  ochre,  he  would  supply  him  with  any  quantity,  brought  an 
and  would  take  goods  for  it.    To  this  letter  the  plaintiff  ^^!l^^J^ 

liyered:— 
JSTcU,  thfll  tiie  lAEwe  of  time  did  not  entitle  the  phuntiff  to  maintain  tnch  an  aetion,  bnt  that 
hit  Rnedy  waa  ^  action  agahiat  the  defendant  for  not  deUyering  the  gooda  ponoant  to  the 
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1845.  returned  the  following  answer : — '^  I  have  no  objection 
taking  eight  or  ten  tons  of  ochre^  and  you  take  paint,  or 
any  other  article,  in  exchange.  Should  you  feel  inclined 
to  barter,  please  let  me  know  as  early  as  possible.''  The 
parties  accordingly  supplied  each  other,  and  continued  to 
deal  on  this  footing  for  some  time,  exchanging  paint  for 
ochre,  until  March,  1841,  when  the  balance  was  in  the 
plaintiff's  fayour ;  and  in  a  postscript  to  a  letter,  dated  the 
1st  of  March,  1841,  from  the  plaintiff  to  the  defendant, 
the  plaintiff  requested  defendant  to  send  ochre  "  to  balance 
our  account"  No  more  ochre,  after  this  time,  was  received 
by  the  plaintiff.  The  action  was  brought  in  December, 
1844.  At  the  trial  it  was  objected  for  the  defendant, 
that  the  plaintiff  ought  to  be  nonsuited,  as,  the  transaction 
being  one  of  barter,  he  was  not  entitled  to  recover  the 
value  of  the  goods  in  money.  The  learned  Recorder  di- 
rected a  verdict  for  the  plaintiff  for  the  amount  proved, 
giving  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Bam  having  obtained  a  rule  accordingly, 

Archbold  now  shewed  cause. — The  plaintiff  is  entitled 
to  maintain  an  action  for  goods  sold.  [Pollock,  C.  B. — 
The  question  is,  whether  it  is  a  transaction  of  barter, 
or  of  the  sale  of  goods^  and  whether  you  ought  not  to 
bring  your  action  against  the  defendant  for  not  sending 
goods  in  return.]  Where  two  parties  enter  into  a  con- 
tract of  barter,  and  one  of  them  omits  for  a  long  time  to 
send  goods  corresponding  in  value  with  those  which  have 
been  sent  to  him,  and  the  balance  is  ascertained,  that  is 
evidence  of  an  agreement  by  the  person  who  omits  to  send 
goods  to  pay  for  what  he  has  received  in  money.  In  Ingram 
V.  Shirley  (a),  it  was  held,  that  upon  an  agreement  be- 
tween two  traders  to  supply  each  other,  on  the  footing  of 
goods  for  goods,  after  a  balance  struck  between  them,  such 

(a)  I  Stark.  N.  P.  C.  185. 
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a  balance  is  to  be  paid  in  money.  There  Lord  Etten"  1845, 
borough  was  of  opinion^  that ''  upon  a  balance  stmck,  the 
amount  of  the  balance  was  dne  in  money^  otherwise  there 
would  be  no  end  of  the  dealings.^'  [Alderson^  B. — Sup- 
poae,  in  that  case,  there  had  been  the  words,  "  send  the 
balance  in  goods/'  Lord  EUenborough  would  not  have  said 
what  he  did.  The  delay  to  send  the  goods  would  not  alter 
the  nature  of  the  contract.]  Gareg  v.  Pyke  {a)  shews,  that 
if  there  be  a  settlement  of  account,  the  plaintiff  is  entitled 
to  recoTcr. 

jBosn,  oontr&,  was  stopped  by  the  Court. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought 
to  be  made  absolute.  Where  there  is  a  contract  of  barter, 
and  one  of  the  parties  omits  to  send  goods  in  return,  it 
cannot  be  contended  that  the  other  may  bring  an  action 
for  goods  sold.  No  mere  lapse  of  time  will  turn  a  contract 
of  barter  into  a  contract  for  goods  sold. 

Pabke,  B. — ^The  plaintiff's  remedy  is  by  an  action  against 
the  defendant  for  not  delivering  the  ochre  pursuant  to  the 
contract  between  them.  The  ground  of  Lord  EUen- 
borough's  decision  in  Ingram  y.  Shirley  was,  that  the  par- 
ties, by  stating  a  balance  of  £25  to  be  due,  intended  that 
amount  to  be  paid  in  money.  But,  if  there  be  a  contract 
of  barter,  you  cannot  change  that  into  a  contract  to  pay 
in  money,  unless  the  parties  come  to  a  fresh  agreement  to 
that  effect  The  defendant's  not  sending  the  ochre  is  a 
breach  of  the  old  agreement  only. 

Aldbbson,  B.,  and  Bolfb,  B.,  concurred. 

Rule  absolute. 
(a)  10  Ad.  &  EIL  512;  2  Per.  &  D.  427. 
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1846. 

May  7.  EvANs  V.  The  Dublin  and  Dbogheda  Railway 

Company. 

An  act  incor.  1  HIS  WRs  a  rule  calliDg  upon  the  plaintiff  to  shew  cause 
pm  fornui™'  ^^7  **^®  judgment,  and  all  proceedings  subsequent  to  the 
5»«  •  5f'!!;f3r      issuing  of  the  writ  of  summons,  and  also  an  order  of  Plati, 

from  DnDlin  to 

DrogfaeUa  B.,  if  necessarj,  should  not  be  set  aside.    By  stat.  6  &  7 

in  case  of  any  Will.  4,  c.  cxxzii,  (local  and  personal),  sect.  1,  a  bodj  of 
wS™non  tibe  P^^^^ns  was  incorporated  by  the  name  and  style  of  The 
company, "per-  Dublin  and  Drogheda  Railway  Company,  with  power  to 

sonal  acrrioe 

thereof  upon  Sue  and  be  sued  by  that  name,  and  with  power  to  purchase, 
cle^'ol^Sle^'  hold,  and  sell  land,  &c.  And  by  the  184th  section  it  is 
2™.P^Jv**  enacted,  that  "  in  all  cases  in  which  it  may  be  necessary 
larae  at  the  for  any  person  or  corporation  to  serve  any  summons  or  de- 
company,  or  of  niand,  or  any  notice,  or  any  writ  or  other  proceeding  at  law 
derk^le^'  ^'  ^"^  eqnity,  upon  the  said  company,  personal  service  thereof 
liTeringthe  upon  a  secretary  or  clerk  of  the  said  company,  or  leaving 

same  to  some        f  ,        «.         i.   i         . ,  J. 

inmate  at  anch  the  same  at  the  office  of  the  said  company,  or  of  a  secretary 

«>mpany,  or  at  <>'  clcrk.  Or  delivering  the  same  to  some  inmate  at  such 

S*abode o^aSh  ^®^  ^^  ^^®  Company,  or  at  the  last  or  usual  place  of  abode 

iecreury  or  of  such  secretary  or  clerk,  or,  in  case  the  same  respectively 

caae  the  same  shall  not  be  found  or  known,  then  personal  service  thereof 

■hooldnot'be  ^P^^  ^"7  othcr  agent  of  or  officer  employed  by  the  said 

S°"^*"rwM3r'  ^®°^P*^°y*  ^'  ^^  ^^J  ^^®  director  of  the  said  company,  or 

lerrice  thereof  delivering  the  same  to  some  inmate  of  the  last  or  usual 

ii^t,^e.%r  place  of  abode  of  such  agent,  or  officer,  or  director,  shall 

Sf  tS?c^m!*^^'  be  deemed  good  and  sufficient  service  of  the  same  respect- 

C°ZulS*'*^  ively  on  the  said  company."    The  plaintiff  had,  on  the 

ffoodiervice.  12th  of  December,  1844,  sued  out  of  this  Court  a  writ  of 

mona  ha?i^'  summons  in  an  action  of  debt,  and  directed  it  "  To  the 

^isCOTTt"*  Dublin  and  Drogheda  Railway  Company,  a  director  of 

into  Middleiex 

against  the 

company,  who  liad  not  any  office  in  England,  or  any  aecretarr  or  clerk  to  represent  them  here, 

was  served  upon  one  of  the  directors  of  the  company  in  London : — fteldt  that  snch  service  was 

null  and  void ;  that  the  proper  service  was  upon  the  secretary  or  clerk  at  the  office ;  bat  that 

the  parties,  residing  in  Ireland,  were  not  amenable  to  the  jurisdiction  of  this  Court, 
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vhidi  company^  to  wit^  Peter  Eckersleyy  is  resident  in  the        1845. 

dty  of  Westminster^  and  the  county  of  Middlesex  *"  which      ^e^'^nT 

writ  was,  on  the  same  day.  served  on  Eckersley  in  London.  v- 

•^  "^  Dublin  and 

This  writ  Eckersley  put  into  the  hands  of  Messrs.  Palmer     Dkoohbda 

k  Nettleship^  attorneys  in  London^  with  instructions  to  take        '^^^^ 
inch  steps  only  as  should  be  absolutely  necessary.     They 
accordingly^  on  the  14th  of  December^  communicated  to 
the  plaintiff's  attorneys^  Messrs.  Sharpe,  Field,  &  Jackson, 
that  they  were  advised  by  counsel  that  the  service  of  the 
writ  of  summons,  not  being  in  accordance  with  the  provi- 
sions of  that  statute,  was  bad ;  that  it  would  accordingly 
be  disregarded,  and  any  further  proceedings  taken  under 
it  by  the  plaintiff,  in  England,  would  be  at  his  own  peril. 
The  plaintiff's  attorneys,  however,  on  the  20th  of  January, 
entered  an  appearance  for  the  defendants  sec.  stat,  and 
on  their  attorneys  refusing  to  accept  service  of  declaration, 
or  recognise  the  appearance,  an  order  was,  on  the  23rd  of 
January,  1845,  obtained  from  Alderson^  B.,  to  allow  the 
plaintiff  ''to  affix  a  copy  and  notice  of  declaration  in  the 
office  of  Exchequer  of  Pleas,  and  also  to  leave  a  true  copy 
thereof  at  the  office  of  Messrs.  Palmer  &  Nettleship,  and 
that  the  same  be  deemed  good  and  sufficient  notice  of 
inch  declaration  to  the  defendants/'   The  copy  declaration 
and  particulars  were  immediately  served  on  Messrs.  Palmer 
k  Nettleship,  who,  on  the  23rd  of  January,  forwarded 
them  to  the  solicitors  of  the  company  in  Dublin,  and  wrote 
to  the  plaintiff's  attorneys  to  say,  that  having  no  authority 
from  the  company  to  accept  service,  they  could  not  do  any 
act  which  would  even  impliedly  admit  the  jurisdiction  of 
the  Court,  and  that  the  plaintiff  must  proceed  at  his  own 
peril.    The  plaintiff's  attornies,  however,  disregarding  this, 
ngned  judgment  on  the  11th  of  February,  whereupon  an 
application  was  made  at  chambers  by  Palmer  &  Nettleship, 
on  the  part  of  the  company,  to  set  aside  the  proceedings, 
and  the  following  order  was  made,  by  Piatt,  B.,  on  the 
14th  of  February : — ''  On  hearing  counsel,  and  reading  &c., 
1  do  order^  that,  on  payment  of  costs  within  five  days,  the 
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1545*        judgment  signed  herein  be  set  aside,  the  defiendants  plead- 

Etass^      ^  isBuablj  within  ten  days;  and  that,  in  defiuih  of  paj- 

*•  ment  of  the  said  costs  within  the  time  aforesaid,  or  of 

DsooBKSA    pleading  within  the  time  aforesaid,  the  drfendants*  appli- 

Railway  Co.  ^^^^^^  ^  ^^t  aside  the  judgment  be  discharged,  with  costs, 

to  be  paid  hj  the  defendants  to  the  plaintiff,  or  to  Messrs. 

Sharpe  fc  Co.,  his  attorneys.''    Hus  order  having  been 

drawn  np  hy  the  plaintiff's  attorneys. 

Peacock,  on  the  23rd  of  Aprilj  obtained  the  abore  rale 
to  set  aside  the  jodgment^  and  all  proceedings  subsequent 
to  the  writ  of  summons,  and  the  above  order  of  Piatt,  B., 
if  necessary,  on  affidayits  stating  the  above  &cts.  The 
affidavits  also  stated,  that  the  office  of  the  Dublin  and 
Drogheda  Bailway  Company,  ever  since  its  incorporation, 
was  at  No.  22,  Marlborongh-street,  Dublin,  and  that  the 
deponents  believed  this  to  have  been  known  to  the  plain- 
tiff; and  that  the  company  never  had  any  secretary, 
office,  derkj  or  place  of  business  in  England,  nor  any 
director  there  representing  or  acting  for  the  company. 

Cromptan  now  shewed  cause.  There  are  two  questions 
in  tins  case:  first,  whether  service  of  the  writ,  under  this 
act,  upon  one  of  the  directors  of  the  company  in  London 
was  good  service ;  secondly,  whether  the  application  to  set 
aside  the  judgment  was  made  in  due  time.  First,  the 
service  on  one  of  the  directors  in  London  was  sufficient. 
Service  on  the  secretary  or  clerk  would  clearly  be  suf- 
ficient service,  and  there  ia  nothing  in  the  act  to  confine  it 
to  Ireland ;  and  therefore  service  on  the  clerk  or  secretary 
would  be  good,  if  made  here.  Then  the  act  provides,  that 
leaving  the  process  at  the  office  of  the  secretary  or  clerk,  or 
at  the  last  place  of  abode  of  such  secretary  or  clerk,  or,  in 
case  the  same  shall  not  be  found  or  known,  then  personal 
service  thereof  upon  any  other  agent  of  the  company,  or 
on  any  one  director  of  the  company,  shall  be  deemed  good 
service.    Now  there  is  nothing  to  confine  this  service  to 
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Ireland ;  and,  at  this  action  is  bronght  in  MiddleseZy  the  1845. 
act  must  mean  that  the  writ  should  be  served  where  such  a  evaks 
writ  can  be  served,  namely,  in  England.     [Jlderson,  B. —  ** 

It  means,  where  it  would  probably  come  to  the  knowledge  Dboubbda 
of  the  company.  If  no  secretary,  or  office,  could  be 
found,  then  it  may  be  served  upon  a  director.  Parke, 
B. — Yon  can  have  no  right  to  serve  a  director,  until 
you  have  tried  without  success  to  serve  the  secretary  or 
clerk,  either  personally,  or  at  the  office,  or  upon  an  inmate 
there.  Service  at  the  office  is  the  proper  service.  The 
parties  capable  of  being  served  live  in  Ireland,  and  are  not 
amenable  to  the  jurisdiction  of  this  Court.  Alderson,  B. 
— ^The  proper  service  is  a  service  on  the  secretary  at  the 
office  in  Ireland.] 

Assuming,  then,  that  this  service  is  not  in  compliance 
with  the  act,  still  it  is  not  a  nullity,  but  is  at  most  an  irre- 
gularity, and  the  party  served  was  bound  to  come  within  a 
.reasonable  time  to  move  to  set  it  aside;  1  Chit.  Archb. 
107,  116;  and  the  Court  will  not  set  aside  process,  where 
the  party  moving  has  allowed  the  plaintiff  to  take  fresh 
steps.  In  this  case  the  defendants  knew  that  one  of  the 
directors  had  been  served  with  the  writ  of  summons  and 
declaration,  and  that  it  had  been  stuck  up  in  the  office. 
[Pollock,  C.  B. — And  you  knew  that  they  were  object- 
ing all  the  time  to  your  proceedings,  and  they  gave  you 
notice  that  you  must  proceed  at  your  peril.]  That  makes 
it  stronger,  as  they  ought  to  have  applied  to  the  Court.  In 
order  to  answer  the  objection  as  to  delay,  the  parties  should 
shew  that  the  facts  did  not  come  to  their  knowledge.  [Parke, 
B. — Suppose  this  were  the  case  of  an  Irishman  residing  in 
Dublin,  and  that  a  writ  directed  to  him  from  this  court 
were  served  upon  some  person  here,  who  had  no  connexion 
whatever  with  him,  could  he  not  now  apply  to  set  aside 
the  proceedings?  He  would  not  be  amenable  to  this 
Court.  Now  this  is  precisely  that  case,  for  one  of  the 
directors  is  not  the  company.]     Where  a  party  has  been 
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served  in  a  wrong  oooBtj^  it  is  not  oonsideDed  a  nuUity. 
[Akkrsan,  B. — ^A  |ieraonaI  s^viee  is  sonetimes  pfesmned 
from  that  which  is  equivalent  to  it;  and  where  you  aaswaoe 
a  man  to  have  been  served  in  a  particular  eoftnty,  though 
in  fact  he  was  notj  you  assume  a  service  which  would  have 
been  good.  But  here  we  are  asked  to  presume  a  good 
service  in  Irelai^i  from  an  act  done  here^  whksh  would  be 
bad  if  done  in  Ireland] . 

Bule  absolute^  but  without  costs. 


Mays. 


Leaf  v.  Topham  and  Another  (a). 


In  an  action  for  OaSE  for  the  infringement  of  a  patent^  of  which  the 

ment  of  a  pa-  plaintiff  was  assignee.    The  patent,  which  had  been  grant- 

fendant^dc!  ®^  *^  ^°®  ^'  ^'  I^^gw^^d,  was  for  "  a  certain  method  of 

Ujcred  a  notice  weaving  elastic  fabrics." 

of  objections,  ° 

The  defendant  pleaded,  sixthly,  that  the  said  J.  Y. 
Desgrand  did  not,  by  the  said  specification  and  instru- 
ment in  writing  under  his  hand  and  seal,  in  the  declar* 
ation  mentioned,  particularly  describe  and  ascertain  the 
nature  of  the  said  supposed  invention.  Seventhly,  that 
the  said  J.  V.  Desgrand  did  not,  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  said 
the  other  stated  supposed  letters-patcut,  cause  any  instrument  in  writing 
not  caused  under  his  hand  and  seal,  particularly  describing  the  nature 
Sn  wiffidratij  ®^  *^®  ^^^  invention,  to  be  inroUed  in  Chancery, 
dcscribiiy  the         The  defendant  delivered  with  his  pleas,  under  the  5  & 

nature  of  the  '^ 

supposed  in- 
vention to  be 

duly  inrolled  in  Chancery  t^Held,  that  the  last  objection  was  not  sufficiently  precise ;  and  the 
Court  ordered  an  amendment,  which  was  made  by  inaertiiig  the  word  **  other "  beAm 
<•  specification." 


one  of  which 
stated  that  the 
patentee  did 
not,  by  the 
specification  in 
the  declaration 
mentioned, 
sufficiently 
describe  the 
nature  of  the 
supposed  in- 
Tention;  and 


(a)  Before  Parke,  B.,  sitting  alone. 
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6  Wai.  4,  c  88,  8.  B,  Ae  following  (amongst  other)  notices      ^846. 
of  objections: — 

That  the  said  J.  V.  Desgrand  did  not,  by  Vbe  said  spe- 
cification, particnlarly  and  snflSciently  describe  and  ascer- 
tain the  nature  of  tbe  said  supposed  invention,  and  in 
what  manner  the  said  supposed  invention  was  and  is 
to  be  performed. 

That  the  said  J.  V.  Desgrand  has  not  caused  any  spe- 
eification  or  instrument  in  writing,  under  his  hand  and 
seal,  particularly  and  sufSciently  describing  and  ascertain- 
ing the  nature  of  the  said  supposed  invention,  and  in  what 
manner  the  same  was  and  is  to  be  performed,  to  be  duly 
inroQed  in  the  high  Court  of  Chancery. 

BcvM  having  obtained  a  rule,  calling  upon  the  defend- 
ant to  shew  cause  why  he  should  not  d'elivier  further  and 
better  particulars  of  his  objections,  or  why  the  notice  of 
objections  already  given  shotdd  not  be  amended, 

IRndmarch  shewed  cause. — The  question  is,  whether  the 
objections  are  sufficiently  precise.     The  defendant  con- 
tends that  they  are  so.    In  Heath  v.  Unwin  (a),  the  objec- 
tion was  in  terms  quite  as  general  as  the  present,  and  yet 
it  was  held  good.    The  second  objection  there  was,  "  that 
the  specification  and  disclaimer  did  not  sufficiently  describe 
the  nature  of  the  invention,  and  the  manner  in  which  it 
was  to  be  performed.^'    And  Lord  Abinger,  C.  B.,  said, 
'' Surely  it  is  enough  for  the  defendant  to  say  that  the  spe- 
afication  does  not  properly  set  forth  the  invention.    The 
Legislature  never  intended  that  the  defendant  should  argue 
lis  case  in  the  statement  of  objections  which  he  delivers  in 
x>mpliance  with  the  act."     [Parke,  B. — ^You  say,  in  the 
last  objection,  that  Desgrand  had  not  caused  ''any  speci- 
fication or  instrument  in  writing,  sufficiently  describing 

(a)  10M.&W.6d4. 
l2 
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1845.  the  nature  of  the  invention^  to  be  inroUed/'  I  should  not 
know  by  that^  whether  jou  meant  to  say  that  there  was 
no  specification  in  writing,  or  that  it  did  not  sufficiently 
describe  the  invention.  If  you  put  in  the  word  "  other/' 
I  could  understand  it.]  The  notice  may  be  double,  but 
that  is  no  objection  to  it,  as  the  same  partictdarity  is  not 
required  as  in  a  plea. 

Parke,  B. — I  think  the  meaning  of  the  last  objection 
is  too  obscure.  It  may  either  mean,  that  there  is  no 
specification  existing  among  the  rolls  of  the  court,  or  that 
that  which  has  been  inrolled  is  defective  in  not  sufficiently 
describing  the  invention.  It  is  not  necessary  that  the  notice 
of  objections  should  set  out  the  evidence  on  which  the 
defendant  relies,  but  it  ought  to  be  more  specific  than  this 
is.  The  act  of  Parliament  which  requires  the  notice  of 
objections  was  framed  at  a  time  when  the  general  issue 
was  the  usual  plea  in  cases  of  this  kind,  and  it  was  no 
doubt  intended  to  pass  in  the  place  of  special  pleas  (a). 
The  defendant  had  better  amend  his  last  objection,  by  in- 
serting the  word  ''  other,''  and  stating  that  no  other  speci- 
fication, &c.  was  duly  inrolled  in  Chancery. 

Rule  absolute* 

(a)  5  &  6  Will.  4,  c.  83.  See  the  note  to  FUher  v.  Dewick,  6  Soott, 
593 ;  and  Jonea  v.  Berger,  6  Scott,  N.  R.,  210. 
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Beabup  and  Another  v.  Peacock.  jlf^y  7. 

IHIS  was  a  role  calling  upon  the  defendant  to  shew  Where  a  de- 

.  •         ••  •      j»       claration  con- 

canse  why  an  attachment  should  not  issue  against  him  for  tained  several 
non-payment  of  money  pursuant  to  an  award  and  alio-  ^^J^  waTre-  * 
catur.     This  action^  which  was  indebitatus  assumpsit  for  ^^/^^f^^^^ 
work  and  labour,  goods  sold  and  delivered,  money  paid,  fore  plea  plead- 
money  lent,  and  on  an  account  stated,  was,  before  plea  that  the  arbi- 
pleaded,  referred  to  arbitration  by  order  of  a  Judge.    The  K  to"  nd 
srbitrator,  after  reciting  in  his  award  that  the  action  was  »pecificaUy 

°  upon  each 

brought  to  recover  381/.  9s.  lid,  for  work  and  labour,  count  in  the 
goods  sold,  and  money  expended  and  laid  out  for  and  lent  might  find  ge- 
to  the  defendant,  proceeded  to  award  as  follows  :— « I  do  "S^tiVhid^ 
award,   adjudge,  and  determine  that  the  said  William  goodcauacof 

action  for  a 

Bearup  and  Mary  Shevill  had  good  cause  of  action  against  certain  ram, 
the  said  Thomas  Peacock ;  and  I  do  assess  and  award  the  [he  ddfendant 
damages  to  be  paid  by  the  said  T.  Peacock  to  the  said  ^^J^*^  ^"* 
William    Bearup     and    Mary    Shevill    at    the    sum    of 
86L  149.  bdJ*    Against  the  above  rule 

Knowles  now  shewed  cause. — The  award  is  bad,  inas- 
much as  the  arbitrator  has  omitted  to  specify  on  which  of 
the  causes  of  action  mentioned  in  the  declaration  he  has 
found  the  money  to  be  due.  \^Parke,  B. — ^You  are  con- 
fined to  the  award  itself,  and  cannot  refer  to  the  declara- 
tion, unless  you  have  brought  it  before  the  Court  upon 
affidavit.]  Undoubtedly  it  was  so  held  in  Rowe  v.  Saw- 
yer  (a) ;  but  here  it  appears,  by  the  recital  in  the  award 
itself,  that  the  action  was  brought  for  work  and  labour, 
goods  sold,  and  money  paid  and  lent,  and  therefore  it  suf- 
ficiently appears  on  the  face  of  the  award  that  the  arbi- 


(a)  7Dowl.  P.C.691. 
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trator  has  awarded  on  all  the  issues;  and  as  the  costs  are 
to  be  assessed  on  all  the  counts^  the  award  is  not  final. 

Per  Curiam. — There  is  nothing  on  the  face  of  the  award 
to  shew  that  any  is9ue  was  raised  on  the  counts  in  the  de- 
claration; and|  for  all  that  appears,  the  sum  awarded 
might  all  h&ye  been  recovered  on  one  count  only. 

Rule  absolute. 


On  the  following  day,  Knowlea  moved  to  set  aside  the 
awards  on  the  ground  of  misconduct  on  the  part  of  the 
arbitrator,  and  also  that  he  had  not  disposed  of  all  the 
matters  referred  to  him  in  the  cause. 

Per  Curiam. — The  defendant  may  take  a  rule  on  the 
first  point,  but  we  cannot  grant  it  upon  the  other.  The 
parties  have  referred  the  matters  in  difference  in  the  ac- 
tion, bi^j;,  until  plea  pleafled,  we  cannot  tell  what  the  issues 
are.  It  may  be  that  the  defendant  did  not  dispute  more 
than  one  part  of  the  plaintiff's  claim,  and  may  have  let 
judgment  go  by  default  as  to  the  rest.  There  is  no  author- 
ity that;  an  arbitrator  is  bound  to .  decide  uppn  each  count 
of  the  declaration,  where  there  is  no  plea. 

Rule  refused. 
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The  Earl  of  Stamfobd  and  Wabbinoton  v.  Dunbab.  May  8. 

IHE  verdict  in  this  case  (which  was  a  feigned  issue  de-  TheraeoesrfU 
lirered  under  the  Tithe  Commutation  Act^  6  &  7  Will.  4,  ^^  dke^ 
c  71,  8.46)  having  been  found  for  the  plaintiff,  and  sus-  q^^^^^ 
tained  by  the  Court  (a),  a  rule  was  afterwards  obtained,  Act,  6&7wm. 
calling  upon  the  defendant  to  shew  cause  why  the  plamtiff  is  entitled  to 
should  not  be  allowed  the  costs  of  the  issue,  under  the  46th  y^^  ^^  ^^j^ 
section  of  the  act,  which  provides,  that  the  costs  of  every  ^^JJ^®  ^"^ 
action,  and  of  stating  every  special  case  as  thereinbefore  faith,  or  has 

"     *■  racceeded  par- 

provided,  '''shall  be  in  the  discretion  of  the  Court  in  or  by  tiaUy  only ;  and 
which  the  same  shall  be  decided."  Se  <»mmif^ 

sioner  had  pre- 
viooaly  decided 

fFhUehursi' now  stiewed  cause. — A  discretionary  power  in  favour  of  the 
as  to  the  cost^  is  no  doubt  vested  in  the  Court  by  the  ^  *''P*^' 
statute,  but  it  ought  to  be  exercised  by  analogy  to  the 
practice  in  other  cases.  The  8  &  9  Will.  8j  c.  11,  s.  2,  gives 
costs' on  a  writ  of  error,  when  the  judgment  is  a£Brmed  or 
the  writ  of  error  discontinued ;  yet,  where  the  judgment  is 
reversed,  no  cosrts  are  given,  because  they  arose  firom'the 
error  of  the  Court  below.  So,  no  costs  are  given  when  a 
new  trial 'is  directed  for  misdirection  or  mistake  of  the  law 
by  the  Judge ;  nor  when  an  order  of  a  Judge,  or  of  justices, 
is  set  aside.  By  analogy,  therefore,  no  copts  ought  to 
be  given  against  the  defendant  in  this  case,  for  though  he 
was*imsuccessfol  in  the  issue,  the  proceedings  arose  out  of 
the  mistalse  in  law  of  the  commissioner,  who  for  this  pur- 
pose exercises  judicial  fonctions,  and  must  be  considered 
in  the  light  of  a  Judge. 

Cowling,  in  support  of  the  rule,  stated  that  this  qtlestion 
had  come  before  the  Court  of  Queen's  Bench,  during  the 
present  term,  in  two  cases,  in  both  of  which  costs  had  been 


(b)  13  M.  &  W.  822. 
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1845.  awarded  to  the  party  successful  in  the  issue^  although  the 
proceedings  were  partly  occasioned  by  an  erroneous  de- 
cision of  the  tithe  commissioner  in  point  of  law.  IRol/e, 
B. — ^The  principle  on  which  the  Court  acted  in  those  cases 
appears  to  have  been,  that  primft  facie  the  successful  party 
oiight  to  have  his  costs^  but  that  such  prim&  facie  right 
might  be  rebutted  by  special  circumstances.  In  truth,  the 
question  in  the  present  case  was  not  a  question  of  law, 
but  of  fact,  viz.  whether  a  modus  dedmandi  had  existed 
from  time  immemorial.] 

Pollock,  C.  B. — It  does  not  appear  that  either  of  the 
cases  in  the  Queen's  Bench  raised  the  question  as  to  the 
allowance  of  costs,  where  the  question  to  be  determined  in 
the  issue  was  purely  one  of  law.  But,  considering  the 
whole  subject,  together  with  those  cases,  the  rule  which 
we  are  disposed  to  lay  down  with  respect  to  the  allowance 
of  costs  under  this  act  is,  that  in  all  cases  the  successful 
party  should  have  his  costs,  unless  he  has  disentitled  him- 
self by  some  misconduct  or  bad  faith  from  receiving  them, 
or  unless  in  cases  where  his  success  is  partial  only. 

Parke,  B. — ^The  question  of  costs  is  dependent  on  the 
practice  of  the  courts,  which  in  this  respect  is  arbitrary 
and  varying.  Some  tribunals  indemnify  the  party  ulti- 
mately successful,  who  has  gone  through  several  courts,  for 
his  costs  in  all.  This  is  the  rule  in  appeals  from  the  East 
Indies,  which  is  thus  regulated  by  statute,  on  the  principle 
that  a  man  ought  to  be  indemnified  for  all  the  costs  he 
may  have  been  put  to  in  establishing  his  right. 

Aldbbson,  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute  (a). 

(a)  The  like  question  arose  in  Savage^  (Trin.  T.,  1845,  May  22), 
a    subsequent  case  of   Stckea  y.      in  which  a  special  case  had  beoi 
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directed  under  the  statute,  and 
jQi^ment  given  for  the  defendant, 
contrary  to  the  decision  of  the  as- 
aistant  commissioner;  and  the 
Court  there,  upon  a  similar  rule  to 
the  preaenty  laid  down  the  same 
rale  as  in  the  principal  case. 
Rofe,  B.,  said,  '<  The  only  ra- 
tional rule,  as  to  who  is  to  pay 
the  costs,  is,  that  the  party  should 
pay  the  costs  who  occasions  the 
costs.  This  case  has  been  put  as 
if  it  were  in  the  nature  of  an  ap- 
peal from  one  tribunal  to  another. 
I  do  not  think  that  is  the  proper 
construction  of  the  46th  section. 
On  the  last  day  of  term,  I  stated, 
what  I  still  retain  as  being  the 
correct  Tiew  of  that  section,  that 
the  meaning  is  this :  it  is  a  very 
important  matter  that  the  parties 
sre  litigating  about,  and  they  shall 
hsve  the  right  of  trying  it  in  the 
fixm  of  an  iasne,  unless  they  agree 


to  take  the  commissioner's  deci- 
sion. The  ordinary  way  of  trying 
whether  there  is  a  modus  or  not,  is 
by  an  issue,  or  some  proceeding  in 
a  court  of  law.  The  parties  have 
a  right  to  try  the  question  so  ;  it  is 
to  bind  their  rights  for  ever.  And 
whoever  alleges  that  which  turns 
out  to  be  the  wrong  view  of  the 
case,  he  is  the  party  who  ought,  in 
a  court  of  justice,  to  pay  for  the 
proceedings."  And  PitUt^  B.,  said, 
**  I  am  glad  the  matter  has  been 
mentioned  again  on  the/r«<  day  of 
term,  because,  the  doctrine  having 
been  laid  down  on  the  hut  day  of 
term,  it  might  not  have  been  thought 
to  carry  with  it  that  weight  which 
the  Court  meant  to  give  it.  The 
.question  was  fully  taken  into  con- 
sideration by  the  Court." — Rule 
absolute. 

Jervii,  for  the  plaintiff;  Peacock, 
for  the  defendant. 


1845. 

Earl  of 
Stamvoru 

V. 

Dunbar. 
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VACATION  SITTINGS  AFTER  EASTER 
TERM. 


May  13.  ApPBLMANS  V.  BLANCHE. 

The  omiBsion  of  AsSUMPSIT.— The  declaration  stated,  that,  before  mak- 
names  of  per-  iug  the  promise  thereinafter  mentioned,  the  pkdntiff  and 
in'plcading'^  the  defendant  had  been  co-partners  in  trade,  which  said 
('^^i' ^  partnershipj  just  before  the  making  of  the  said  promise,  to 
ETerment)  is  wit,  on  the  20th  December,  1844,  the  plaintiff  and  the 
^^^  de-  defendant  had  dissolved.  And  whereas,  before  the  making 
"Tdedaratioii  ^^  *^®  ™^  promise,  a  certain  bill  of  exchange,  drawn  by 
™  te?"S!!^'  H    ^^  plaintiff  upon  and  accepted  by  Marchand,  for  the 

Diaintiffand  payment  to  the  order  of  the  plaintiffs  of  the  sum  of  JS40, 
bMm'partaen     being  a  debt  due  by  the  said  Marchand  to  the  plain- 

iSi'^wli  tiff  and  the  defendant,  had  been  and  was  lost  by  the 
partnerriiip^and  plaintiff  and  the  defendant,  with  their  indorsement  in 
exchange,  blank  thcrcon,  and  at  the  time  of  the  making  of  the  said 

plaintiff  iiTOn  proDiise  Continued  lost,  and  not  found  by  them ;  and  there- 
and  accepted      upon  heretofore,  to  wit,  on  the  day  and  year  last  aforesaid, 

Dy  Ally  for^^Of 

being  a  debt  dne  in  consideration  that  the  plaintiff,  at  the  request  of  the 

from  M.  to  the 
plaintiff  and 

defendant,  had  been  lost  by  the  plaintiff  and  defendant,  with  their  indorsement  in  blank  there* 
on ;  and  tiierenpon,  in  oonaideration  that  the  plaintiff  dellTered  to  the  defendant  another  bill  for 
£40,  and  four  promissory  notes  for  £2^  each,  for  his  share  of  the  capital  of  the  partnership, 
the  defendant  promised  the  plaintiff  to  bear  the  loss  of  half  the  amount  that  might  not  be  paid 
in  liquidation  of  the  lost  bill ;  provided,  that  in  case  of  M/s  making  any  difficulty,  the  plaintiff 
should  obtain  the  approval  of  Messrs.  B.  &  6.,  the  defendant's  advocates,  to  any  proceedings 
against  M. ;  and  that  the  defendant  would  deposit,  when  required  by  the  plaintiff,  £AQ  in  the 
hands  of  a  third  party,  in  case  such  deposit  should  be  found  necessary  to  recover  tiie  said  debt 
due  by  M.  Averment,  that  it  became  necessary  to  deposit  the  £Ah,  for  the  purpose  of  re. 
covering  the  debt  due  from  M.,  M.  being  ready  to  pay  the  debt  if  the  ;^40  were  deposited  at 
the  Bank  of  England,  to  indemnify  him  against  the  payment  of  the  lostbiil ;  and  that  the  Bank 
were  ready  to  receive  and  hold  the  money.  Breadi,  that  the  defendant  refosed  to  make  such 
deposit  :—H«/<f,  on  special  demurrer,  that  the  promise  of  the  defendant  was  an  absolnte  promise 
to  deposit  the  jf40  u  necessary,  and  was  not  dependent  on  the  approval  of  his  advocates: 
and  that  a  sufficient  consideration  for,  and  breach  of,  such  promise  were  alleged  in  the 
declaration. 
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defeadant^  then  delivered  to  tbe  defendant  a  bill  of  ex^        1845. 
change  in  writing,  drawn  by  Eowland  upon  and  ac- 

cepted by  W.  Oyeres,  for.  the  sum  of  d£40,  payable  to  the 
order  of  the  said  Rowland  on  the  25th  day  of  Fe- 

bruary then  next,  and  indorsed  in  blank  by  the  said 
Rowland,  and  then  at  the  like  request  ddivered  to  him  four 
several  psomissory  notes  in  writings  each  made  by  the  plain- 
tiff, for  the  payment  toi  the  defendant  or  his  order  of  the 
sum  of  iS20,  payable,  quo- on  the  1st  day  of  July  1845,  one 
other  on  tbe  1st  day  of  January  1846,  one-other  on  the  Ist 
day  of  July  1846,  and  the  other  on  the  Ist  day  of  January 
1847,  being  for  and  on  account  of  the  defendant's  share  of 
the  capital  ol  the  said  co-partnership,  the  defendant  then, 
promised  the  plaintiff  to  bear  the  loss  of  half  the  amount^ 
of  the  sum  which  might  not  be  paid  in  liquidation,  of  the 
said  lost  bill  of  exchange;  provided,  that^  in,  case  of  the 
said  Marchand  ipaking  any  difficulty,  the  plaintiff 

should  obtain  the  approval)  of  Messrs.  BonviUe  &  GMon, 
advocates  to  the  defendanti  to  any  proceedings  taken. 
against  the  said  Marchand  tq.  obtain  the  pigment  oi 
the  whole  or  part  of  the  said:  debt,  &nd  that  the  defendant 
would  depodt  (when  and  wheresoever  it  might  be  required 
by  the  plaintiff)  the  sum.  of  £40  in  the  hands  of  a  third 
party,  in  case  such  deposit  should  be  found  necessary  to 
recover  the  said  debt  due  by  the  said  Marchand ;  but 

that  the  defendant  should  not,  under  any  pretence,  even  if 
be  should  advance  the  sum  of  j640  to  ensure  the  payment 
of  the  said  debt  due  frpm  the  said  Marchand,  claim 

or  receive  the  amount  of  the  said  debt,  because  the  sum  ol 
i680,  in  which  the  plaintiff  was  indebted  to  the  defendant, 
had  be^i  settled  by  the  said  four  promissory  notes.  And 
the  plaintiff  avers^that,  after  the  making  the  said  promise, 
to  wit,  on  the  day  wd  year  aforesaid,  it  did  become  and 
was  found  to  be  necessary  to  deposit  the  sum  of  £40  in  the 
hands  of  a  third  party,  for  the  purpose  of  recovering  the 
said  debt  due  from  the  said        Marchand,  in  this,  to  wit, 
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that  the  said  Marchand  was  then  ready  and  willing 

and  then  offered  the  plaintiff  to  pay  to  him  the  said  debt 
of  £4X),  if  that  sum  of  £40  was  deposited  in  the  Bank  of 
England^  in  the  names  of  the  Governor  and  Company  of 
the  Bank  of  England,  to  indemnify  him  against  payment 
of  the  said  lost  bill  of  exchange ;  and  the  Gbvernor  and 
Company  of  the  Bank  of  England  were  then  ready  and 
willing  to  accept,  receive,  and  hold  the  said  snm  of  £40 
on  the  terms  aforesaid ;  of  ail  which  the  defendant  had  then 
dne  notice,  and  was  then  requested  by  the  plaintiff  to  de- 
posit the  sum  of  £40  in  the  Bank  of  England,  in  the  names 
of  the  said  Governor  and  Company  of  the  Bank  of  England^ 
for  the  purpose  aforesaid,  on  or  before  the  sixth  day  of 
January  instant,  the  same  then  being  a  reasonable  time  in 
that  behalf;  and  although  the  said  time  had  elapsed  before 
the  commencement  of  this  snit,  yet  the  defendant  disre- 
garded his  promise,  and  did  not  nor  would  deposit  the  said 
sum  of  £40,  or  any  part  thereof,  in  the  said  Bank  of  Eng- 
land, in  the  names  of  the  Grovernor  and  Company  of  the 
Bank  of  England,  but  wholly  neglected  and  refused  so  to 
do;  by  means  of  which  premises  the  plaintiff  has  been 
wholly  prevented  from  obtaining  payment  from  the  said 

Marchand  of  the  said  debt  of  £40,  or  any  part  thereof^ 
which  he  might  and  otherwise  would  have  obtained.  And 
the  plaintiff  avers,  that  the  said  bill  of  exchange  for  £40 
hath  always  hitherto  remained  and  still  is  lost  and  not 
found,  and  the  said  debt  of  £40  is  still  due  and  unpaid. 

Special  demurrer,  assigning  for  causes,  that  the  said  de- 
claration does  not  contain  any  sufficient  averment  that  it 
was  found  to  be  or  in  fact  was  necessary  for  the  recovery 
of  the  said  debt  therein  mentioned  to  be  due  by  the  said 

Marchand,  that  the  defendant  should  deposit  the  sum 
of  £40,  or  that  the  defendant  had  become  or  was  liable, 
under  or  by  virtue  of  his  promise,  as  stated  in  the  declara- 
tion, to  make  any  such  deposit :  that  it  is  not  alleged  in 
the  declaration,  that  the  said         Marchand  was  unwilling 
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or  unable^  or  had  refused  to  pay^  or  was  not  by  law  bound  ^  1845. 
to  pay,  or  could  not  be  compelled  to  pay,  the  said  debt  due 
firom  him,  unless  the  defendant  made  the  deposit  mentioned 
in  the  declaration :  that  it  is  not  averred  that  the  plaintiff 
obtained  the  approval  of  the  said  Messrs.  Bonville  &  Gradon, 
named  in  the  declaration,  to  the  proceedings  taken  against 
the  said  Marchand,  although  it  appears  by  the  declara^ 
tion  that  the  said  Marchand  did  make  difficulty  in  pay- 
ing the  said  debt  due  from  him :  that  there  is  no  sufficient 
consideration  set  forth  in  the  declaration  for  the  promise 
therein  alleged  to  have  been  made  by  the  defendant :  that 
the  delivery  of  four  promissory  notes,  severally  made  by 
plaintiff,  tc^ther  with  a  certain  bill  of  exchange,  is  stated 
in  the  declaration  to  be  the  consideration  for  the  alleged 
promise  of  the  defendant,  whereas  in  another  part  of  the 
8sid  declaration  it  appears  that  the  same  four  promissory 
notes  were  delivered  by  the  plaintiff  to  the  defendant  in 
settlement  of  a  just  debt  admitted  to  be  due  from  the 
plaintiff  to  the  defendant,  and  therefore  the  same  could 
form  no  part  of  the  consideration  made  by  the  defendant 
to  the  plaintiff:  that  by  reason  of  blanks  and  void  spaces 
being  left  in  the  declaration  for  the  Christian  names  of 
persons  therein  named,  (to  wit),  Marchand,  Row- 
land, and  W.  Oyeres,  the  said  declaration  is  rendered  so 
uncertain,  that  the  defendant  is  unable  to  judge  what  pleas 
he  could  safely  and  properly  plead  thereto,  and  that  the 
nid  blanks  and  void  spaces  so  left  are  not  such  as  are  au- 
thorized or  warranted  by  law  or  the  rules  of  pleading:  that 
the  breach  of  promise  assigned  in  the  declaration  is  too 
extensive,  and  charges  the  defendant  with  what  he  was  not 
bound  to  do,  (that  is  to  say),  with  omitting  to  deposit  the 
turn  of  £40  in  the  Bank  of  England,  in  the  names  of  the 
Governor  and  Company  of  the  Bank  of  England ;  whereas 
the  defendant's  promise,  as  alleged  in  the  declaration,  is 
only  to  deposit  in  the  hands  of  a  third  party  the  said  sum, 
and  not  to  make  such  deposit  in  the  name  or  names  of 
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1846.  any  particnlaor  person  or  peraonSy  or  sodi  only  as  should  be 
named  by  the  plaintiff:  that  it  is  averred  in  the  declara- 
tion that  the  said  Governor  and  Company  of  the  Bank  of 
Engkaid  were  ready  and  willing  to  accept,  receive,  and 
hold  the  said  sum  of  £40y  on  the  terms  aforesaid ;  bot  it  is 
not  stated  in  the  declaration,  nor  can  it  be  inferred  or  col- 
lected theiefrom,  what  such  terms  were,  or  that  they  were 
such  as  the  defendant  was  bound  to  acoept  or  agi^e  to, 
or  deposit  the  said  sum  of  £40  upon,  &Cb — Joinder  in 
demurrer. 

Corriey  in  support  of  the  demurrer. — ^13iis  declaration  is 
bad  on  several  grounds.  First,  it  does  not  sufficiently  ap- 
pear what  is  the  promise  alleged ;  whether  it  is  tiiat  the 
defendant  was  to  make  the  deposit  of  £40  upon  the  mere 
requisition  of  the  plaintiff,  in  case  it  should  be  found  ne- 
cessary in  order  to  the  recovery  of  the*  debt  due  finom 
Marchand,  or  whether  the  obtaining  the  consent  of  the 
advocates  to  that  proceeding  is  not  an  ingredient  in  the 
promise.  [Parke,  B. — ^It  is  to  l^al  proceedings  against 
Marchand  that  their  consent  is  necessary :  but  the  desfend- 
ant  enters  into  an  absolute  promise  to  deposit  the  money, 
if  it  should  be  found  necessaiy  to  recover  the  debt ;  and  it 
is  averred  that  it  was  found  necessary.]  No  proceedings 
are  to  be  taken  against  Marchand^  unless  with  the  consent 
of  the  advocates ;  and  the  deposit  is  necessary  only  in  case 
of  proceedings  being  taken  to  recover  the  debt  from  him. 
[Parke,  B, — If  he  will  pay,  well  and  good  j  if  not,  no  pro- 
ceedings  are  to  be  taken  against  him  without  the  consent 
of  the  advocates ;  but  if  the  debt  cannot  be  recovered  with* 
out  the  defendant's  making  the  deposit,  then  the  defendant 
agrees  that  he  will  make  the  deposit.  AUerson,  B. — ^The 
word  "  recover ''  does  not  here  mean,  necessarily,  recover 
by  fair.] 

Secondly,  the  breach  is  insufficient.  The  deposit  is  to 
be  made  only  to  recover  the  debt ;  and  it  is  not  alleged 
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tint  the  deposit  was  neoessuy  for  that  purpose,  except  sob  1845. 
modo,  namely,  that  Mardiaiid  was  wilfing  to  pay  the  debt, 
in  esse  the  iE40  were  deposited  with  the  Bank  of  England, 
to  indemnify  him  against  the  payment  of  the  lost  bill. 
Sam^ose  the  plaintiff  could  hare  shewn  that  the  bill  was 
sbsolntefy  destroyed;  he  might  then  recover  the  debt. 
[Parke,  B. — Not  nnless  the  party  was  indemnified:  Ham- 
tard  T.  Boimmm  (a).]  It  is  not  alleged  that  Marchand 
woold  noi  pay  without  the  deposit  being  made,  or  that  the 
pluntiff  could  not  recoTer  the  debt  without  it. 

Thirdly,  the  declaration  should  haye  shewn  that  the 
Governor  and  Company  of  the  Bank  of  England  were 
ssaented  to  by  the  defendant  as  depositees  of  the  money, 
or,  at  all  events,  that  they  were  fit  and  proper  persons  to 
receive  it.  The  defendant  does  not  contract  to  deposit  in 
the  hands  of  any  third  party  whom  the  plaintiff  alone  may 
dioose  to  nominate. 

Lastly,  the  declaration  is  bad  on  special  demurrer,  by 
resson  of  the  blanks  left  for  the  Christian  names  of  the 
parties.  No  reason  or  excuse  is  shevm  on  the  &ce  of  the 
dechuration  for  leaving  out  part  of  the  names,  and  without 
it  the  omission  is  cause  of  demurrer :  Stephen  on  Plead- 
ing, 829,  (4th  edit.)  It  is  not  like  the  case  of  a  bill  drawn 
or  accepted  by  partners  in  the  name  of  the  firm,  in  which 
esse  they  may  be  so  described  in  the  declaration ;  BaU  v. 
Gunrdon  (ft),  Tigar  v.  Gordon  (c) ;  but  the  general  rule  of 
the  common  law  is,  that  the  Christian  and  surname  of  all 
persons  mentioned  in  the  pleadings  must  be  accurately 
set  out. 

Peaeockj  contra. — The  first  objection  made  to  the  de- 
claration is  without  foundation.  It  is  not  in  order  to  the 
recovery  by  law  that  the  deposit  of  money  is  to  be  made 
by  the  defendant.     [Alderson,  B. — ^No ;  the  word  ''  re- 

(«)  7  B.  fr  C.  90;  9  D.  &  R.  (a)  9  M.  &  W.  345. 

8S0.  (e)  Id.  347. 

VOL.  XIV.  M  M.  W. 
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1845.  cover '^  is  there  equivalent  to  ''  obtain/']  Secondly,  the 
breach  is  sufficient :  it  is  averred  that  the  bill  has  always 
remained  lost,  and  therefore  Marchand  was  clearly  entitled 
to  withhold  payment  without  an  indemnity.  [Parke,  B. — 
What  do  you  say  to  the  objection  as  to  the  defect  in  the 
names?]  A  man  has  not  necessarily  any  Christian  name 
at  all.  [Parke,  B. — ^Then  ought  you  not  to  state  that?] 
It  is  an  objection  strictissimi  juris,  and,  in  support  of  the 
declaration,  the  Court  will  assume  that  the  party  has  no 
more  names  than  one. 

Pabkb,  B. — If  you  had  declared  upon  it  as  a  written 
engagement,  and  had  described  the  party  as  ''  a  certain 
person  mentioned  in  the  said  writing  as  Marchand/' 

it  might  have  been  sufficient ;  but,  as  it  is,  the  declaration 
is  defective,  unless  you  can  in  every  case  leave  out  the 
Christian  names  of  the  persons  mentioned  in  the  pleading. 
There  is  a  special  provision  in  the  3  ft  4  Will.  4,  e.  42,  as 
to  bills  of  exchange,  but  that  applies  only  to  the  names  of 
the  parties  to  the  suit.    You  must  amend. 

The  other  Barons  concurred. 

Leave  to  the  plaintiff  to  amend,  on  payment  of  costs, 
otherwise 

Judgment  for  the  defendant. 
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1845. 
Dayies  V,  John  Thomson.  May  13. 

Assumpsit  on  a  bm  of  exchange  for  £40,  dated  2nd  A  plea  in  abate- 

mentf  for  the 

August^  1844,  drawn  by  E.  Martin  upon  and  accepted  by  non.joinder  of 
John  Wontner,  payable  fonr  months  after  date,  indorsed  tSchpn^'' 
by  E.  Martin  to  the  defendant,  and  by  him,  by  the  name,  {j^^/^^^^^ 
style,  and  firm  of  Thomson  Brothers,  to  the  plaintiff.  There  and  that  tfae 
was  also  a  count  on  an  account  stated.  quashed,  ia  in- 

Plea  in  abatement,  praying  judgment  of  the  declaration,  ^u'^ftopray 
on  the  ground  that  the  premises  in  the  declaration  men-  judgment  of  the 

wvtt  otui  de- 

tioned  were  made  by  the  defendant  jointly  with  Alexander  ciaration. 
Ehnsley  Thomson,  who  is  still  living,  and  resident  within 
the  jurisdiction,  &c.  The  plea  concluded  thus : — "  Where- 
fore, inaamuch  as  the  said  A.  E.  Thomson  is  not  named  in 
the  said  declaration  together  with  the  defendant,  he  the 
defendant  prays  judgment  of  the  said  declaration,  and 
that  the  same  may  be  quashed.'' 

Special  demurrer,  assigning  for  causes,  that  the  com- 
mencement and  conclusion  of  the  said  plea  are  altogether 
informal,  and  contrary  to  the  established  rules  of  good 
pleading;  that  in  the  commencement  of  the  said  plea  the 
defendant  prays  judgment  of  the  said  declaration,  and  in 
the  conclusion  of  the  said  plea  prays  judgment  of  the  said 
declaration,  and  that  the  same  may  be  quashed ;  that  the 
Slid  eomm^oicement  and  conclusion  are  bad  and  unintel- 
ligible; that  it  is  impossible  for  the  Court,  on  such  a 
prayer,  to  deUver  any  judgment  whatever;  that,  by  the 
rules  of  pleading,  the  defendant  should  have  prayed,  either 
judgment  of  the  writ,  quod  cassetur  breve,  or  judgment  of 
both  writ  and  dedaration,  quod  cassetur  breve  et  narratio; 
that  a  mere  prayer  of  judgment  of  the  declaration  only  * 
cannot,  under  any  circumstances,  be  granted  in  abate- 
ment, because  there  can  be  no  valid  judgment  correspond- 
ing with  such  prayer;  that,  in  order  to  make  the  prayer 
of  judgment  effectual  or  regular,  it  must  be  of  the  writ,  in 

m2 
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1845.        part  or  in  whole ;  that,  upon  the  present  plea,  the  pluntiff 
Daviss       ^^  prevented,  if  he  were  so  disposed,  from  entering  a  cas- 

V.  setnr  breve :  that,  inasmuch  as  the  plea  admits  the  writ, 

Thomson.  ^ 

whereon  the  declaration  is  founded,  to  be  good  and  regu- 
lar, the  declaration  so  founded  thereon  can  be  only  defec- 
tive on  the  ground  of  a  variance  from  the  writ,  and  that 
such  supposed  variance  is  no  matter  of  plea  in  abate- 
ment, &;c.     Joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer. — ^The  plea  is  bad, 
for  the  reasons  assigned  as  causes  of  demurrer.  It  ought 
to  have  prayed  that  the  writ,  as  well  as  the  declaration, 
may  be  quashed.  [Parke,  B. — That  is  the  form  given  by 
Mr.  Chitty  (a) :  but  the  question  is,  whether  the  plea  must 
be  in  abatement  of  the  writ,  since  the  Uniformity  of  Process 
Act;  because  now  the  writ  is  merely  process  to  compel  ap- 
pearance.] The  object  of  the  plea  in  abatement  is  to  give 
a  better  writ.  The  new  form  of  process  makes  no  differ- 
ence in  this  respect.  Formerly,  where  the  action  was  com- 
menced by  bill,  the  prayer  of  the  plea  in  abatement  was 
to  quash  the  bill,  which  was  in  effect  the  declaration;  but 
in  the  case  of  an  action  commenced  by  original  writ,  it 
was  necessary  to  pray  that  the  writ  might  be  quashed : 
Duppa  V.  Mayo(b),  If  the  object' be,  as  it  is,  to  give  a 
better  writ,  the  plea  should  pray  that  the  writ  be  quashed  ; 
and  the  judgment  is,  "  quod  cassetur  billa  vel  breve  f*  the 
bill  where  the  action  was  so  commenced,  or  the  writ  where 
it  was  not.  [Parke,  B. — Mr.  Stephen  speaks  (pp.  49, 431) 
of  the  plea  as  giving  a  better  writ  or  declaration.  It  is 
now  no  ground  for  setting  aside  the  declaration,  that  it 
varies  from  the  writ  as  to  the  number  of  the  defendants, 
so  that  the  writ  may  be  perfectly  right.]  What  would  be 
the  judgment  on  this  plea?  [Parke,  B. — ^That  the  de- 
claration be  quashed.]     No  such  judgment  is  known  to 

(a)  8  Chit.  PI.  714,  6th  edit.  (b)  1  Saund.  284,  n.  (4). 
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tbe  law ;  for  ''  cassetur  billa  ^*  means  the  quashing  of  the  1845. 
biU,  which  was  the  first  process.  [Parke,  B. — But  since 
the  Uniformity  of  Process  Act^  you  cannot  quash  the  writ 
on  this  ground;  because  you  do  not  know  that  it  is  not 
correct;  therefore  you  must  quash  the  declaration.  Rolfe, 
B. — What  is  there  to  shew  the  writ  was  not  against  both 
these  persons?]  If  the  plaintiff  sues  out  a  writ  against 
two,  intending  to  go  on  against  one  of  them  only,  that 
would  be  a  ground  for  quashing  the  writ.  At  all  events, 
the  plea  should  aver  that  the  writ  was  against  both;  so  as 
to  shew  that  the  declaration  only  ought  to  be  quashed. 
[Parke J  B. — ^The  defendant  cannot  have  oyer  of  the  writ ; 
how  then  is  he  to  aver  it?]  The  Court  will  presume  that 
the  declaration  follows  the  writ;  until  the  contrary  be 
shewn.  In  Aiiwood  v.  Davis  {a),  where  the  proceedings  were 
by  bill,  in  assumpsit;  and  the  defendant  pleaded  in  abate- 
ment the  non-joinder  of  a  co-contracter;  and  prayed  judg- 
ment *'  of  the  said  writ;  and  of  the  declaration  founded 
thereon;''  the  plea  was  held  bad  on  demurrer.  All  the 
old  authorities;  in  Comyns'  Digest  (6)  and  other  bookS; 
make  the  plea  pray  judgment  of  the  writ  and  declaration. 
[Parke,  B. — ^That  is  where  there  is  a  fault  in  both ;  but 
now  the  writ  and  declaration  need  not  agreC;  except  in 
the  form  of  action.]  It  was  the  same  before  the  Uni- 
formity of  Process  Act;  you  might  join  several  in  the 
writ  and  declare  against  one  only.  Suppose  the  Court 
quashed  the  declaration;  the  writ  would  then  remain 
against  one;  but  the  plaintiff  could  not  declare  on  it  against 
the  two.  And  if  he  issued  a  firesh  writ  against  the  twO; 
they  might  plead  in  abatement  the  pending  writ  against 
one.  Aa  soon  as  the  plaintiff;  by  his  declaration;  elects 
to  treat  it  as  a  writ  against  one  only;  the  defendant; 
pleading  in  abatement;  should  pray  that  that  writ  may 
be  quashed;  then  the  plaintiff  would  have  a  new  writ;  and 

(a)  LB.  &  Aid.  172.  (b)  Com.  Dig.,  Abatement;  (1. 12),  2. 
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1845.  declare  upon  it  properly  against  both,  and  so  he  wonld 
obtain  a  better  writ.  [Parke,  B. — Giving  a  better  writ 
merely  means  giving  a  better  commencement  of  the  action ; 
— ^it  is  a  mere  general  expression.]  Mr.  Chitty  {a),  in  his 
precedent^  still  follows  the  old  form ;  and,  in  2  Sannd.  209, 
n.  (1),  it  is  laid  down,  that,  although  the  plea  in  abate- 
ment be  founded  on  some  extrinsic  matter  out  of  the  writ, 
as  non-joinder,  still  it  must  conclude  with  praying  judg- 
ment of  the  writ, 

Jervis,  contra. — ^The  old  authorities  on  this  subject  are 
not  now  applicable.  Supposing  the  writ  right,  and  the 
declaration  wrong,  how  otherwise  is  it  to  be  taken  advan- 
tage of?  The  defendant  cannot  have  oyer  of  the  writ;  he 
has,  therefore,  no  other  mode  of  getting  rid  of  the  suit, 
except  by  praying  judgment  of  the  declaration;  unless^ 
indeed,  as  is  suggested  on  the  other  side,  the  plaintiff,  by 
declaring  against  one  only,  has  made  it  a  writ  against  one 
only,  and  so  the  defendant  may  quash  it ;  but  that  cannot 
be  so.  It  has  been  said,  what  is  to  be  the  judgment  upon 
this  plea  ?  The  answer  is,  according  to  the  prayer.  The 
Uke  difficulty  in  that  respect  would  always  have  arisen 
under  the  old  form,  where  the  prayer  was  to  quash  the 
writ  and  declaration,  for  a  defect  extrinsic  of  the  declara- 
tion. In  Herries  v.  Jamieson  (a),  the  writ  was  in  debt 
for  £1066,  and  the  plaintiff  declared,  in  one  count,  for 
£1000  money  lent,  and  in  another  for  £66  for  interest  on 
a  certain  other  sum  of  money ;  and  the  defendant  pleaded 
in  abatement,  and  prayed  judgment  of  the  writ,  on  the 
ground  that  "  the  said  sum  of  money  in  the  said  writ  men- 
tioned, and  thereby  supposed  to  be  borrowed  from  the 
plaintiff,''  was  borrowed  of  him  by  the  defendant  and  five 
others ;  and  there  was  a  demurrer,  on  the  ground,  amongst 
others,  that  the  defendant  had  not  pleaded  in  abatement 

(a)  3  Chit.  PI.  714.  (*)  6  T.  R,  653. 
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of  the  deelaraiion,  bat  in  abatement  oi  the  writ  merelj,  ig46. 
and  had  neTertheless  relied  upon  matter  appearing  only  in 
tiie  declaration,  without  shewing  any  defect  in  the  writ. 
The  Court  decided  the  case  for  the  plaintiff  on  another 
ground,  namely,  that  the  plea  answered  only  one  of  the 
causes  of  action,  viz.  that  mentioned  in  the  first  count ;  but 
they  clearly  appear  to  have  considered  this  as  a  defect  in 
the  deelaraiion.  If  the  writ  be  in  fact  against  both,  this  plea 
would  support  instead  of  abating  it  The  operation  of  the 
writ  is  not  spent  by  the  plaintiff's  having  declared  upon  it 
against  one  of  the  parties  only :  why  may  he  not  afterwards 
declare  upon  it  against  the  two  ?  [Parke,  B. — ^To  make  all 
the  practice  consistent,  we  must  understand  the  declaration 
as  being  an  election  to  explain  the  generality  of  the  writ; 
as  in  Henries  v.  Jamieeon,  where  the  writ  was  in  debt  for 
£1066,  and  the  declaration  {or  dSlOOO  money  lent  in  one 
count,  and  for  £66  interest  in  another.  So  here,  the  pl^- 
tiff  having,  by  his  declaration,  narrowed  the  operation  of 
the  writ,  and  declared  it  to  be  a  writ  against  one  only,  the 
defendant  ought  to  set  aside  the  whole  proceeding.  We 
must  consider  the  other  name,  if  it  was  there,  as  having 
been  struck  out  of  the  writ — like  the  old  John  Doe.]  That 
is  founded  upon  the  supposition  that  the  plaintiff  may  still 
declare  against  the  other  party;  but  he  cannot  successfully 
do  so.  In  Lee  v.  Barnes  (a),  it  is  said  by  Holt,  C.  J., 
that  a  defendant  may  plead  in  abatement  of  the  declara- 
tion where  the  action  is  by  original;  but  if  the  action  is 
by  bill,  he  cannot  plead  in  abatement  of  the  declaration, 
but  only  of  the  bill,  for  they  are  the  same  thing.  The 
commencement  of  the  suit  Ib  still  by  the  writ ;  and  the 
object  of  the  plea  is  to  give  a  better  suit.  IJldersoUj  B.^ 
lefiBnrad  to  Leaves  v.  Bernard  (6).] 

Parke,  B. — ^It  seems  to  me  that  the  only  way  of  recon- 
ciling the  apparent  anomalies  introduced  by  the  new  statute 

(«)  5  Mod.  144 ;  Holt,  3.  (h)  12  Mod.  133. 
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u,  by  snppofiing  the  declaration  as  concIusiTelj  explaining 
and  narrowing  the  operation  of  the  writ^  and  therefore  that 
the  plea  in  abatement  shonld  pray  judgment  of  the  writ^ 
and  consequently  is  bad  in  its  present  form.  » 

AiJ>ER80N,  B. — ^There  can  be  no  doubt  that  is  the  more 
convenient  decision. 

BoLFE^  B.9  concurred. 

Judgment  for  the  plaintiff. 


Mmg  13.         Hugh  Williams  and  Ann  his  Wife  v.  John  Waters^ 
Executor  of  Joseph  Waters. 

nyhwe  and  OoVENANT  on  an  indenture  of  lease,  dated  26th  Jnne^ 

OmuiuibB^'  1819,  made  between  the  plaintiff  Ann,  dum  sola,  and  the 

2J^JJMJ^  defendant's  testator,  Joseph  Waters,  whereby  she  demised 

«f  the  wife,  to  the  said  Joseph  Waters  a  messuage  and  lands  therein 

hjher  to  tni8.  mentioned,  for  ninety-nine  years,  yielding  and  paying  (inter 

£n|to  the^  ^^)  ^^^  V^^^iy  ^^^  or  sum  of  164/.  98.  during  the  life  of 

ndtoMiirat  *^^  ^^  Ann,  by  two  equal  half-yearly  payments,  on  the 

vntflthemar-  25th  March  and  29th  September  in  every  year;  and  the 

tketolemiiis-  said  Joseph  Waters,   for  himself,  his  executors,  admini- 

^^^1^^  l^  strators,  and  assigns,  covenanted  with  the  said  Ann  and 

*7^  ^1  ?®  l^er  assigns  for  payment  of  the  said  yearly  rent  of  1 64/.  9*., 

aniens,  daring  on  the  days  and  times  thereinbefore  mentioned  for  pay- 

mmtoieand  meut  thereof.    The  declaration  then  averred  the  entry  and 

uSraendent  of  posscssion  of  the  testator,  and  assigned  as  breaches  the 

the  debts,  con-  non-payment  by  the  defendant  as  executor,  after  the  death 

tfolf  or  eiiff8ffe~ 

meats  of  the      of  the  said  Joseph  Waters,  and  after  the  intermarriage  of 
ttom  her  d^      the  plaintiffs,  of  the  sum  of  14/.  9^.,  parcel  of  a  half-yearly 

cMse,  to  the  use 

of  the  husband, 

bis  hein  and  assigns: — Held,  that  the  trustees  did  not  take  the  legal  estate  during  the  life  of 

the  wife,  bat  that  the  use  was  executed  in  her,  notwithstanding  the  words  **  to  her  own  sole 

snd  •eptrate  use,"  &c. 
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payment  of  the  said  rent  due  at  Michaelmas^  1841;  of  the  1845. 
fiirther  smn  of  82/.  4/.  6d.,  being  the  half-yearly  payment 
due  at  Lady-day,  1842;  and  of  three  other  like  sums,  being 
the  half-yearly  payments  respectively  due  at  Michaelmasi 
1842j  and  at  Lady-day  and  Michaelmas,  1848,  (amounting 
in  the  whole  to  848/.  7s.). 

The  defendant  pleaded,  that,  after  the  making  of  the 
indenture  in  the  declaration  mentioned,  and  before  the 
marriage  of  the  said  Ann  with  the  said  Hugh  Williams, 
and  before  the  accruing  of  any  of  the  causes  of  action  in 
the  declaration  mentioned,  to  wit,  on  the  8rd  of  June, 
1882,  she  the  said  Ann  was  seised  in  her  demesne  as  of 
fee  of  and  in  the  reversion  of  and  in  the  said  messuage, 
lands,  and  premises,  with  the  appurtenances  in  the  decla- 
ration mentioned,  expectant  on  the  said  term  so  granted  to 
the  said  Joseph  Waters.  The  plea  then  set  out  indentures 
of  lease  and  release,  (being  the  settlement  made  on  the 
marriage  of  the  plaintiffs),  dated  respectively  the  8rd  and 
4th  of  June,  1882,  the  latter  made  between  the  said  Hugh 
Williams  of  the  first  part,  the  said  Ann  of  the  second  part, 
and  Walter  Rice  Howell  and  John  Williams  of  the  third 
part,  whereby  the  said  Ann,  for  the  considerations  therein 
mentioned,  granted,  bargained,  sold,  released,  and  con- 
firmed the  said  messuage,  lands,  and  premises,  with  the 
appurtenances  in  the  declaration  mentioned,  to  the  said 
W.  E.  Howell  and  John  Williams  and  their  heirs,  to 
the  use  of  the  said  Ann,  her  heirs  and  assigns,  until  her 
marriage,  and  after  the  solemnization  thereof,  in  trust  for 
the  said  Ann  and  her  assigns  for  her  life,  for  her  own  sole 
and  separate  use,  independent  of  the  said  Hugh  Williams, 
her  intended  husband,  his  debts,  control,  or  enjoyment; 
and  from  and  after  the  decease  of  the  said  Ann,  to  the 
use  of  the  said  Hugh  Williams,  his  heirs  and  assigns,  for 
ever.  Averment,  that  after  the  execution  of  the  said  in- 
denture, and  before  the  committing  of  any  of  the  breaches 
of  covenant  in  the  declaration  mentioned,  the  marriage 
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1845.  between  the  said  Hugh  Williams  and  the  said  Ann  was  duly 
had  and  solemnized^  to  wit,  on  &c. ;  and  that  the  said  Ann 
is,  and  at  the  time  of  committing  the  said  breaches  of  cove- 
nant was,  in  full  life ;  and  that  after  the  making  of  the 
said  indenture,  and  after  the  marriage  of  the  said  Ann  aa 
aforesaid,  and  before  the  commencement  of  this  action,  to 
wit,  on  &;c.,  the  said  W.  R.  Howell  died,  and  the  said  John 
Williams  survived  him,  and  has  ever  since  continued  to  be, 
and  at  the  commencement  of  this  suit  was,  in  full  life. 
— Verification. 

Special  demurrer,  assigning  for  causes,  that,  according 
to  the  terms  of  the  deed,  as  set  out  in  the  plea,  the  trust, 
use,  or  confidence  vested  in  the  plaintiff  Ann  upon  her 
marriage,  and  therefore  that  the  legal  estate  vested  in  her 
upon  her  marriage,  and  did  not  remain  or  vest  in  the  said 
W.  R.  Howell  and  John  Williams,  or  either  of  them :  and 
also,  that,  if  the  defendant  means  to  contend  that  after  the 
marriage  the  legal  estate  vested  in  the  releasees  to  uses, 
he  ought  to  have  pleaded  the  legal  effect  of  the  deed  ac- 
cordingly, and  ought  not  to  have  stated  the  legal  effect  to 
be,  that  after  the  marriage  the  estate  was  to  be  in  trust 
for  the  said  Ann  and  her  assigns  for  her  life,  for  her  own 
sole  and  separate  use :  and  also,  that  the  plea  is  ambigu- 
ous, and  it  does  not  sufficiently  appear  whether  it  is  in- 
tended to  allege  that  the  release  created  a  legal  estate  in 
the  releasees  after  the  marriage,  or  a  legal  estate  in  the 
plaintiff  Ann  :  and  also,  that  the  deed  ought  to  have  beea 
pleaded  according  to  its  legal  effect,  in  this,  that  it  should 
have  been  pleaded  as  a  release,  or  as  a  grant,  according  to 
the  mode  in  which  the  defendant  intends  to  say  that  it 
operates,  and  should  not  have  been  pleaded  as  both,  as  is 
done  by  the  use  of  both  the  words  grant  and  release :  and 
also,  that  the  said  plea  is  double,  in  this,  that  it  alleges 
that  the  plaintiff  Ann  granted,  and  that  she  released, 
whereas  it  would  have  been  sufficient  to  have  pleaded  that 
she  granted  or  that  she  released,  &;c. :  and  also,  that  there 
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is  no  allegation  that  either  John  Williams  or  W.  B.  Howell        1845. 
ever  accepted  the  estate,  or  that  they,  or  either  of  them, 
ever  became  seised  of  the  reversion. — Joinder  in  demurrer. 

The  plaintiffs  also  stated  the  following  points  for  argu- 
ment:— 

The  plaintiffs  will  contend,  first,  that  the  legal  estate  did 
not  vest  in  the  releasees  to  uses ;  secondly,  that  even  if  it 
did  so  vest,  yet  the  original  reversioner  may  sue  on  the 
covenant,  at  least  until  the  assignee  of  the  reversion  has 
sued ;  and  thirdly,  they  will  rely  on  the  special  objections 
to  the  form  of  the  plea  raised  by  the  demurrer. 

The  defendant  stated  the  following  points : — 

The  defendant  will  contend  that  the  plea  is  good,  and 
sufficiently  pleaded;  and  that  the  declaration  is  bad,  for  de- 
claring as  for  rent  reserved  payable  half-yearly,  whereas  it 
appears  on  the  record  to  have  been  reserved  payable  yearly; 
and  that  each  breach  is  bad  for  assigning  the  non-payment 
of  a  rent  described  as  payable  half-yearly,  or  that  at  all 
events  the  alternate  breaches  are  bad  for  that  reason;  that 
every  breach  is  bad  for  that  reason,  which  assigns  a  non- 
payment on  the  25th  day  of  March,  or  otherwise  than  on 
the  29th  day  of  September. 

E.  V.  fVUHams,  in  support  of  the  demurrer,  was  stopped 
by  the  Court,  who  called  upon 

/•  W.  Smith,  contri. — The  question  in  this  case  is  one 
depending  upon  the  construction  and  operation  of  the 
Statute  of  Uses,  27  Hen.  8,  c.  10 ;  viz.  whether  the  release 
by  the  plaintiff  Ann  to  the  trustees  of  her  marriage  settle- 
ment created  a  use  in  them  during  her  life,  or  merely  a 
truii.  The  defendant  contends  that  it  is  a  special  trust, 
not  a  use  executed  in  her,  inasmuch  as  it  involves  an 
object  which  cannot  be  carried  into  effect  without  the 
trustees  having  the  legal  fee,  namely,  the  payment  of  the 
rents  and  profits  to  her  sole  and  separate  use  during  the 
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1845,  coverture.  The  wording  and  intent  of  the  deed  shew  that 
it  is  a  special  trusty  and  not  an  executed  use.  The  true 
test  isj  had  or  had  not  the  releasees  any  duty  imposed  upon 
them,  to  the  discharge  of  which  their  personal  interference 
would  be  necessary?  The  cases  on  this  subject  are  col- 
lected in  the  note  {17),  2  Saund.  II.  In  Neiril  v.  Saund- 
ers {a),  where  lands  were  devised  to  trustees  and  their 
heirs,  in  trust  for  A.,  a  married  woman,  and  her  heirs, 
and  that  the  trustees  should  from  time  to  time  pay  the 
rents  and  profits  to  A.,  or  to  such  person  as  she,  by  any 
writing  under  her  hand,  as  well  during  coverture  as  being 
sole,  should  appoint,  without  the  intermeddling  of  her 
husband,  who  the  testator  willed  should  have  no  benefit 
or  disposal  thereof;  and,  as  to  the  inheritance  of  the  pre- 
mises, in  trust  for  such  person  and  for  such  estates  as  A., 
by  her  will,  or  by  writing  under  her  hand,  should  appoint, 
and  for  want  of  such  appointment,  in  trust  for  her  and 
her  heirs;  it  was  held,  that  this  was  a  trust  for  the  wife 
only,  and  not  a  use  executed  by  the  statute.  So,  in  £for- 
ton  V.  Harton  (6),  where  a  devise  was  to  trustees  and  their 
heirs,  upon  trust  to  permit  a  married  woman  to  receive 
the  rents  and  profits  during  her  life  for  her  own  sole  and 
separate  use,  notwithstanding  her  coverture,  and  without 
being  subject  to  the  debts  or  control  of  her  husband,  and 
her  receipt  alone  to  be  a  sufficient  discharge,  with  re- 
mainder over,  it  was  held,  that  the  legal  estate  was  vested 
in  the  trustees ;  for,  it  being  the  intention  of  the  testator 
to  secure  to  the  wife  a  separate  allowance,  free  from  the 
control  of  her  husband,  it  was  essentially  necessary  that 
the  trustees  should  take  the  estate  with  the  use  executed, 
in  order  to  effectuate  that  intention,  otherwise  the  hus- 
band would  be  entitled  to  receive  the  profits,  and  defeat 
the  very  object  which  the  testator  had  in  view.  The  reason- 
ing of  that  case  applies  here.     So,  where  there  was  a  de- 

(a)  1  Vera.  415.  (6)  7  T.  R.  652. 


BA8TBR  VACATION^  8  VICT.  171 

▼ise  on  trust  to  permit  and  suffer  the  testator's  widow  to  1845. 
receiye  the  net  rents  and  profits,  it  was  held,  that  the  legal 
estate  must  vest  in  the  trustee;  for  that  he  must  receive 
the  ffro9S  rents,  in  order  that,  after  paying  the  land-tax 
and  other  charges  on  the  estate,  he  might  hand  over  the 
net  rents  to  the  widow:  Barker  v.  Greenwood  (a).  Perhaps 
the  strongest  case  on  this  subject  is  that  of  Biscoe  v.  Per^ 
kbu  {b).  There  there  was  a  devise  to  trustees  and  their 
heirs,  for  the  life  of  the  testator's  son,  to  the  intent  to 
preserve  the  contingent  remainders  after  limited,  but  in 
trust  nevertheless  to  permit  the  son  to  receive  the  rents 
for  his  own  use  during  his  life ;  it  was  held,  that  the  trus- 
tees took  the  legal  estate,  in  order  to  preserve  the  con- 
tingent remainders.  This  trust,  for  the  sole  and  separate  use 
of  a  married  woman,  is  one  which  the  Court  will  do  every- 
thing to  support  and  secure.  In  order  to  sustain  it,  courts 
of  equity  have  introduced  the  further  exception,  that  the 
manied  woman  may  be  restrained  from  the  alienation  of 
an  income  given  for  her  separate  use  by  mere  words  of 
restriction,  without  any  clause  of  forfeiture :  Woodmeston 
V.  Waiker  (c),  Maseey  v.  Parker  (d),  TuOett  v.  Anmtrong  {e). 
So  here,  the  Court  will  give  full  effect  to  the  exception 
which  has  been  established  in  favour  of  active  trusts,  within 
which  this  case  fiurly  £bUs,  and  so  carry  into  effect  the 
intention  of  the  deed. 

E.  V.  Williams,  in  reply.— TUfe//  v.  Armstrong,  and  the 
other  cases  just  cited,  have  no  bearing  whatever  on  the 
present  question.  The  dij£culty  in  those  cases  arose  on 
the  operation  to  be  given  to  the  anticyxUion  clause :  this 
case  turns  entirely  on  the  construction  of  the  Statute  of 
Uses.  The  words  of  the  statute  are  as  large  as  they  can 
be — ''  any  use,  confidence,  or  trust."    The  defendant  seeks 

(a)  4  M.  &  W.  421.  (d)  2  Myl.  &  K.  174. 

(6)  1  Vet.  &B.  485.  (e)  4  Myl.  &  Cr.  390. 

(e)  2  Rum.  &  M,  197. 
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1846.  to  get  rid  of  the  effect  of  the  statute,  by  an  implication  that 
the  parties  in  this  case  did  not  intend  the  deed  so  to  oper- 
ate ;  but  that  is  no  reason  against  its  so  operating ;  the 
parties  cannot  override  the  statute.  Suppose  they  had 
declared  in  terms  that  it  was  their  intention  that  the  Sta- 
tute of  Uses  should  not  operate  upon  this  estate ;  it  would 
operate  neyertheless.  K  the  parties  could  not  directly 
prevent  the  application  of  the  statute,  neither  can  they  do 
so  indirectly.  With  respect  to  a  toiU,  no  doubt  the  esta- 
bhshed  distinction  is,  that  if  it  be  a  trust  to  pay  over  the 
rents  and  profits,  the  statute  will  not  execute  it ;  if  it  be  a 
trust  to  permit  and  suffer  the  party  to  recme  them,  it  will. 
But  there  is  no  authority  for  any  such  distinction  as  to  a 
deed.  The  parties  cannot,  at  law,  control  the  operation  of 
the  statute,  by  creating  a  separate  use  for  the  wife,  which 
is  a  violation  of  the  law.  Suppose  there  were  a  limitation 
in  a  deed  to  A.  and  his  heirs,  in  trust  for  B.  and  his  heirs, 
but  B.  shall  not  cut  down  trees;  the  latter  restriction 
would  be  utterly  void.  Besides,  here  there  is  no  function 
whatever  to  be  performed  by  the  trustees.  [Parke,  B. — ^I 
cannot  help  thinking  these  words  would  have  given  the 
trustees  the  legal  estate  in  a  will.]  There  is  considerable 
question  whether  the  Statute  of  Uses  operates  on  a  will  at 
all  (a).  But  at  all  events,  a  totally  different  question  arises 
in  the  construction  of  a  deed,  as  to  whidi  the  statute  must 
operate,  and  the  Court  cannot  look  to  the  intention  of  the 
parties,  unless  it  be  expressed  in  a  manner  defined  by  the 
law.  There  is,  however,  no  case  to  be  found,  even  of  a 
will,  where  the  use  was  not  executed,  unless  where  there 
was  some  active  function  to  be  discharged  by  the  trustee. 
\_Parke,  B.,  referred  to  Doe  v.  Barihrop  (A).  Rolfe,  B. — In 
Harton  v.  Harton,  the  receipt  of  the  wife  was  to  be  a  suffi- 

(a)  See  the  argument  of  Mr.  iTS^note;  Burton's  Compendium 

Hodgson  in   Doe  d.  DanieU  v.  of  the  Law  of  Real  Property,  123. 

Woodroffe^  10  M.  &  W.  626 ;  Co.  (6)  5  Taunt.  382. 
Litt.  271.  b.,  note  231 ;  1  Nev.  &  M. 
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dent  dischargey  i.  e.  to  the  trustees ;  which  necessarily  im-  1846. 
plies  that  they  were  to  receive.]  Broughton  v.  Langley  (a) 
18  an  authority  to  shew  that,  even  in  a  will,  this  would  have 
been  a  use  executed  in  the  wife ;  for  it  would  have  been 
a  plain  trust  at  common  law.  Then  the  addition  of  the 
words  "  to  her  sole  and  separate  use/'  &c.,  cannot  prevent 
the  use  firom  being  executed,  because  that  is  a  purpose 
which  the  law  does  not  allow.  There  is  no  authority  that 
merely  firom  the  use  of  this  clause,  even  in  a  will,  a  legal 
estate  in  the  trustees  can  be  implied ;  still  less  in  a  deed, 
where,  even  if  the  intention  appears,  the  Court  cannot  give 
effect  to  it,  nnless  it  be  expressed  in  terms  to  which  the 
law  gives  effect:  see  fer Heathy  J.,  in  BlakerY,  AMcombe{b). 
[He  was  then  stopped  by  the  Court.] 

Pabkb,  B. — Although  no  doubt  it  is  highly  probable 
that  these  parties  intended  to  give  the  trustees  the  legal 
estate  during  the  life  of  the  wife,  they  have  not  used  apt 
words  for  that  purpose.  We  cannot  collect  clearly  firom 
the  words  of  t&e  deed,  that  they  intended  to  give  the  trus- 
tees an  active  trust — to  exclude  the  husband  from  control, 
by  giving  the  estate  to  the  trustees  in  order  to  pay  over  the 
rents  and  profits  to  the  wife.  The  limitation  to  her  sole 
and  separate  use  is  therefore  void  at  law,  and  the  use  is 
executed  in  the  wife,  although  the  husband  is  a  trustee 
for  her  in  equity. 

Ajldebson,  B. — ^I  am  of  the  same  opinion.  This  case  is 
within  the  very  words  of  the  Statute  of  Uses :  ''  that 
where  any  person  or  persons  shall  stand  or  be  seised  of  and 
in  any  lands,  &c.,  to  the  ttfe,  confidence,  or  trust  of  any 
other  person  or  persons,  &0i,  by  reason  of  any  bargain, 
sale,  8cc.,  in  every  such  case,  all  and  every  such  person  or 

(a)  2  Ld.  Raym.  873  ;  2  Salk.  679;  1  Lutw.  814,  823. 
(6)  1  N.  R.  25. 
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1845.  persons  kc.,  that  have  or  hereafter  shall  have  such  use^  con- 
fidence^ or  trust,  in  fee  simple,  &c.,  shall  from  henceforth 
stand  and  be  seised^  and  deemed  and  adjudged  in  lawful 
seisin,  estate,  and  possession  of  and  in  the  same  lands  &c. 
of  and  in  such  like  estates  as  they  had  or  shall  have  in  use, 
trust,  or  confidence  of  or  in  the  same,''  &c.  Tins  is  clearly 
an  estate  in  the  trustees  for  the  use  of  another,  that  is,  the 
wife ;  and  it  is  not  less  so  because  it  is  clogged  with  a  con- 
dition which  is  inoperative  at  law.  In  cases  of  what  are 
caUed  active  trusts,  it  is  a  use  given  to  the  trustees  them- 
selves, on  which  a  use  cannot  be  executed  by  the  statute. 

BoLFE,  B. — I  am  of  the  same  opinion.  It  is  no  more 
than  if  the  parties  intended  to  clog  the  estate  with  any 
other  condition  contrary  to  law ;  as  that  the  cestui  que 
use  should  not  aUen,  or  that  the  estate  should  not  be  liable 
to  his  debts.  It  is  said  we  are  to  construe  the  deed  other- 
wise, because  so  the  tn/ai/ionof  the  parties  will  be  effected; 
but  so  it  may  in  other  ways ;  it  will  now,  by  the  interposi- 
tion of  a  court  of  equity;  whereas,  by  our  dedsion,  we 
carry  into  effect  the  plain  object  of  the  settlor  after  the 
death  of  the  husband. 

Judgment  for  the  plaintiff. 


END   OF    EASTER  VACATION. 
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— •—  1845. 

In  re  Cobbbtt.  j^ay  22. 

W ILLIAM  COBBETT,  having  been  originally  commit-  when  a  party, 
ted  for  a  contempt,  in  not  putting  in  an  answer  to  a  bill  filed  t^for  o^' 
in  a  cause  of  Oldfield  v.  Cobbett,  on  the  equity  side  of  this  *^  '°^^* 
Court,  was  afterwards  detained  in  custody  by  order  of  the  "iMwer  to  a  bUl 
Court  of  Chancery,  into  which  the  cause  had  been  remov-  pUed  to  the 
ed  when  the  jurisdiction  of  the  Equity  Exchequer  was  writof  libeas 
abolished,  and  the  suits  pending  therein  transferred  to  the  ?T>"  ^  ""^r 

^  ^  jiaendam,  and 

Court  of  Chancery.    The  defendant,  in  Easter  Term  last,  the  Court 
obtained  from  this  Court  a  rule  for  a  writ  of  habeas  corpus  ^,  anddi. 
ad  subjiciendum;  the  Court  directing  that  notice  of  it  JJ^f"^ 
sbonld  be  given  to  the  plaintiff  in  the  cause,  who,  on  the  P^«"  *2?*®. 

®  *^  .  plaintiff  in  the 

return  of  the  writ,  appeared  to  oppose  his  discharge,  and  cause,  who, 

he  was  remanded  to  his  former  custody,  with  costs  to  be  of  the  writ^  op- 

paid  by  him  to  the  plaintiff.    A  rule  baring  been  obtained  JJ^JJ^J^^^jg^"^" 

to  rescind  the  latter  part  of  the  former  rule,  on  the  ground  charge,  and  he 

was  remanded 
to  hif  former 
eostody : — Held^  that  the  Conrt  had  no  authority  to  give  the  plaintiff  cotti. 

YOImXIV.  n  m.w. 
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1845.        that  the  Court  bad  no  authority  to  award  costs  in  such  a 
case, 

Martin  now  shewed  cause. — ^The  Court  has  power  to  give 
costs  to  every  person  who  is  brought  before  it  by  rule  to 
resist  an  application  made  to  it,  and  there  is  nothing  to  take 
the  case  of  a  habeas  corpus  out  of  the  general  rule  of  practice. 
The  authority  of  the  Court  arises  from  its  general  oontrol 
over  the  matter  brought  before  it.  It  can  never  be  said 
that,  where  a  party  applies  to  be  brought  up  by  habeas 
corpus  to  be  discharged,  and  the  Court  decides  that  there 
is  no  ground  for  the  application,  they  cannot  give  costs  to 
the  party  who  is  forced  to  come  here  to  resist  the  applica- 
tion. [Ro{fe,  B. — ^You  were  not  bound  to  come  here.  The 
Court  might  have  decided  for  itself,  on  inspection  of  the 
warrant,  whether  the  party  was  entitled  to  be  discharged ; 
but,  seeing  that  you  were  interested  in  the  matter,  they 
directed  that  notice  should  be  given  you  of  the  issuing  of 
the  writ.] 

Pashley,  in  support  of  the  rule.— This  is  not  the  case  of 
a  rule  calling  upon  the  party  to  shew  cause  why  a  writ  of 
habeas  corpus  should  not  issue,  where  the  Court  might,  if 
they  please,  allow  costs ;  but  it  is  a  writ  issued  absolutely, 
with  notice  to  a  party  supposed  to  be  interested.  The 
Court  of  Queen's  Bench  never  allows  costs  in  such  cases. 

Per  Curiam. — ^We  must  follow  the  practice  of  the  Court 
of  Queen's  Bench  in  this  respect,  and  we  will  send  to  as- 
certain what  that  is. 

Alderson,  B.,  afterwards  said — The  Masters  of  the 
Court  of  Queen's  Bench  inform  us,  that  costs  are  never 
given  in  such  cases.     Then  the  rule  must  be  absolute. 

Rule  absolute. 


TSINITY   TBKM^  8  VICT.  177 

1845. 

BiKT  V.  Leigh.  May  24. 

1/EfiT  for  work,  labour^  and  materials^  and  for  money  The  defendant 
due  npon  an  account  stated.  ed^pUmtiff' 

Plea,  payment  before  action  brought,  in  full  satisfaction  Jj^^™" 
and  discharge  of  all  the  causes  of  action  in  the  declaration  ^o»^j^  ^J^  Mm, 

the  latter  re- 

mentioned,  which  payment  the  plaintiff  accepted  in  such  quired  the 
full  satisfaction  and  dischai^  as  aforesaid.  him^mone^  mi 

The  replication  traversed  the  payment  and  acceptance,  ^^^^  ^^^^^ 
whereupon  issue  was  joined.  ^ork  waa  done, 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex  fendantaoooM* 
sittings  in  last  Michaelmas  Term,  it  appeared  that  the  IS^,^*!'"*^ 


action  waa  brought  to  recover  the  sum  of  29/.  6#.,  the  P^«°  *?'  **^«. , 

°  '  amount  so  paid. 

balance  of  an  account  for  plasterer's  work  done  by  the  And  the  follow- 
plaintiff  for  the  defendant,  at  two  houses  in  the  Welling-  given  hy^thT" 
ton  Road,  St.  John's  Wood.  The  defendant's  counsel  S^fe^dLtlh'^ 
claimed  the  right  to  begin,  which  the  Lord  Chief  Baron  ^^  ^ork  was 

®  completed:— 

decided,  on  the  authority  of  Cooper  v.  Wakley  (a),  he  had  the  **  1843.  Julys, 
right  to  do  upon  this  issue.  It  appeared  that  the  plaintiff,  q^  L.rthc^Mim* 
io  doing  the  work  in  question,  required  to  be  paid  money  jj^t^'^^^ 
£rom  time  to  time,  generally  weekly,  on  account  of  the  account  up  to 
work  done,  and  payments  were  accordingly  so  made,  in  houses  m  Wei. 
sums  varying  from  £2  to  £4,  as  those  amounts  respectively  ^^^^f'ti^t " 
became  dae,  and  receipts  were  given  for  the  money  so  this  was  an  ac- 
paid.  The  following  receipt,  from  the  plaintiff  to  the  de-  of  a  sum  there- 
fendant^  waa  given  when  the  work  was  completed,  which  S^g^^J^ 
the  defendant's  counsel  tendered  in  evidence  as  an  answer  4  ^^^'^^^^ 

of  a  debt, 
to  the  action : —  whereof  the 

amount  is  not 
specified,  with- 

'^  1843,  July  8.    Received  of  Mr.  O.  Leigh  the  sum  of  '^  ^e  meanbg 

,  of  the  clause  in 

S/.  %i,y  being  the  bahince  of  account  up  to  this  day,  for  the  schedule  as 
houaes  in  WdUngton  Road.  Se'l^JL, 

"Wm.  BiRT."       ?L®Vi^-  ' 

184,  which  re- 


(a)  3  C.  &  P.  474;  Moo.  &  M.  248. 
n2 


quires  a  10«. 
•tamp. 
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1845.  This  receipt,  which  was  not  stamped,  was  objected  to  by 

the  plaintiff's  counselj  on  the  ground  that  it  ought  to  have 
borne  a  10«.  stamp,  as  being  an  acknowledgment  of  money 
expressed  to  be  received  in  full  of  a  debt,  whereof  the 
amount  was  not  specified,  within  the  meaning  of  the 
words  in  the  general  clause  at  the  end  of  the  schedule 
as  to  receipts,  in  the  Stamp  Act,  55  Gheo.  3,  c.  184.  The 
defendant's  counsel  contended  that  it  did  not  require  such 
a  stamp,  relying  upon  Dtbdin  ¥.  Morris  (a).  The  Lord 
Chief  Baron  said  he  should  admit  the  receipt  in  evi- 
dence,  giving  the  plaintiff  leave  to  move  to  enter  a  verdict 
for  such  sum  as  the  Court  should  think  proper.  The  jury 
having,  under  the  direction  of  his  Lordship,  found  a  ver- 
dict for  the  defendant, 

Knowles,  in  Michaelmas  Term  last,  obtained  a  rule 
accordingly,  against  which 

Crowder  and  Rawlinson  now  shewed*  cause. — The  receipt 
in  question  did  not  require  a  stamp.     The  general  clause 
to  the  schedule,  title  "  Receipts,"  is  as  follows : — ^"  And  any 
receipt  or  discharge,  &c.  given  to  any  person  for  or  upon  the 
payment  of  money,  which  shall  contain,  import,  or  signify 
any  general  acknowledgment  of  any  debt,  account,  claim^ 
or  demand,  whereof  the  amount  shall  not  be  therein  specified, 
having  been   paid,  settled,  balanced,   or  otherwise    dis- 
charged or  ratified,  or  whereby  any  sum  of  money  therein 
mentioned  shall  be  acknowledged  to  be  received  tn  full,  or 
in  discharge  or  satisfaction  of  any  such  debt,  &c.,  shall  be 
deemed  and  taken  to  be  a  receipt  for  the  sum  of  £1000  or 
upwards,  within  the  meaning  of  this  schedule,  and  shall 
be  charged  with  the  duty  of  10#.  accordingly,"     Now  this 
is  not  such  a  receipt  as  is  there  described*    It  is  not  a 
receipt  for  an  amount  not  therein  specified,  for  it  is  a  receipt 

(a)  2  C.  &  p.  44. 
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for  two  guineas,  nor  does  it  acknowledge  it  to  be  received  1845. 
ill  fiM  of  any  debt ;  it  is  merely  a  receipt  for  ''  the  sum  of 
2/.  2«.,  being  the  balance  of  account  up  to  this  day/'  The 
case  of  Dibdin  v.  Morris  is  expressly  in  point.  There 
a  receipt  given  by  the  stage  manager  of  a  theatre  for 
522.  10s,,  ''in  satisfaction  of  all  my  claims  for  the  last  sea* 
son/'  was  held,  by  Abbott,  C.  J.,  not  to  require  the  stamp 
of  a  receipt  in  full  of  all  demands.  [Pollock,  C.  B. — The 
clauses  in  the  Stamp  Act,  on  which  the  plaintiff  relies,  were 
Dot  adverted  to  in  that  case;  and  Lord  Chief  Justice  ^6to// 
decided  it  on  the  ground  that  it  was  ''  not  a  receipt  in 
full  of  all  demands.''  The  clause  in  the  act,  as  to  its  being 
**  received  in  full  of  any  debt,"  was  not  adverted  to  in 
that  case.]  That  probably  was  because  it  was  thought  it  did 
not  apply.  [Pollock,  C.B. — It  is  clear  that  the  public  did 
not  know,  or  even  the  Profession  scarcely,  owing  to  the 
decision  in  Dibdin  Y.Morris,  that  there  were  any  such 
danses.  If  it  were  as  yon  contend,  any  person  might 
evade  the  act  by  paying  £1000,  when  the  debt  was  £1004, 
and  then  afterwards  paying  the  remaining  £4,  and  taking 
a  receipt  for  it  on  plain  paper  as  the  balance  of  the  account. 
AUUrson,  B. — Such  a  receipt  implies  that  something  else 
has  been  paid.]  It  does  not  imply  that  a  larger  sum  has 
been  paid  and  then  a  small  sum  as  the  balance.  There 
was  no  debt  of  which  this  was  the  balance,  for  the  re- 
spective sums  due  for  work,  varying  in  amount  from  £2 
to  £4,  were  paid  weekly  as  the  work  was  done.  Therefore 
there  was  no  debt  of  a  larger  amount  ever  due,  of  which  this 
conld  be  said  to  be  the  balance.  [Alderson,  B. — My  diffi- 
culty is  this :  that  this  receipt  is  evidence  of  those  sums 
having  been  paid.]  Although  it  may  be  some  evidence  of 
their  having  been  paid,  yet  it  does  not  refer  to  the  other 
snxna,  and  other  receipts  were  given  for  them  as  they  were 
paid*  Unless  it  is  shewn  that  there  was  an  existing  debt 
of  a  larger  amount,  of  which  this  was  the  remaining  balance. 
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1845.  it  is  not  within  the  act :  but  there  is  nothing  to  shew  that 
there  was  anything  more  due  than  this  sum  of  two  guineaj^ 
for  which  the  receipt  was  given.  [Aldersan,  B. — That 
might  be  so,  if  you  confined  yourself  to  the  two  guineas, 
but  you  do  not.  You  make  it  amount  to  a  receipt  for  every- 
thing that  is  due.]  Although  it  was,  no  doubt,  used  to 
shew  that  no  more  was  due,  it  does  not  necessarily  contain 
a  discharge  for  anything  more  than  the  sum  mentioned  in 
it.  Can  it  be  said  that  the  ''  balance  of  account "  is  a  por- 
tion of  that  which  has  been  paid  ?  \PoUockj  C.  B. — ^The 
reason  that  it  was  called  a  balance  was,  that  sums  of  money, 
sometimes  more  and  sometimes  less^  were  paid  at  different 
times,  and  receipts  were  taken  for  them ;  but  on  this  occa- 
sion you  took  a  receipt  for  two  guineas,  being  the  balance 
of  account.  Alderson,  B. — The  difficulty  is,  that  you  do  it 
by  one  paper,  which  contains  the  acknowledgment  of  all 
having  been  paid.]  There  was  no  debt  due  at  the  time 
the  money  was  paid  but  this  sum  of  two  guineas.  As  fast 
as  the  work  was  done  the  money  was  paid  for  it ;  and  at 
last  the  balance  due  is  two  guineas,  for  which  the  receipt 
is  given.  The  case  does  not  come  within  either  branch 
of  the  clause.  The  first  branch  refers  to  a  general  ac- 
knowledgment of  any  debt,  whereof  the  amount  shall 
not  be  therein  specified,  having  been  paid;  but  in  the 
second  branch  the  word  general  is  omitted,  and  the  words 
are  "  whereby  any  sum  of  money  shall  be  acknowledged  to 
be  received  in  fuU  or  in  discharge  of  any  debt.''  This  is 
clearly  not  9i  general  acknowledgment  of  a  debt,  the  amount 
of  which  is  not  specified,  having  been  paid ;  nor  is  it  an 
acknowledgment  of  money  having  been  received  in  full  of 
any  debt ;  it  is  merely  a  receipt  for  the  sum  of  two  guineas, 
the  balance  or  residue  of  the  account.  The  words  must  be 
construed  strictly,  and  the  subject  is  not  to  be  charged  unless 
the  case  be  clearly  within  the  language  of  tbq  statute,  [Alder'- 
«o»,B. — Suppose  the  receipt  were  to  mention  the  sum  paid. 
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and  abo  to  contain  a  general  aeknowledgment  of  the  debt        1846* 
haling  been  paid,  would  not  that  be  within  the  act  ?]  "  bibt" 


Atherian  {Kmncks  with  him),  in  support  of  the  rule,  was 
•topped  by  the  Court. 

Pollock,  C.  B.*^AU  you  can  have  is  a  verdict  for  Is.,  or 
a  new  trial.  I  am  very  sorry  it  is  so,  but  we  must  shut  out 
the  receipt  altogether,  for  it  is  clear  that  it  ought  to  have 
had  a  10».  stamp.  It  is  an  acknowledgment  of  a  sum 
therein  mentioned  being  received  in  satisfaction  of  a  debt, 
whereof  the  amount  is  not  therein  specified,  within  the 
words  of  the  schedule. 

The  other  Judges  concurred. 

Rule  absolute. 


9. 

Lbmb. 


SuRMAN  and  Others  v.  Dablbt  and  Others.  jn^^  28. 

X  HIS  was  an  action  of  trespass  for  breaking  and  enter-  By  a  locd  act, 

ing  a  close  of  the  plaintiffs,  called  Corent  Garden  Theatre,  ^^^  ndting  a' 

in  the  parish  of  St.  Paul's,  Corent  Garden,  and  taking  the  ^^^^  ^^ 

goods  of  the  plaintiffs  therein.    The  defendants  having  whereby  a 

pleaded  not  guilty,  and  issue  having  been  joined  thereon,  ^^01111^  ^ 

the  fiwts  were,  by  a  judge's  order,  stated  for  the  opinion  of  ^1^/*^ 

the  Court,  in  the  following  case : —  '*•  "•^'ff*'* 

.  .  of  St.  Pftul  8, 

The  plaintiffs  are  the  proprietors  in  possession  of  Covent  CoTent-garden, 
Garden  Theatre,  and  the  defendants,  at  the  time  of  the  h^,  fof''* 
trespass,  were  the  churchwardens  of  St.  Paul's,  Covent  J^J^fifof 

the  rector, 
curate,  clerk, 
and  mtmia  for  the  time  being  of  that  pariah,  that  charge  of  ;^50  waa  repealed,  and  in  lieu 
thereof  a  yearly  anm  of  ;f  520  waa  charged  upon  all  kouiet  within  the  laid  pariah,  to  be  aaaeaaed 
by  the  charchwardeni,  and  paid  by  the  oecupieri  of  inch  hoosea  respectively,  and  recoverable, 
in  caae  of  refoaal  to  pay  the  rams  aaaeoed  on  the  honae  or  honaea  in  their  occapation,  by  dia- 
Creas: — Held,  that  the  word  "  honaea  "  in  this  act  meant  houses  intended  for  human  habita- 
lioii,  and  that  Covent  Garden  Theatre  was  not  rateable  under  tlM  act. 
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1845.  (harden.  The  statute  51  Geo.  8,  c.  cl^  local  and  personal, 
public^  enacts,  by  sect.  1,  as  follows  : — "  Whereas  an  act 
was  passed  in  the  twelfth  year  of  his  late  Majesty  Charles 
n,  intituled  'An  Act  for  making  the  Precinct  of  Covent 
Garden  Parochial/  whereby  it  was,  amongst  other  thingSj 
enacted,  that  the  yearly  sum  of  £250  should  from  thence- 
forth be,  and  the  same  was,  thereby  charged  upon  the 
houses  of  the  inhabitants  of  St.  PauFs,  Covent  Garden,  in 
the  county  of  Middlesex,  except  the  house  then  commonly 
called  Bedford  House,  with  the  appurtenances,  for  the 
support  and  benefit  of  the  rector,  curate,  clerk,  and  sex- 
tons, for  the  time  being,  of  the  said  parish ;  and  whereas, 
from  the  very  great  advance  in  price  of  the  articles  of 
necessary  consumption,  it  is  expedient  that  the  said  sum 
of  £250  should  be  increased,'^  &;c.  The  act  then  repeals 
the  charge  of  £250,  and  all  the  powers  and  provisions 
relating  thereto.  Sect.  2  enacts, ''  that,  in  lieu  of  the  said 
sum  of  £250,  the  yearly  sum  of  £520  shall,  from  the  25th 
day  of  March  next  before  the  passing  of  this  act,  be,  and 
the  same  is,  hereby  charged  upon  all  houses  within  the 
said  parish  of  St.  PauFs,  Covent  Garden.''  It  then  enacts^ 
that  the  said  sum  shall  be  yearly  assessed  by  the  church- 
wardens, "  after  a  formal  vote,  according  to  the  fedr  and 
yearly  rent  or  improved  value  of  such  houses  respectively:** 
that  such  rates  and  assessment  shall  be  borne  and  paid 
"  by  the  respective  occupiers  of  such  houses  respectively,'' 
and  shall  be  collected  by  the  persons  appointed  by  the 
churchwardens.  Sect.  3  enacts,  that,  in  case  of  neglect  or 
refusal  by  parties  liable  to  pay  the  sums  ''rated  and  as- 
sessed upon  the  fumse  or  houses  in  his  or  their  occupation, 
or  upon  him,  her,  or  them  in  respect  thereof,"  the  same 
may  be  levied  by  distress. 

The  statutes  12  Car.  2,  c.  37,  and  51  Geo.  8,  c.  cl,  and 
the  stat.  10  Geo.  4,  c.  Ixviii,  local  and  personal,  public,  are 
to  form  part  of  this  case. 

The  plaintiffs  were    assessed  in    the    yearly  sum  of 
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83/.  8».  Sd.,  as  the  occupiers  of  Covent  Garden  Theatre,  1845. 
described  as  ''  a  certain  hoose^  situate  in  Bow-street.'^  The 
premises  in  question  are  used  by  certain  persons,  with  the 
permission  of  the  plaintiffs,  for  dramatic  exhibitions,  for 
money,  which  money  is  received  by  the  said  persons  on 
their  own  account,  they  paying  a  large  sum  to  the  plain* 
tiffs  for  the  use  of  the  premises.  No  person  sleeps  or  re- 
sides on  the  said  premises ;  none  of  the  proprietors  are 
resident  in  the  said  parish ;  nor  do  any  of  them,  by  them- 
selves  or  any  other  person,  occupy  the  said  premises,  or 
any  part  thereof,  otherwise  than  aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  Theatre  Boyal,  Covent  Garden,  was,  at  the  time  of  the 
making  of  the  said  rate,  properly  liable  to  assessment 
under  the  61  Geo.  8,  c.  cL  If  the  Court  should  decide  in 
the  aflirmative,  judgment  is  to  be  entered  for  the  defend- 
ants; if  in  the  negative,  for  the  plaintiffs,  in  such  form  as 
the  Court  shall  direct. 

Jervi9,  for  the  plaintiffs. — ^The  question  to  be  determined 
in  this  case  simply  is,  whether  Covent  Garden  Theatre  is 
to  be  considered  a  house,  within  the  meaning  of  the  51 
Geo.  8,  c.  cl.  It  will  be  observed,  that  that  word  is 
coupled  in  the  act  with  the  word  "  occupier "  and  the 
words  "  house  and  houses  in  his  or  their  occupation.'^  The 
intention  of  the  act  clearly  was,  that  payment  of  this  rate 
should  be  made  only  in  respect  of  houses  which  were  capa- 
ble of  being  occupied  as  dwelling-houses.  In  Aldred's 
cote  (a),  it  is  said  that  "  the  habitation  of  man  is  the  prin- 
cipal end  of  a  house.''  In  Russell  on  Crimes,  (vol.  ii, 
p.  552,  8rd  edit.),  under  the  title  "Arson,"  the  word 
**  house"  is  defined  to  mean  "  a  dwelling-house,  and  all  out- 
honsea  which  are  parcel  thereof."  In  accordance  with  this 
definition,  the  Court  of  Queen's  Bench  held,  in  Elsmore  v. 

(a)  9  Rep.  58  a. 
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1845.  The  Hundred  of  St.  BriavelPs  {a),  that  a  baUding  intended 
for  and  constructed  as  a  dwelling-honsej  bnt  which  had 
not  been  completed  or  inhabited^  and  in  which  the  owner 
had  deposited  straw  and  agricultural  implements,  was  not 
a  house  within  the  meaning  of  the  7  &  8  Geo.  4,  c.  81 .  Here 
the  whole  context  of  the  act  of  Parliament,  and  the  object 
of  the  rate,  lead  to  the  conclusion  that  it  was  to  be  payable 
in  respect  of  those  houses  only  which  were  capable  of  oo- 
cupation  as  dwelling-houses.  The  pastoral  care  and  spi- 
ritual superintendence  of  the  rector  were  the  original  con- 
sideration for  the  payment ;  but  where  there  is  no  occu- 
pation by  the  parties  as  parishioners,  that  consideration 
fails  altogether. — He  cited  also  Reof  v.  Adlard{b). 

Bodkin,  contra. — ^These  two  acts  of  Parliament  must  be 
read  together  in  determining  this  question.  Their  objects 
are  quite  distinct  The  statute  of  Charles  II  merely  directs 
that  the  sum  of  iS250  shall  be  chargeable  upon  ''  the  houses 
of  the  inhabitants"  of  the  parish  of  St.  Paul's,  Covent 
Garden,  for  the  support  and  benefit,  not  only  of  the  rector, 
but  also  of  the  curate,  clerk,  and  sextons  of  the  parish :  so 
that  the  spiritual  services  of  the  rector  were  not,  as  has  been 
said,  the  sole  consideration  for  the  charge.  Then,  the 
state  of  property  in  the  district,  and  the  services  to  be 
performed  by  these  persons,  having  become  materially 
altered  and  increased  since  the  passing  of  that  act,  the 
51  Geo.  8,  c.  cL,  repealed  all  the  former  provisions  on  the 
subject,  and  for  the  purpose  of  raising  the  laiger  yearly 
sum  which  had  become  necessary  for  these  purposes,  im- 
posed a  rate  upon  ^'  all  houses  trithin  the  said  parish.'^  The 
intention  of  this  act  appears  to  have  been,  that  no  build- 
ings whatever  which  are  capable  of  a  beneficial  occupation 
should  be  exempt  from  assessment.  And  the  word  "  house  " 
does  not  necessarily  conflict  with  this  interpretation ;  for  a 

(a)  8  B.  &  Cr.  461 ;  2  Man.  &        (6)  4  B.  &  Cr.  772;  7  D.  &  R. 
Ry.514.  340. 
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house  may  properly  be  held  to  include  every  building  which,        ]  846. 
by  its  structure,  is  adapted  to  occupation  by  human  beings. 
And  it  is  clear  that  in  this  case  there  has  been  a  beneficial 
oocupatioa^ 

Jfrvis,  in  reply,  was  stopped  by  the  Court. 

Pollock,  C.  B. — We  all  think  that  the  term  ''house" 
prinQ&  facie  means  a  dwelling-house.  The  act  of  Charles  U 
confined  the  charge  to  the  inhabUanis  of  the  parish.  That 
act  being  repealed,  a  new  arrangement  was  substituted,  by 
which  the  charge  was  imposed  upon  all  occupiers  of  houses 
within  the  parish.  It  seems  to  me  that  this  act  was  in- 
tended to  apply  only  to  dweUmg-htmses  occupied  by  indi- . 
Tidoals  as  such,  and  that  such  buildings  as  warehouses  and 
counting-houses  were  not  included  in  it.  Neither  can  we 
oonstme  it  to  extend  to  other  buildings  which,  strictly 
speaking,  are  not  houses,  though  popularly  called  so.  Our 
judgment  will  therefore  be  for  the  plaintiffs. 

Aij>sB80N,  B. — I  am  of  the  same  opinion.  If  the  two 
acts  of  Parliament  be  considered  together,  the  meaning  of 
the  last  becomes  plain.  It  clearly  meant  to  impose  the 
charge  only  on  dwelling-houses,  or,  at  all  events,  on  those 
^  which  are  capable  of  being  occupied  as  such.  The  first 
act  ia  a  key  to  the  second,  and  shews  that  the  parties  who 
were  to  be  liable  to  the  rate  were  those  who  would  derive 
benefit  from  the  services  of  the  rector,  curate,  clerk,  or 
sexton.  The  exception  in  favour  of  the  house  of  the  Duke 
of  Bedford  supports  this  view.  The  second  act  is  more 
comprehensive  in  its  terms,  and  repeals  that  exception, 
but  it  does  not  alter  the  description  of  houses  that  are 
made  liable  to  the  rate. 

BoLFX,  B. — The  word   ''house"  prim&  facie  means 
dwelling-house;  and  this  interpretation  is  admitted  to  be 
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1845.  in  accordance  with  the  meaning  of  the  first  act  of  Parlia- 
ment. And  the  reasonable  inference  firom  both  acts  is, 
that  the  same  description  of  property  was  intended  to  be 
charged  by  both.  The  words  are  somewhat  different,  but 
if  such  an  alteration  had  been  contemplated  as  the  rating 
of  theatres,  (which  existed  at  that  time  in  the  parish),  one 
cannot  doubt  that  it  would  have  been  expressed  clearly, 
and  not  have  been  left  to  inference. 

Platt,  B. — The  statutes  of  Charles  II  and  Oeorge  III 
have  the  same  object  in  view.  The  former  makes  the 
houses  of  the  inhabitants  of  St.  Paul's,  Covent  Gkirden, 
alone  liable  to  be  rated.  That  clearly  can  be  applied  to 
dwelling-houses  only.  Then  the  only  object  of  the  latter 
act  appears  to  be  to  increase  the  stipend  of  the  rector. 
The  second  section  points  out  the  persons  and  the  subject- 
matter  liable  to  be  rated,  the  rate  being  charged  upon  "  all 
houses  within  the  said  parish,''  and  to  be  paid  by  ''  the  re- 
spective occupiers  of  such  houses:"  that  is,  aU  dwelling- 
houses  capable  of  being  occupied  and  inhabited  by  man. 
Other  acts  of  Parliament  of  the  same  kind  expressly  mention 
out-houses,  warehouses,  and  other  buildings,  as  subjects  of 
local  taxation;  which  seems  to  shew  that  the  word  ''houses'' 
was  not  considered,  by  the  framers  of  those  acts,  comp»*e- 
hensive  enough  to  include  those  descriptions  of  buildings.^ 
The  only  difference,  in  truth,  between  the  act  of  Charles  II 
and  that  of  George  III  is,  that  by  the  former  the  houses 
of  inhabitants  are  rateable,  and  by  the  latter  those  of  oc- 
cupiers :  but  in  both  cases  the  word  ''  houses  "  means  those 
dwellings  which  are  fit  for  the  habitation  of  man. 

Judgment  for  the  plaintiffs. 
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1845. 

Bawlinson  v.  Clarke. 

CMaif  30. 
OVENANT  on  an  indenture^  dated  11th  May,  1843,  Tbe  defendant, 
made  between  the  plaintifiF  and  the  defendant,  whereby  g^nedtoOie 
the  defendant  assigned  to  the  plaintiflF  all  the  interest,  gjj^^^^. 
benefit,  and  profit,  by  him  the  defendant  to  be  thence-  ■argeon  and 

apothecary^ 

forth  made  from  the  profession  or  practice  of  a  surgeon  carried  on  by 

and  apothecary,  carried  on   by  the  defendant  in  Park-  p,frk  Street  ^ 

street,  Camden  Town,  or  from  any  of  the  patients  then  5^^**^^  ^^ 

or  thereafter  belonging  thereto;  and  the  defendant  cove-  defendant co- 

nanted  and  agreed  with  the  plaintiff,  that  he  the  defend-  he  ahonld  not 

ant  should  not  nor  would,  directly  or  indirectly,  by  him-  aiiLSyor'in- 

self  or  in  co-partnership  with  any  other  person  or  persons,  J!^^7»  ^, 

^  htmself,  or  in 

carry  on  or  exercise  the  practice  or  profession  of  a  surgeon  co-partnenhip 
and  apothecary,  or  either  of  them,  either  by  residing  or  ^[IrKraTorpCT^ 
visiting  any  patient  within  the  distance  of  three  miles  JJ^e^se  Wa 
from  the  present  place  of  business  of  the  defendant,  in  practice  or  pro- 
Park-street  aforesaid;  and  further,  that,  in  case  of  any  geonandapo-' 
breach  or  non-performance  of  the  said  last-mentioned  ri^^fSem 
covenant,  he  the   defendant  should  and  would  pay  unto  «jtherbyre- 

Biding  or  Tiait- 

the  plaintiff  the  fiill  sum  of  dSSOO,  to  be  recovered  against  ing  any  patient, 
him  the  said  defendant,  as  and  for  liquidated  damages,  tance  of  tiiree' 
and  not  as  a  penalty.     Breach,  that  the  defendant  carried  ^^{^^ 
on  and  exercised  the  practice  and  profession  of  a  surgeon  bnaincae  of  the 

defendant,  in 

and  apothecary,  within  three  miles  of  Park-street  afore-  Park  street 
said,  to  wit,  by  visiting,  within  the  said  distance  of  three  l^^  in  c^u^f 
miles  from  the  place  last  aforesaid,  a  certain  patient  of  ^  ^'^•*^  ®' 
him  the  defendant,  as  and  then  being  his  the  defendant's  the  defendant 
patient,  in  his  character,  practice,  and  profession  of  a  sur-  would  pay  to 

the  plaintiff  the 
fan  awn  of  £500,  to  be  reoorered  against  the  defendant  aa  and  for  liquidated  damages,  and  not 
as  a  penalty.  After  the  execution  of  this  deed,  the  defendant  attended  several  ladies  in  their 
ooofiiiements,  within  the  three  miles,  and  on  one  occasion  received  a  sum  of  14/.  14«.  for  hia 
aervioea ;  but  he  attended  these  persons  with  the  knowledge  and  consent  of  the  plaintiff,  in 
consequence  of  a  request  by  him  that  the  defendant  should  for  a  time  oontinne  to  visit  the 
patients,  to  keep  the  connexion  together :  and  the  jury,  in  an  action  on  the  covenant,  found 
that  the  defendant,  in  these  instances,  exercised  the  practice  and  profession  of  a  surgeon,  for  the 
purpose  of  aasisthig  the  plaintiff: — Heldf  first,  that  for  a  breach  of  this  covenant  the  meaaure 
of  damages  waa  tiie  full  sum  of  £b(iO ;  but,  secondly,  that  the  above  facts  did  not  constitate 
a  bfcach  of  the  ooveoant. 
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1845.  geon  and  apothecary;  to  wit,  one  Sarah  Smith.  The 
defendant  pleaded,  (inter  alia),  that  he  did  not  carry  on 
or  exercise  the  practice  or  profession  of  a  surgeon  and 
apothecary  modo  et  form&,  on  which  issue  was  joined. 
At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  Mid- 
dlesex after  Hilary  Term,  it  was  proved  on  the  part  of  the 
plaintiff,  that,  after  the  execution  of  the  deed  set  forth  in 
the  declaration,  the  defendant  attended  several  ladies 
within  the  three  miles,  in  their  confinement;  and  that 
on  one  occasion  he  received  from  a  Mrs.  Smith  a  sum  of 
fourteen  guineas  for  his  services.  The  defendant  then 
gave  evidence  to  shew  that  the  attendances  in  question 
took  place  with  the  knowledge  and  consent  of  the  plaintiff, 
and  in  consequence  of  a  request  on  his  part  that  the  de- 
fendant would,  for  a  certain  period  after  the  date  of  the 
deed,  continue  to  visit  the  patients,  for  the  purpose  of 
assisting  the  plaintiff,  and  "  keeping  the  connexion  toge- 
ther.'' It  was  contended  for  the  defendant,  first,  that  this 
evidence  did  not  establish  any  breach  of  the  covenant ; 
and,  secondly,  if  it  did,  that  the  j£500  was  in  the  nature  of 
a  penalty,  and  not  of  liquidated  damages,  and  the  plaintiff 
was  entitled,  at  all  events,  to  recover  only  the  actual  damage 
sustained  by  him  by  reason  of  the  particular  breach  of 
covenant  proved.  The  Lord  Chief  Baron  was  of  opinion, 
that,  if  the  plaintiff  was  entitled  to  recover  at  all,  the  £500 
was  the  measure  of  the  damages;  and  he  left  it  to  the 
jury  to  say,  whether  the  defendant  visited  the  patients  in 
question  with  a  view  of  exercising  his  business  of  a  surgeon 
and  apothecary,  or  to  assist  the  plaintiff  in  his  business; 
and  whether,  in  particular,  he  visited  Mrs.  Smith  with  the 
knowledge  and  consent  of  the  plaintiff.  The  jury  found, 
that  the  defendant  exercised  the  practice  of  a  surgeon  for 
the  purpose  of  assisting  the  plaintiff;  and  the  verdict  was 
thereupon  entered  for  the  plaintiff  for  £600  damages,  with 
liberty  to  the  defendant  to  move  to  enter  a  verdict  for  him 
on  the  above  issue,  or  to  reduce  the  damages  to  7L  7s., 
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wUch  the  jury  foand  to  have  been  the  actual  damage  sua-        1845. 
tained  by  the  phimtiff.  nl^^on 

In  Easter  Tenn,  (Apnl  15),  Crowder  moved  accordingly,  »• 

and  obtidned  a  role  to  shew  cause  on  the  first  point ;  the 
rule  being  refused  as  to  the  reduction  of  the  damages,  for 
Ae  same  reasons  as  were  stated  by  the  Court  in  the  case 
of  Green  v.  Price  (a), 

fFaieon  and  /.  Henderson  now  shewed  cause. — ^The  only 
question  now  to  be  determined  is,  whether  that  which  was 
proved  at  the  trial  to  have  been  done  by  the  defendant 
constituted  a  breach  of  this  covenant.  The  finding  of  the 
jury  is,  in  substance,  that  the  defendant  has  practised  as  a 
sugeon  and  apothecary  within  the  prohibited  limits.  He 
did  everything  that  belongs  to  the  character  of  a  surgeon; 
de  facto  he  attended  the  patients  in  his  surgical  character, 
and  he  did  this  for  his  own  profit.  The  meaning  of  the 
covenant  is,  that  the  defendant  shall  not,  within  those 
limits,  hold  himself  out  as  a  practising  surgeon,  even 
though  he  may  have  no  patients, — nor  shall  he  act  as  one 
by  visiting  patients.  The  motive  with  which  he  does  so 
cannot  make  it  less  a  breach  of  this  covenant,  which  is 
absolute  and  unrestricted  in  its  terms.  [Rolfe,  B. — ^It  is 
not  a  covenant  merely  not  to  visit  patients,  but  not  to 
carry  on  the  prqfenhn  of  a  sui^eon  and  apothecary  iy 
visiting  patients.]  Nor  can  the  circumstance  of  his  having 
attended  these  persons  with  the  consent  ot  at  the  request 
of  the  plaintifT  affect  the  case.  A  parol  license  cannot 
dischai^e  a  covenant  under  seal :  Cordweni  v.  JETtifi^  (A) ; 
fFeet  V.  Blakeway  (c).  Suppose  the  finding  of  the  jury  had 
been  expanded  on  the  record ;  viz.  that  the  defendant  did 
carry  on  and  exercise  the  practice  and  profession  of  a  sur- 
geon, with  the  knowledge  and  consent  of  the  plaintiff,  and 
in  order  to  assist  him  in  his  business;  would  that  have 

(fl)  13  M.  &  W.  695.  (c)  2  Man.  &  G.  729 ;  3  Scott, 

(6)  8  Taaau  596.  N.  R.  199. 
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1845.  constituted  any  defence?  It  is  no  more  than  mere  leave 
and  license.  [Alderson,  B. — ^Wonld  the  going  into  part- 
nership with  the  plaintifiF  himself  be  a  breach  of  the  cove- 
nant?] Yes;  that  also  would  be  merely  leave  and  license^ 
which  could  not  dispense  with  the  covenant.  [Alder- 
9on,  B. — ^Do  not  the  words,  "  by  himself  or  in  co-partner* 
ship  with  any  other  person  or  persons/'  mean  with  any 
other  person  or  persons  than  either  of  the  parties?]  No; 
any  other  than  himself.  But  in  this  case  no  question  of 
partnership  arises.  [Alderson,  B. — ^The  question  really  is, 
whether  the  defendant  was  carrying  on  the  business,  or 
whether  the  plaintifiF  was  not  carrying  it  on  by  his  means.] 

Crowder  and  Chamock,  in  support  of  the  rule,  were 
stopped  by  the  Court. 

Pollock,  C.  B. — ^The  question  in  this  case  is,  whether 
the  defendant  has  been  guilty  of  a  breach  of  his  covenant ; 
the  covenant  being,  ''that  he  shall  not  nor  will,  directly  or 
indirectly,  by  himself  or  in  partnership  with  any  other 
person  or  persons,  carry  on  or  exercise  the  practice  or  pro- 
fession of  a  surgeon  and  apothecary,  or  either  of  them, 
either  by  residing,  or  visiting  any  patient,  within  the  dis- 
tance of  three  miles  from  the  present  place  of  business ''  of 
the  defendant,  in  Park-street,  Camden  Town.  Now  the 
facts  disclosed  on  the  trial  were  these :  that  in  several  in- 
stances the  defendant  visited  sick  persons  within  the  three 
miles,  but  in  each  of  these  cases  it  was  perfectly  well 
known  to  the  plaintiflf  that  he  did  so ;  indeed,  that  his  at- 
tendance was  not  only  known  to  but  requested  by  the  plain- 
tifiF, in  order  that  the  connexion  might  be  kept  together, 
and  the  patients  gratified  by  having  the  medical  attend- 
ance of  a  person  in  whom  they  were  used  to  confide.  And 
I  think  the  jury  properly  found,  when  the  case  was  left  to 
them,  that  the  defendant,  in  these  instances,  exercised  the 
practice  of  a  surgeon  for  the  purpose  of  assisting  the 
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plaintiff.    They  were  well  warranted  by  the  evidence  in        1845. 
finding  that  he  visited  these  patients  to  assist  the  plaintiff^     Rawlimsok 
and  not  to  carry  on  or  exercise  the  profession  of  a  surgeon  ^- 

by  himself  or  any  other  person.  The  finding  of  the  jury^ 
therefore,  really  negatives  any  breach  of  the  covenant.  It  is 
said,  however,  that  on  one  occasion  the  defendant  received 
a  sum  of  fourteen  guineas  as  a  remuneration  for  his  services; 
and  the  finding  of  the  jary,  for  seven  guineas,  is  used  as  a 
proof  that  he  visited  these  persons  for  profit.  But  their 
finding  in  this  respect  cannot  be  used  for  this  purpose^ 
any  more  than  a  finding  upon  a  different  plea.  The  jury 
no  doobt  thought  he  was  bound  to  account  for  the  money; 
bat  it  is  perfectly  consistent  with  this  part  of  their  finding, 
that  he  was  not  exercising  the  profession  in  the  manner 
forbidden  by  the  covenant,  but  on  behalf  of  the  plaintiff. 
And  I  agree  with  my  Brother  Akterson,  that,  upon  the  evi- 
dence in  this  case,  the  defendant  was  not  carrying  on  the 
business,  but  the  plaintiff  was  in  truth  carrying  it  on  by 
his  means.  The  rule  will  therefore  be  absolute  to  enter  a 
verdict  for  the  defendant. 

Aldehson,  B. — ^I  am  of  the  same  opinion.  It  is  a  pure 
question  of  fact,  and  the  only  question  is,  whether  there 
has  been  a  breach  of  the  covenant ;  for  I  agree  that,  if  there 
has,  it  makes  no  difference  that  it  was  by  the  license  of  the 
plaintiff;  he  is  equally  entitled,  in  point  of  law,  to  his  £500. 
But  then^  what  constitutes  a  breach  of  the  covenant?  It  is 
the  carrying  on  and  exercising,  directly  or  indirectly,  by 
himself  or  in  co-partnership  with  any  other  person  or  per- 
sons, the  practice  or  profession  of  a  surgeon  or  apothecary, 
either  by  residing,  or  visiting  any  patient,  within  certain 
limits.  The  question  then  is,  who  was  carrying  on  the 
business  here?  was  the  defendant  carrying  on  business  for 
himself,  or  was  he  carrying  on  the  business  for  the  plain- 
tiff? I  think  it  was  the  latter,  and  therefore  that  the  rule 
diould  be  absolute  to  enter  a  verdict  for  the  defendant. 

VOL.  XIV.  o  M.W. 
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1845.  Rolfs,  B. — I  am  of  the  same  opbuoa.    I  should  be 

sorry,  however,  to  think  that,  in  our  decision,  we  were 
violating  the  rule  of  law  which  has  been  pressed  at  the  bar, 
that  it  can  be  no  answer  to  a  breach  of  such  a  corenant, 
that  it  was  committed  with  the  license  or  consent  of  the 
plaintiff,  at  least  on  these  pleadings.  But  the  consent  of 
the  plaintiff  is  referred  to  here,  not  as  justifying  a  breach 
of  the  covenant,  but  as  shewing  that  the  acts  done  by  the 
defendant  did  not  constitute  a  breach  of  the  covenant. 
Now  what  is  the  covenant  ?  Not  that  the  defendant  will 
not  do  any  act  which  is  part  of  the  business  of  a  surgeon 
or  apothecary  within  the  specified  limits — ^for  undoubtedly 
he  has  done  that,— but  that  he  will  not  carry  on  or  exercise 
that  business,  directly  or  indirectly  (which  are  words  not 
unimportant),  by  himself  or  in  partnership  with  any  other 
person  or  persons,  either  by  residing  or  visiting  any  patient, 
within  those  limits.  Now,  looking  to  the  object  of  the 
parties,  and  to  the  important  words  ''by  himself  or  in 
partnership  with  any  other  person  or  persons,^'  I  cannot 
doubt  that  the  true  construction  of  the  covenant  is,  that 
he  shall  not  carry  on  the  business,  alone  or  in  partnership, 
on  his  own  account — ^not  that  he  shall  not  do  any  act,  in 
case  of  emergency,  which  is  a  part  of  the  business  of  a 
surgeon  or  apothecary.  I  come  to  that  conclusion,  not 
only  on  the  other  grounds  which  have  been  adverted  to  by 
my  learned  Brothers,  but  also  on  the  words  ''directly  or 
indirectly.''  How  could  he  indirectly  do  an  act  of  this 
nature?  There  could  not  be  any  indirection  in  doing  a 
gratuitous  act  for  the  assistance  of  another.  The  consent 
of  the  plaintiff,  therefore,  is  most  important,  not  as  es- 
tablishing a  defence  to  a  broken  covenant,  but  as  shewing 
what  was  in  truth  the  breach  of  covenant. 

Rule  absolute. 
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1845. 
Benbow  t/.  Jones.  j^^^  ^^ 

Assumpsit  for  money  had  and  received  to  the  use  of  The  plaintiff 
the  plaintiffj  and  on  an  account  stated.  Plea,  non  assump-  borse  for  a 
sit.    At  the  trial,  before  Atcherley,  Serjt,  at  the  Summer  ^^^  f  tJ^e'Sk. 
Assizes  for  Worcestershire,  1844,  the  following  facts  ap-  ditions  being, 

that  no  groom 

peared : — In  the  spring  of  1843,  certain  persons  subscribed  or  professional 
to  a  steeple-chase,  to  be  run  in  the  neighbourhood  of  Led-  inoi^^toride^ 
bury,  in  Worcestershire,  and  a  Mr.  Giles  was  appointed  ^^S^dSs^'tes 
the  steward  of  the  race.  In  the  pripted  conditions  of  the  and  other  mat. 
idc^i  there  were  the  following  amongst  other  stipulations: —  decided  bj  the 
"No  groom  or  professional  jockey  wiU  be  allowed  to  SSSoniSouid 
ride;*'  and  "All  disputes  and  other  matters  shall  be  de-  ^?°fj:.  '"^ 

-  plaintiff  mtend- 

dded  by  the  steward,  whose  decision  shall  be  final,  and  ed  his  horse  to 
who  shaU  have  the  power  of  appointing  an  umpire.^'     The  one'w.tbut] 
plaintiff  entered  a  horse  for  the  race,  which  he  intended  to  ^^J^  ^^  ^^ 

'^  '  of  the  race,  was 

be  ridden  by  a  person  of  the  name  of  Walker ;  but,  before  informed  by  the 
the  day  of  the  race,  he  was  informed  by  the  steward  that  considered  w. 
he  considered  Walker  a  professional  jockey,  and  that  the  'oSeJ^d'ttat 
horse,  if  he  was  ridden  by  him,  would  be  no  horse  in  the  *!*®  ^°"®\^ 

"  ndden  by  him, 

race.    The  plaintiff  insisted  that  Walker  was  qualified,  would  be  no 
and  the  matter  became  the  subject  of  discussion  between  race.   The 
them.    On  the  day  of  the  race  Walker  appeared  in  the  J^'^J^at "w. 
field,  mounted  the  plaintiffs  horse,  and  prepared  to  ride  was  qualified; 

and  on  the  race- 

him;  when  the  steward  intimated  to  the  plaintiff,  and  day,  notwith- 
others  who  stood  near  him,  that  his  horse  would  be  no  ^^'^timar 
horse  in  the  race,  as  Walker  had  been  forbidden  to  ride.  ^^"^  ^~"  ^ 

'  ...  steward  to  the 

Walker,  notwithstanding  this  intimation,  rode  the  plain-  plaintiff,  w. 
tiff's  h(»rse>  and  came  in  first.     On  the  following  day,  the  which  came 
steward  (who  had  in  the  meantime  taken  a  legal  opinion  ^owingd^^ 
on  the  point)  pronounced  the  second  horse  to  be  the  ti>e  steward 

**  pronounced  the 

winner,  and  entitled  to  the  stakes,  and  they  were  accord-  second  horse  to 

be  the  winner, 
and  by  his  di- 
rections the  stakes  were  paid  to  the  owner  of  that  horse  i—Held,  that  the  steward  had  de« 
cided  the  question,  within  the  meaning  of  the  condition ;   that  his  decision  was  final  (al- 
though it  was  not  made  after  hearing  both  parties) ;  and  that  the  plaintiff  could  not  reooter 
the  stakes  from  the  stakeholder. 

o2 
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1846.  ingly^  by  his  direction^  paid  over  to  the  owner  of  that 
horse.  The  plaintiflf  thereapon  brought  this  action  against 
the  defendant^  who  was  the  secretary  of  the  race  com- 
mittee, and  the  holder  of  the  stakes. 

It  was  contended  for  the  defendant,  that,  after  the  de- 
cision of  the  steward  that  the  plaintiff  had  not  conformed 
to  the  conditions  of  the  race,  and  was  not,  therefore,  en- 
titled to  the  stakes,  the  plaintiff  could  not  maintain  any 
action  to  recover  them.  The  plaintiff's  counsel  insisted, 
on  the  other  hand,  that  the  decision  of  the  steward  was  in- 
formal and  irregular,  having  been  pronounced  before  the 
race  was  run,  and  that  the  plaintiff  was  not  bound  by  it ; 
and  evidence  was  given  on  his  behalf,  to  shew  that  Walker 
was  not  a  professional  jockey.  The  learned  Judge,  in  sum- 
ming up,  left  it  to  the  jury  to  say,  first,  whether  Walker 
was  a  professional  jockey  or  not;  and  secondly,  whether 
the  steward  had  finally  decided  the  matter  or  not;  inti- 
mating his  opinion,  that  there  could  be  no  valid  decision 
without  hearing  both  parties.  The  jury  found  both  points 
in  favour  of  the  plaintiff,  and  returned  a  verdict  for  him 
for  the  amount  claimed ;  upon  which  leave  was  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Talfimrd,  Serjt.,  in  last  Michaelmas  Term,  obtained  a 
rule  accordingly,  against  which 

Whateley  and  /.  W.  Smith  now  shewed  cause. — The  jury- 
have,  by  their  finding,  decided  this  case  in  favour  of  the 
plaintiff.  They  have  found  that  Walker  was  not  a  profes- 
sional jockey,  and  that  Giles,  the  steward,  had  not  finally 
decided  the  question ;  nor  had  the  latter  done  so,  for  he  had 
not  heard  the  parties.  He  had  never  decided  in  the  proper 
sense  of  the  term,  that  is,  upon  a  hearing ;  although  he 
took  upon  himself,  on  the  strength  of  the  opinion  he  had 
obtained,  to  pay  over  the  money  to  the  owner  of  the  second 
horse.    And  the  point  reserved  for  the  consideration  of 
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the  Court  is  merely  this^  whether  the  learned  Judge  waa  1845. 
authorized  to  leave  those  questions  to  the  jury;  in  other 
words,  whether  there  was  any  evidence  for  the  jury  that 
the  steward  did  not  finally  decide  the  point.  In  Evans  v. 
Praii  {a\  which  was  cited  on  moving  for  this  rule,  the  de- 
cision of  the  umpire  was  clearly  final;  but  here  there  was 
no  decision  at  all.  In  order  to  a  decision,  there  must  be  a 
point  for  adjudication  properly  brought  before  the  Judge, 
and  the  parties  must  be  heard  upon  it :  Regina  v.  Smith{b), 

Talfimrd,  Seijt.,  contrk — ^The  defendant  held  the  stakes 
subject  to  the  explicit  condition,  that  the  decision  of  the 
steward  on  all  disputes  and  other  matters  relating  to  the 
race  should  be  final;  and,  after  they  had  been  paid  over 
by  his  order,  no  question  as  to  his  decision  remained. 
Where,  in  a  transaction  of  this  kind,  the  parties  constitute 
a  particular  individual  the  party  finally  to  decide  all  mat- 
ters between  them,  they  are  bound  by  his  act,  and  cannot 
inquire  how  far  the  proceedings  before  him  were  of  a  judi- 
cial character.  [Alderson,  B. — The  steward  of  a  race 
cannot  hear  evidence  on  oath:  he  cannot  receive  affida- 
vits; where  is  the  objection  to  his  authority  to  stop?] 
His  decision  maybe  on  the  spot;  Walmsley  Y,Maithew8(c); 
and  it  could  never  be  intended  that  he  should  observe  the 
same  formalities  as  are  incident  to  solemn  legal  arbitra- 
tions. [Aidersan,  B. — The  learned  Judge  could  not  have 
reserved  the  point,  except  on  the  assumption  that  the 
steward  decided  in  fact,  though  erroneously.] 

Pollock,  C.  B. — The  rules  of  the  race  say  distinctly, 
that  all  disputes,  and  other  matters,  shall  be  decided  by 
the  steward,  whose  decision  shall  be  final.     The  only  point 

(a)  3  Mao.  &  G.  759;  4  Scott,      166. 
N.  R  ,  382.  (c)  3  Man.  &  G.  133;  3  Scott, 

(b)  13  Law  J.,  N.  S.,  Q.  B.>      N.  R.,  584. 
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1845.  reserved  is^  whether^  assaming  that  there  was  a  decision  of 
the  steward  in  fact,  it  was  or  was  not  so  regular  and  formal 
as  to  make  it  valid  in  point  of  law.  But  we  are  all  of 
opinion,  that  the  decision  of  the  steward  in  fact  was  final, 
and  the  rule  will  therefore  be  absolute. 

Aldbbson,  B. — ^It  would  be  very  strange  to  say,  that  it 
is  to  be  held,  that  all  the  proceedings  before  the  steward 
of  races  are  to  be  according  to  the  strict  rules  of  law; 
that  there  is  to  be  a  point  regularly  raised  before  him,  and 
parties  heard  upon  it — I  suppose  by  counsel, — and  a  for- 
mal decision  after  the  hearing.  It  would  next  be  said 
that  the  evidence  must  be  given  upon  oath.  The  truth  is, 
the  parties  mean  that  the  matter  shall  be  subject  to  the 
decision  of  the  steward ;  and  that,  if  he  decides  in  fiict^ 
that  shall  be  final. 

B/OLFE,  B. — ^I  am  of  the  same  opinion ;  but  I  must  add, 
that  it  does  not  appear  upon  the  evidence  that  there  was 
not  a  hearing  of  the  plaintiff  before  the  decision  was  given; 
and  it  surely  cannot  matter  that  the  question  as  to  the 
jockey's  qualification  was  argued  before  the  race  began: 
the  decision  was  not  until  the  following  day. 

Bule  absolute. 


TRINITY   TE&M.  8  VICT. 


WiNWOOD  V.  HOULT.  Jfoy  27. 

was  a  rale  moved  with  a  view  to  issae  execution  under  A  rule  to 


This 

1  k  2  Vict  c.  110,  8. 18,  which  called  upon  the  defendant  ^rr&2Vict. 
to  shew  cause  why  he  should  not  pay  to  the  plaintiff  money  fo/ioner^due 
doe  upon  an  award  and  the  Master's  allocatur  for  costs,  npon  an  award 

and  the  Mas- 

This  rule  was  moved  on  an  affidavit  verifying  the  award,  ter's  aiioca- 
and  which  stated  that  the  award  and  allocatur,  together  ^'^fj'^difl 
with  the  rule  making  the  order  of  reference  a  rule  of  Court,  fiwtinatance. 

°  And  itmbie, 

bad  been  personally  served  on  the  defendant,  and  the  that  rach  a  mie 
amount  duly  demanded.    The  rule  of  Court  did  not  ex-  ^^naUj 
press  the  amount  payable  under  the  award.    One  question  J^tiS^antoi 
made  on  moving  for  the  rule  was,  whether  it  should  be  a  **»*  *S®  *^"^ 

and  allocatiir, 

rale  absolute  in  the  first  instance  or  a  rule  nisi  only,  together  with 
[PoUoci,  C.  B. — ^The  application  is  to  turn  an  award  into  a  iq^  the  oide/of 
judgment,  so  as  to  issue  execution.    As  there  may  be  some  ^^^  ^j^* 
objection  made  to  it,  we  think  it  ought  to  be  a  rule  to  shew  ^f^^J^^?^ 

cause.]  amount  de- 

Streeten,  on  now  moving  to  make  the  rule  absolute, 
stated  that  there  had  not  been  personal  service  of  the  rule 
nisi,  but  that  a  copy  of  it  had  been  delivered  to  the  defend- 
ant's wife  at  his  residence,  and  the  original  rule  shewn  to 
her.  [Mdersan,  B. — Ought  not  the  rule  to  have  been  served 
personally?]  The  cases  on  this  subject  are  somewhat  in- 
consistent. Undoubtedly,  in  Jordan  v.  Berwick  (a),  Pat- 
ieMon,  J.,  appeared  to  be  of  opinion,  that,  as  this  was  a  new 
practice  introduced  in  lieu  of  an  attachment,  the  rule 
ought  to  be  served  personally ;  but  that  case  may  be  dis- 
tinguished on  the  ground  that  there  there  had  been  no 
personal  service  of  the  award  and  allocatur  in  the  first  in- 
stance, or  anything  to  bring  the  award  to  the  personal 

(fl)  1  Dowl.  P.  C,  N.  S.,  271. 
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1845.  knowledge  of  the  defendant,  whereas  here  the  award  and 
allocatur  had  been  personally  served  npon  him,  and  a 
demand  made  of  the  amount.  Besides,  in  the  more 
recent  case  of  Doe  d.  Moody  v.  Squire  (a),  Wightman,  J.,  was 
of  opinion  that  it  was  not  necessary  to  go  through  the 
same  forms  which  were  necessary  in  cases  of  attachment. 
In  WiUon  v.  Foster  (A),  Tindal,  C.  J.,  said,  "There  must 
be  fair  ground  for  supposing  that  the  defendant  has  seen 
the  award,  and  is  aware  of  its  contents.^'  [Aldersony 
B. — Here  there  is  every  reason  to  believe  that  you  can 
serve  the  defendant  personally,  for  it  appears  that  you 
know  where  he  resides.  Platt^  B. — Is  not  this  like  the 
case  of  an  attachment  ?  If  so,  it  ought  to  be  served  per- 
sonally.] In  the  recent  case  of  Hawkins  v.  Benton  (c), 
Patieson,  J.,  appears  to  have  been  of  opinion  that  the  same 
strictness  of  service  as  that  required  in  cases  of  attachment 
was  not  in  all  cases  necessary.  And  where  there  has  been 
personal  service  of  the  award  and  aUocatur,  personal  service 
of  the  rule  cannot  be  necessary. 

Aldebson,  B. — ^You  had  better  enlarge  your  rule,  and 
serve  it  personally. 

BoLVB,  B.,  and  Platt,  B.,  concurred. 

Rule  enlarged. 

(a)  2  Dowl.  P.  C,  N.  S.,  327.  (b)  12  Law  J.,  N.  S.,  C.  P.,  330- 

(c)  2  Dowl.  &  L.  465. 
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1845. 


DaveY  v.  WaBNB.  May  29. 

IRESPASS  for  seizing  and  taking  divers  goods  and  Arorveyorap- 

,      pointed  under 

chattels,  to  wit,  three  ladders,  one  scaffold  board,  one  pail,  the  MetropoU- 

one  brash,  and  four  cords,  of  the  plaintiff,  whereby  he  the  57  gto?3^  c.  ' 

said  plaintiff  was  prevented  from  completing  a  contract  r^ij^*^^^^  ^i^^ 

for   repairing,   plastering,  and    colouring  a  house,  and  75th  section  of 

thereby  lost  the  gains  and  profits  which  he  otherwise  move  a  ladder 

would  have  acquired.    The  defendant  pleaded,  first,  as  to  J^^'gJ'SJe 

the  said  trespasses  in  the  declaration  mentioned,  so  far  as  p«tm>«  o( 

^  whitewashing 

they  related  to  two  of  the  said  ladders,  and  to  the  said  it,  for  that  sec- 
cords,  that,  after  the  making  and  passing  of  a  certain  0^7  to^th? 
act  of  Parliament  made  and  passed  in  the  23  Geo.  3,  in-  h^^'J," ^g^^- 
titnled  ''An  Act  for  better  paving,  cleansing,  and  lighting  foidmgs,  or  to 

*         the  placing  of 

tbe  parish  of  St.  Anne,  and  such  part  of  Cock-lane  as  lies  posto,  bars, 
intheparish  of  St.  Martin-in-the-Fields,  within  the  Uberty  jf  ^^ch^' 
of  Westminster,  and  for  removing  and  preventing  nuisances  in^ro«  is 
therein,'^  and  after  the  making  and  passing  of  another     A  license 
act  of  Parliament  of  the  57  Geo.  8,  intituled  "  An  Act  S^eyor  ^ 
for  better  paving,  improving,  and  regulating  the  streets  of  tUm^^totreS^a 
tbe  metropolis,  and  removing  and  preventing  nuisances  ^^^  ^^  *<^*f- 
and  obstructions  therein,"  and  before  the  said  time  when,  the  footway  of 
be.  in  the  declaration  mentioned,  and  on  the  second  gtreet/wM^' 
Thursday  in  the  month  of  February,  a.d.  1843,  to  wit,  on  a^^oriie^the 
the  9th  day  of  February,  in  the  year  last  aforesaid,  the  licensee  to  erect 
iolzabitants  of  the  said  parish  of  St.  Anne,  Westminster,  street  or  court, 
then  having  a  right  to  assemble  in  the  vestry  of  the  said  fom(Sf  one  of 
parish,  did,  according  to  the  power  and  authority  by  the  ^ust iTporte?- 
said  first-mentioned  act  of  Parliament  eriven,  assemble  and  '*='^^* 

Where  an 

meet  in  the  vestry  room  of  the  said  parish,  between  the  act  provided 
hours  of  ten  in  the  morning  and  two  in  the  afternoon  shoufd^not^re- 
of  the  said  last-mentioned  day,  and  did  then  and  there  ^^*'  ?  "*3r 

*'  action  for  any- 

thing done  in 
pomiance  of  the  act,  unless  twenty-one  daTs'  notice  of  action  should  be  given— //e/J|  that  the 
defieadant  most  plead  the  want  of  such  notice,  or  he  could  not  avail  himself  of  it. 
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1845.  elect  and  appoint  twenty-one  persons^  namely^  Henry  Wil- 
liams^ &c.  (setting  oat  the  names),  the  same  then  being 
householders  and  resident  in  the  said  parish,  and  assessed 
to  and  paying  their  respective  shares  of  the  rates  or  assess- 
ments made  by  virtue  of  the  first-mentioned  act,  to  be  a 
committee  for  the  better  and  more  effectually  carrying  the 
said  first-mentioned  act  into  execution.  And  the  defend- 
ant further  says,  that,  at  and  always  from  the  time  of  the 
passing  of  the  said  secondly-mentioned  act,  the  said  parish 
of  St.  Anne  was,  and  yet  is,  included  within  the  operation 
of  the  said  secondly-mentioned  act.  And  the  defendant 
farther  says,  that,  after  the  said  appointment  of  the  said 
twenty-one  persons  to  be  commissioners  as  aforesaid,  for 
the  purposes  aforesaid,  and  while  they  were  such  commis- 
sioners, and  after  the  making  of  the  secondly-mentioned 
act,  and  before  the  said  time  when,  &c.  in  the  declaration 
mentioned,  to  wit,  on  the  10th  day  of  Februaxy,  a.d.  1848, 
there  then  being  no  surveyor  or  surveyors  of  the  pave- 
meuts  within  the  said  parish  of  St.  Anne,  the  said  com- 
missioners, then  being  the  persons  having  the  control  of  the 
pavements  of  the  said  parish,  so  included  as  aforesaid,  and 
having  then  first  duly  taken  and  subscribed  the  oath  re- 
quired by  the  said  first-mentioned  act  to  be  taken  by  the 
committee-men  or  commissioners,  according  to  the  first- 
mentioned  act,  did,  at  a  certain  meeting  of  the  said  com- 
missioners, then  by  them  holden  in  the  vestry-room  of 
the  said  parish,  within  fourteen  days  after  they  were  so 
chosen,  according  to  the  power  and  authority  given  to  them 
by  the  said  secondly-mentioned  act  in  that  behalf  given, 
duly  and  legally  appoint  the  defendant  to  be  the  surveyor 
of  the  pavements  within  the  said  parish  of  St.  Anne,  he 
the  defendant  then,  at  the  time  of  the  said  last-mentioned 
appointment,  being  a  competent  person  in  that  behalf^  and 
a  housekeeper,  and  having  an  office  within  the  said  parish 
of  St.  Anne,  which  appointment  he  the  defendant  then 
accepted,  before  the  said  time  when,  8cc.  in  the  declaration 
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mentioned^  to  wit^  on  the  day  and  year  laat  aforesaid.  And        1845. 
the  defendant  further  says,  that,  at  the  time  of  the  last- 
mentioned  meeting,  and  at  the  respective  times  when  they 
10  took  the  said  oath,  and  so  appointed  the  defendant  to  be 
such  snrveyor,  the  said  commissioners  were  each  of  them 
resident  and  a  householder  in  the  said  parish  of  St.  Anne, 
snd  assessed  to  and  paying  his  share  of  the  rates  or  assess- 
ments made  by  virtue  of  the  said  first-mentioned  act,  and 
slso  seised  and  possessed  of  real  and  personal  estate  to- 
gether of  the  value  of  £2000  over  and  above  debts  and 
reprisals,  and  did  not  hold  any  office  of  profit,  and  was  not 
in  any  way  interested  or  concerned  in  any  contract  or  work 
to  be  done  in  or  about  the  execution  of  any  of  the  powers 
of  the  said  first-mentioned  act.    And  the  defendant  further 
says,  that,  under  and  by  virtue  of  the  said  last-mentioned 
appointment,  he  the  defendant  continued  to  be  and  was 
the  surveyor  of  the  pavements  within  the  said  parish  of  St. 
Anne,  from  the  said  time  when  he  was  so  appointed  as 
aforesaid^  up  to  and  until  and  at  and  after  the  said  time 
when,  &c.  in  the  declaration  mentioned.    And  the  defend- 
ant further  says,  that,  after  his  said  appointment  as  such 
surveyor  of  the  pavements  aforesaid,  and  while  he  con- 
tinued such  surveyor  as  aforesaid,  and  before  the  said  time 
when,  &c.  in  the  declaration  mentioned,  to  wit,  on  the  day 
and  year  in  the  declaration  mentioned,  he  the  plaintiff 
did,  at  No.  14,  Porter-street,  being  a  house  fronting  a  street 
called  Porter-street,  on  one  of  the  sides  of  the  said  house, 
and  fronting  Newport-court,  hereafter  mentioned,  on  one 
of  the  other  sides  of  the  said  house,  wrongfully  and  unlaw- 
fully, for  the  purpose  of  using  the  same  in  doing  some 
plasterers'  work  at  the  said  house,  set  up  in  a  certain 
public  place  in  the  said  parish  of  St.  Anne,  and  within 
the  juzisdiotion  of  the  said  secondly-mentioned  act,  and 
within  the  jurisdiction  of  the  defendant  as  such  sur- 
veyor as  aforesaid,  which  said  public  place  then  was  called 
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1845.  Newport -courts  two  of  the  said  ladders  in  the  declara- 
tion mentioned,  and  then  so  set  up  the  same  there,  that 
each  of  the  said  ladders  was  so  then  and  there  set  up 
in  the  manner  following,  that  is  to  say,  by  tieing  the  said 
two  ladders  together  with  the  cords  in  the  declaration 
mentioned,  and  placing  the  same,  so  tied,  against  the  said 
No.  14,  Porter-street,  in  such  a  manner  that  one  of  the 
said  ladders  then  stood  upon  the  ground  of  Newport-court 
aforesaid,  and  was  prevented  from  touching  the  said  No.  14, 
Porter-street,  by  reason  of  its  being  so  tied  to  the  other  of 
the  said  two  ladders;  and  that  the  other  of  the  said  two 
ladders  rested  against  the  said  No.  14,  Porter-street,  and 
was  supported  and  prevented  from  touching  the  ground  by 
the  first-mentioned  of  the  said  two  ladders,  contrary  to 
the  form  of  the  said  secondly-mentioned  act ;  and  then 
wrongfully  and  unlawfully,  and  contrary  to  the  form  of 
the  said  secondly-mentioned  act,  continued  the  said  two 
ladders  so  wrongfully  set  up  in  the  said  public  place  as 
aforesaid,  until  the  defendant,  at  the  said  time  when,  &;c. 
in  the  declaration  mentioned,  then  and  still  being  the 
surveyor  of  the  pavements  within  the  said  parish  for  the 
time  being,  as  such  surveyor,  in  pursuance  of  the  said 
secondly-mentioned  act,  in  order  to  pull  down  and  re- 
move the  same  two  ladders  and  cords,  seized  and  took 
the  said  two  ladders,  and  the  said  cords  by  which  the 
same  were  so  tied  as  aforesaid,  and  then  pulled  down, 
and  removed,  and  carried  away  the  same  to  a  convenient 
place,  and  there  kept  the  same  until  the  defendant  did,  at 
the  request  of  the  plaintifi^,  restore  the  said  two  ladders  and 
cords  to  the  plaintiff,  doing  no  unnecessary  damage  to  the 
plaintiff  on  the  occasion  aforesaid.  And  the  defendant  fur- 
ther says,  that  he  was  not,  at  the  time  of  his  said  appoint- 
ment to  the  office  of  surveyor  of  the  pavements,  as  afore- 
said, nor  after  such  appointment,  at  any  time  before  or  at 
the  said  time  when,  &c.  in  the  declaration  mentioned,  did 
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he  become,  a  commissioner  or  a  trustee  or  a  person  having  1845. 
the  control  of  the  pavements  of  the  said  parish  of  St.  Anne, 
by  virtue  of  the  said  first-mentioned  act,  or  any  other  local 
act  or  acts  of  Parliament,  or  otherwise,  nor  a  pavior,  or 
mason,  or  dealer  in  stones;  and  that  he  had  not,  at  the 
time  of  snch  appointment  as  aforesaid,  or  at  any  time 
afterwards  before  or  at  the  said  time  when,  &c  in  the 
declaration  mentioned,  any  share  or  interest  in  any  em- 
ployment or  contract  for  the  pavement,  or  reparation  of 
the  pavement,  of  the  said  parish  of  St.  Anne,  nor  in  any 
other  public  works  under  the  said  commissioners,  being 
the  persons  having  such  control  as  aforesaid  alone ;  and 
that  he  the  defendant  did  not  before  or  at  the  said  time 
when,  &c.  in  the  declaration  mentioned,  cease  to  be  a 
housekeeper,  or  to  have  an  office  within  the  said  parish  of 
St  Anne,  nor  otherwise  become  disqualified  by  virtue  of 
the  said  secondly-mentioned  act. 

There  was  another  plea  to  the  same  effect,  justifying  the 
removal  of  the  other  of  the  ladders  in  the  declaration  men- 
tioned, at  a  house  No.  15,  Porter-street 

As  to  the  pail,  &c.  the  defendant  pleaded  payment  of  409. 
into  Coart,  and  no  damages  ultrlu 

To  the  first  plea  the  plaintiff  replied,  that  the  said  two 
ladders,  so  tied  with  the  said  cords,  were,  just  before  the 
said  time  when,  &;c.,  to  wit,  on  the  day  and  year  in  the 
declaration  mentioned,  necessarily  and  properly  set  up, 
as  therein  mentioned,  for  the  purpose  of  doing  plasterers' 
work  to  and  repairing  the  said  house.  No.  14,  Porter- 
street,  by  the  leave  and  license  in  writing,  before  the  set- 
ting up  the  said  two  ladders,  and  before  the  said  time 
when,  8lc,  to  wit,  on  the  13th  day  of  December,  1848,  had 
and  obtained  under  the  hand  of  the  defendant,  then  being 
such  surveyor  as  aforesaid,  for  the  purpose  of  doing  the 
said  plasterers'  work,  and  repairing  the  said  house.  No.  14, 
Porter-street,  which  said  license  then  specified  the  length 
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1845.  of  time  for  which  the  said  ladders^  when  so  set  up,  might 
be  continued,  to  wit,  for  two  days,  according  to  the  form 
of  the  statute  in  such  case  made;  and  at  the  said  time, 
when,  &;c.  the  said  period  in  the  said  leave  and  license 
specified  had  not  elapsed,  and  the  said  ladders  were  then 
necessarily  and  properiy  set  up  for  the  purpose  afore- 
said, according  to  the  said  leave  and  license. — ^Verifica* 
tion. 

The  replication  to  the  second  plea  was  in  the  same  terms, 
as  to  the  other  ladder  mentioned  in  the  declaration. 

To  the  third  plea,  the  plaintiff  replied  damages  ultr^ 
upon  which  issue  was  joined. 

The  rejoinders  to  the  replications  to  the  fii^t  and  second 
pleas  traversed  that  the  said  ladders  were  set  up  by  the 
leave  and  license  of  the  defendant  moda  et  formft :  upon 
which  issue  was  joined. 

At  the  trial,  before  Polhek,  C.  B.,  at  the  Middlesex  sit- 
tings after  last  Michaelmas  Term,  it  was  proved  that,  a 
ladder  having  been  set  up  by  the  plaintiff  on  the  footway 
in  Newport-court,  Westminster,  against  the  wall  of  a  house. 
No.  14,  Porter-street,  and  another  having  been  set  up  in 
Porter^street,  against  the  house  No.  16  in  that  street,  they 
were  both  (together  with  some  other  things,  covered  by 
the  payment  into  Court)  removed  by  persons  acting  under 
the  orders  of  the  defendant,  who  was  the  surveyor  of  pave- 
ments of  the  parish  of  St.  Anne,  within  which  the  houses 
were  situated,  and  who  was  duly  appointed  under  the  pro- 
visions of  the  57  Geo.  3,  c.  29,  s.  2,  (local  and  personal). 
Before  putting  up  the  ladders,  it  appeared  that  the  plaintiff 
had  applied  for  a  license  to  the  defendant  to  do  so,  and 
that  the  following  license  was  accordingly  granted : — 

"  Parish  of  St.  Anne,  Westminster. 
"  I,  Edmund  Warne,  being  the  surveyor  of  pavements 
for  the  parish  of  St.  Anne,  Westminster,  do  grant  Mr. 


TRINITY  TERM,   8  VICT.  205 

Datey,  of  11,  Princes-row,  this  license  to  erect  ladders  on 
ihe  footway  of  No.  14,  Porter-street. 

**  This  license  is  granted  by  me,  the  said  surveyor,  for 
two  days;  and  as  soon  as  the  work  is  completed,  the  said 

Davey  mast  give  notice  in  writing  thereof  to  the 

surveyor  of  pavements  for  the  time  being  of  the  said  parish, 
in  order  that  the  paving  and  other  property  displaced  or 
injared  may  be  restored  by  proper  workm^i  under  his 
direction,  the  expense  of  which  being  ascertained,  the  ba- 
lance (if  any)  of  the  deposit  money  is  to  be  returned  to 
him  the  said Davey. 

<'  This  license  will  be  void,  and  subject  the  persons  to 
whom  it  is  granted  to  — —  penalties,  for  violations  of  the 
kw,  if  he  or  they  at  any  time  neglect  to  form  a  board  or 
platform,  and  rails  for  foot-passengers  round  such  board, 
and  cause  the  same  to  be  lighted  from  sunset  to  sunrise; 
<^  if  he  or  they  negleet  to  paint  the  scaffold-poles  and 
ladder  white  at  least  eight  feet  from  the  ground  upwards, 
if  required  so  to  do;  or,  if  the  platform  and  paving  ad- 
joining thereto  be  not  kept  clean  and  free  from  rubbish  or 
other  obstruction. 

"  Edmund  Wame." 

In  pursuance  of  this  license,  ladders  were  put  up  in  the 
manner  mentioned  in  the  pleas;  but  the  defendant,  conceiv- 
ing that  they  were  put  up  in  places  and  in  a  manner  not 
wairaated  by  the  license,  ordered  them  to  be  removed,  and 
they  were  accordingly  removed.  At  the  trial,  it  was  con- 
tended for  the  plaintiff,  that  the  ladder  set  up  against  the 
house  No.  14,  Porter-street  was,  at  all  events,  within  the 
meaning  of  the  license,  which  must  be  taken  to  authorize 
the  putting  it  up  against  any  part  of  the  house,  whether 
upon  the  aide  in  Porter-street,  or  upon  that  in  Newp<Hrt- 
oourt  On  the  other  hand,  the  defendant's  counsel  con- 
tended that  the  license  was  to  be  oonstroed  strictly,  and 
could  only  authorize  the  setting  up  the  ladder  in  Porter- 
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1845.  street,  against  the  house  No.  14.  They  also  contended 
that  the  defendant  was  entitled  to  notice  of  action  under  the 
132nd  section  of  the  local  act,  and,  the  notice  given  being 
insufficient,  that  the  defendant  was  entitled  to  succeed  on 
that  ground,  although  he  had  not  pleaded  the  want  of  such 
notice.  The  learned  Judge  was  of  opinion  that  the  license 
did  not  warrant  the  putting  up  the  ladder  either  in  New- 
port-court, against  the  house  No.  14,  Porter-street,  nor  in 
Porter-street,  against  the  house  No.  15,  and  the  jury, 
under  his  lordship^s  direction,  found  a  verdict  for  the 
defendant 

Humjrey,  in  Hilary  Term  last,  obtained  a  rule  for  a  new 
trial,  on  the  ground  of  misdirection,  or  for  judgment  non 
obstante  veredicto  upon  the  first  and  second  issues. 

Jervis  {Monieith  with  him)  now  shewed  cause.  —  The 
direction  of  the  learned  Judge  was  perfectly  right.  The 
first  question  arises  on  the  construction  of  the  75th  sec- 
tion of  the  Metropolitan  Paving  Act,  57  Geo.  3,  c.  xxix. 
which  enacts,  ''that  no  person  or  persons  whomsoever 
shall  erect,  place,  set  up,  or  build,  in  any  street  or  other 
public  place,  in  any  parochial  or  other  district  within  the 
jurisdiction  of  this  act,  at  any  time  or  times  hereafter,  any 
hoard  or  scaffolding,  or  place  or  erect  any  posts,  bars,  rails, 
boards,  or  other  thing  by  way  of  inclosure,  for  the  pur- 
pose of  making  mortar,  or  of  depositing  or  sifting,  screen- 
ing or  slacking  any  bricks,  stone,  lime,  sand,  or  any  other 
materials  for  building  or  repairing  any  house  or  other  te- 
nement or  erection,  or  for  other  works,  or  for  any  other 
purpose,  without  leave  or  license  first  had  and  obtained 
under  the  hand  of  the  surveyor,^'  &c.  A  license  granted 
under  this  act  must  be  construed  strictly  for  the  benefit 
of  the  public ;  and  it  is  clear  that  this  license  only  author- 
ized the  plaintiff  to  erect  a  ladder  against  the  house  No.  14, 
Porter 'Street.    Thel^der  must  be  placed  in  Porter-street, 
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and  the  plaintiff  was  not  justified  in  placing  the  ladder  in  1845 
Newport-court,  though  it  were  placed  against  the  back  of 
the  house,  14,  Porter-street.  [Alderson^  B. — ^If  this  were  a 
question  of  erecting  a  hoard,  it  might  stop  up  the  thorough- 
fare altogether,  if  placed  in  Newport-court.]  The  act  says 
you  shall  not  erect,  set  up,  or  build  any  hoard  or  scaffolding, 
or  place  or  erect  any  posts,  bars,  rails,  boards,  or  other 
thing  by  way  of  inclosure,  for  the  purpose  of  making 
mortar,  &c.,  without  the  license  of  the  surveyor.  Now 
here  the  plaintiff  had  no  license  to  erect  a  ladder,  except  in 
Porter-street,  against  the  house  No.  14.  \Rolfef  B.— I 
think  the  passage  should  be  read,  making  a  parenthesis, 
beginning  with  the  words  ''by  way  of  inclosure,^'  and 
ending  with  the  word  *'  materials.'^  It  is,  that  you  shall 
not  erect  or  build  any  hoard  or  scaffolding,  or  place  or 
erect  any  posts,  &;c.,  for  building  or  repairing  any  house, 
or  for  other  works,  by  which  an  inclosure  is  made.]  Se- 
condly, the  same  act,  by  the  132nd  section,  requires  a 
notice  to  be  given  twenty-one  days  before  the  commence- 
ment of  the  action,  for  anything  done  in  pursuance  of  the 
act,  signed  by  the  attorney  for  the  plaintiff;  and  it  enacts, 
that  no  such  person  shall  recover  in  any  such  action  unless 
such  notice  shall  have  been  given.  No  such  notice  has 
been  given  here,  for  the  notice  which  was  given  was  not 
signed  by  the  attorney,  but  by  the  plaintiff  himself. 
[AUenotiy  B. — In  order  to  take  advantage  of  the  want  of 
notice,  ought  you  not  to  have  pleaded  it?]  No;  it  is 
contended  that  the  act  requires  that  notice  should  be 
shewn  to  have  been  given  in  every  case,  whether  the  want 
of  it  be  pleaded  or  not :  Wagstaffe  v.  Sharpe  (a).  Wills  v. 
langridge  [b).  Lastly,  the  license  given  in  evidence  did 
not  support  the  replication  to  the  first  and  second  pleas. 

(fl)  3  M.  &  W.  521.  (6)  5  Ad.  &  E.  383  ;  6  Nev.  &  M.  831. 

VOL.  XIV.  P  M.  W. 
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1846.  Humfrey  and  Ctnrie,  in  support  of  the  rule. — First,  no 

license  was  necessary  here,  for  the  words  of  the  75th  sec- 
tion do  not  apply  to  a  ladder  put  up  for  the  purpose  of 
whitewashing  a  house,  but  only  to  cases  where  inclosures 
are  made.  The  words  "  by  way  of  inclosure  "  govern  the 
whole  sentence.  [Alderson,  B.— It  means  to  fix  something 
on  the  spot;  not  merely  to  place  it  there  for  a  moment.  If 
it  were  otherwise,  a  person  could  not  put  up  a  fire-escape 
without  a  license.]  The  placing  of  a  ladder  is  clearly 
not  included  among  the  things  prohibited  by  the  75th 
section,  which  speaks  of  the  erection  of  a  hoard  or  scaffold- 
ing, or  the  putting  up  of  posts  or  bars  by  way  of  inclosure. 
If  the  defendant's  construction  be  correct,  it  would  be 
almost  impossible  for  a  window  to  be  cleaned  without  a 
license.  Therefore  the  first  and  second  pleas  are  not  a 
sufficient  justification  for  taking  away  the  ladders.  Se- 
condly, this  license,  if  one  were  necessary,  did  justify  the 
placing  of  the  ladder  in  Newport-court.  The  words  "  No. 
14,  Porter-street  '^  are  descriptive  of  the  house,  and  were 
sufficient  to  entitle  the  plaintiff  to  place  his  ladder  against 
any  part  of  the  house,  or  on  any  side  of  it.  Thirdly,  the  de- 
fendant cannot  take  advantage  of  the  want  of  notice  with- 
out pleading  it.  In  the  case  of  Wagstaffe  v.  Sharpe  (a),  the 
language  of  the  act  was  very  much  stronger  than  the 
present :  it  was  thereby  enacted^  that  '^  no  apothecary 
shall  recover  any  charges  made  by  him,  in  any  court  of 
law,  unless  such  apothecary  shall  prove  on  the  trial  '*  that 
he  was  in  practice  before  the  day  when  the  act  passed,  or 
had  obtained  his  certificate.  But  the  words  of  this  act 
only  require  the  notice  to  be  given,  leaving  the  question 
whether  it  has  been  given  or  not  to  be  properly  raised  by 
the  pleadings,  and  does  not  require  it  to  be  proved  whether 
it  is  a  matter  in  issue  or  not.   Even  in  Wagstfxffev.  Sharpe, 

(fl)  3  M.  &  W.  521. 
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the  Court  entertained  great  doubt  upon  the  pointy  not-        1846. 
withstanding  the  strong  words  of  that  statute.     But  here 
there  are  no  such  words;   and  therefore  no  advantage 
can  be  taken  of  the  want  of  notice,  unless  it  be  speciallj 
pleaded. 

Aldersos,  B. — It  appears  to  me  that  the  act  extends  to 
inclosures  only.  It  extends  to  hoards  and  scaffoldings,  eo 
nomine,  and  to  other  matters,  if  they  are  inclosures. 
With  respect  to  the  other  question,  as  to  the  notice  of 
action,  we  are  of  opinion  that  the  want  of  it  ought  to 
have  been  pleaded  as  a  defence  to  the  action.  It  is  an 
important  point;  but  I  do  not  entertain  any  doubt  about 
it.  On  the  other  point,  we  have  no  doubt  that  the  opinion 
of  the  Liord  Chief  Baron  was  correct  as  to  the  meaning  of 
the  license,  and  that  it  did  not  extend  to  Newport-court ; 
for,  if  this  had  been  a  hoard  or  scaffolding,  the  public 
might  have  been  altogether  excluded  by  it  from  passing 
along  Newport-court.  These  notices  ought  to  be  strictly 
constmed,  for  the  good  of  the  public. 

Rule  absolute  for  judgment  non  obstante 
veredicto  on  the  first  and  second 
issues. 
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1845. 


June  4. 

It  is  no  answer 
to  an  action  on 
a  promissory 
note,  that  it 
was  given  on 
account  of  an 
attorney's  bill, 
not  delivered, 
pursuant  to 
6&7  Vict.  c. 
73,  before  ac 
tion  brought. 


Jeffreys  v,  Evans  and  Others. 

Assumpsit  on  a  promissory  note  for  £80,  made  by 
the  defendants,  payable  to  the  plaintiff  or  his  order,  with 
interest,  three  months  after  date.  There  was  also  a  count 
on  an  account  stated. 

Plea,  as  to  the  cause  of  action  in  the  first  count  men- 
tioned, so  far  as  it  relates  to  iB60,  parcel  of  the  money  in 
the  first  count  mentioned,  and  to  the  said  interest  upon 
the  said  sum  of  £60,  and  as  to  £60,  parcel  of  the  money  in 
the  last  count  mentioned ;  that  before  and  at  the  time  of 
making  the  said  note  in  the  first  count  mentioned,  to  wit, 
on  the  day  in  the  said  first  count  in  that  behalf  mentioned, 
the  plaintiff  was,  and  at  the  time  of  the  commencement  of 
this  suit  also  was,  an  attorney  of  the  court  of  our  lady  the 
Queen  before  the  Queen  herself,  and  as  such  attorney  was, 
before  and  at  the  time  of  the  making  of  the  said  note, 
employed  by  the  said  Thomas  Evans  to  do  certain  business 
for  him  the  said  Thomas  E?ans,  and  to  make  disbursements 
for  the  said  business,  for  reward  to  the  plaintiff  in  that 
behalf,  on  the  sole  account  of  him  the  said  T.  Evans ;  and 
further,  that  the  said  note  in  the  first  count  mentioned,  as 
far  as  relates  to  the  sum  of  £60  and  the  interest  thereon, 
in  the  introductory  part  of  this  plea  mentioned,  was  so  as 
in  the  first  count  mentioned  made  by  the  defendants,  and 
taken  by  the  plaintiff,  for  and  on  account  of  the  fees, 
charges,  and  disbursements  that  were  then  and  thereafter 
did  become  due  and  payable  from  and  by  the  said  T. 
Evans  to  the  plaintiff  for  the  said  business,  and  for  no 
other  consideration  whatever;  and  further,  that  after  the 
making  and  passing  of  an  act  of  Parliament  made  and 
passed  in  the  session  of  Parliament  holden  in  the  6th  &  7th 
years  of  the  reign  of  our  lady  the  now  Queen,  intituled, 
'^  An  Act  for  consolidating  and  amending  several  of  the 
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laws  relating  to  attorneys  and  solicitors  practising  in  Eng-  1845. 
land  and  Wales/'  to  wit,  on  the  7th  day  of  June,  1844,  the 
plaintiff  commenced  this  action,  contrary  to  the  form  of  the 
said  statate,  without  having,  one  calendar  month  before  the 
commencement  of  this  suit,  delivered  to  the  defendant  T. 
Evans,  the  party  to  be  charged  therewith,  or  sent  by  the 
post  to,  or  left  for  the  said  T.  Evans  at  his  counting-house, 
office  of  business,  dwelling-house,  or  last  known  place  of 
abode,  a  bill  of  the  said  fees,  charges,  and  disbursements, 
or  of  any  or  either  of  them,  or  any  part  thereof,  subscribed 
with  the  proper  hand  of  the  plaintiff,  or  inclosed  in  or  ac- 
companied by  a  letter  subscribed  with  the  proper  hand  of 
the  plaintiff,  referring  to  such  bill,  as  was  and  is  required 
by  the  statute  in  such  case  made  and  provided ;  and  fur- 
ther, that  the  said  account  in  the  said  last  count  men- 
tioned, so  far  as  relates  to  the  said  sum  of  i£60,  parcel  of 
the  sum  therein  mentioned,  was  stated  of  and  concerning 
the  said  sum  of  £60,  parcel  of  the  money  in  the  first  count 
mentioned,  after  the  same  had  become  due  and  payable 
according  to  the  tenor  and  effect  of  the  said  note,  and  of 
and  concerning  no  other  money  whatsoever;  which  said 
sum  of  iE60,  parcel  of  the  money  in  the  first  count  men- 
tioned, was  and  is  the  same  as  the  sum  of  £60,  parcel  ot 
the  money  in  the  last  count  mentioned ;  and  further,  that 
there  never  was  any  consideration,  value,  purpose,  or 
reason  for  the  defendants,  or  any  or  either  of  them,  mak- 
ing the  said  note,  so  far  as  the  same  relates  to  the  said  sum 
of  £60  and  the  said  interest  thereon,  or  paying  or  agree- 
ing to  pay  the  last-mentioned  sum  and  interest,  or  any 
part  thereof,  except  as  in  this  plea  aforesaid. — Verifica- 
tion. 

Special  demurrer,  and  joinder. — ^The  principal  ground  of 
demurrer  was,  that  it  is  no  answer  to  an  action  on  a  pro- 
missory note  or  an  account  stated,  which  are  independent 
causes  of  action,  that  the  note  was  given  or  the  account 
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1845.        stated  in  respect  of  an  attorney's  bill  not  previously  de- 
^^Z!r^      livered  pursuant  to  the  statute. 


-EVAVI. 


E.  F.  WiUiamSy  in  support  of  the  demurrer^  was  stopped 
by  the  Court :  Parke,  B.,  observing — ''  If^  instead  of  giving 
a  promissory  note,  the  defendants  had  paid  the  money, 
could  they  have  recovered  it  back?  If  not,  the  plea  is  no 
defence  to  the  action  on  the  note.'' — ^The  Court  accordingly 
called  on 

Lush,  for  the  defendant. — ^This  is  a  defence  which,  under 
the  6  &  7  Vict.  c.  73,  s.  37,  the  party  may  set  up  at  any 
time  before  the  bill  is  actually  paid.  The  delivery  of  the 
note  does  not  per  se  amount  to  payment  \  and  when  it 
becomes  due  and  is  dishonoured,  the  attorney  must  revert 
to  the  original  consideration  for  which  it  was  given.  The 
87th  section  enacts,  that  **  from  and  after  the  passing  of 
this  act,  no  attorney  or  solicitor,  nor  any  executor  or  ad- 
ministrator, or  assignee  of  any  attorney  or  solicitor,  shall 
commence  or  maintain  any  action  or  suit  for  the  recovery 
of  any  fees ^  charges,  or  disbursements  for  any  business  done 
by  such  attorney  or  solicitor,  until  the  expiration  of  one 
month  after  such  attorney  or  solicitor,  executor,  admini- 
strator, or  assignee  of  such  attorney  or  solicitor,  shall  have 
delivered  unto  the  party  to  be  chained  therewith,  or  sent 
by  the  post  to,  or  left  for  him  at  his  counting-house,  office 
of  business,  dwelling-house,  or  last  known  place  of  abode,  a 
bill  of  such  fees,  charges,  or  disbursements,  and  which  shall 
either  be  subscribed  by  the  proper  hand  of  such  attorney 
or  solicitor,"  &c.  &c.  [Parke,  B. — You  seek  to  add  the 
words  —  "nor  shall  commence  or  maintain  any  action 
upon  any  bond,  bill,  note,  &c.  given  by  way  of  payment 
for  such  fees,''  &c.]  The  present  plaintiff  is  in  reality 
maintaining  an  action  for  his  fees,  charges,  and  disburse- 
ments. [PoUoch,  C.  B. — No ;  he  is  only  suing  on  the  se- 
curity given  to  him,  and  which  must  be  considered  as  hav- 
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ing  been  given  in  discharge  of  so  much  of  bis  bill.  When  1845. 
the  bill  is  taxed^  and  the  whole  account  taken,  the  amount 
of  that  security  will  be  set  off.]  The  question  is  not  whe- 
ther,  if  the  defendant  paid  the  note,  he  could  recover  back 
the  money ;  but  whether  there  has  not  been  a  fiedlure  of 
consideration,  by  reason  of  the  prohibition  of  the  statute, 
which  prevents  the  attorney  from  recovering  upon  it.  It 
seems  to  be  analogous  to  the  case  of  an  insolvent  debtor 
who  gires  a  promissory  note  for  a  debt  inserted  in  his 
schedule;  that  would  be  a  defence  to  an  action  on  the 
note,  although,  if  he  paid  it,  he  could  not  recover  back  the 
money.  [^Parhe,  B. — ^It  is  perfectly  clear  what  the  statute 
meant — ^to  protect  clients  if  they  chose  to  be  protected,  not 
if  they  chose  to  give  a  bond  or  bill  for  the  debt.  Pollock, 
C.  B. — ^The  defendant,  instead  of  pleading  to  the  action, 
should  have  applied  to  tax  the  bill,  and  stay  proceedings 
on  payment  of  the  sum  found  due  on  taxation.] 

There  is  another  objection,  that  the  note  is  given  for 
costs  incurred  or  to  be  incurred,  and  thereby,  by  analogy 
to  the  <»8e  of  a  warrant  of  attorney,  is  void.  [Parke,  B. — 
That  is  a  defence  only  as  to  part ;  it  does  not  vitiate  the 
contract.  Alderson,  B. — You  may  shew  that  when  you 
come  to  assess  the  damages.] 

Per  Curiam. — There  is  no  doubt  in  this  case:  there 
must  be 

Judgment  for  the  plaintiff. 
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1845. 
j^^^  ^  Wriohtson  v.  Macaulay. 

A  testator  de-  JjY  an  Order  of  His  Honour  the  Vice-Chancellor,   Sir 

to  his  son  and  James  fflffram,  bearing  date  the  8rd  day  of  August,  1844, 

^rinaid  H  *^®  following  case  was  directed  to  be  submitted  for  the 

forUfe,  re-  opinion  of  the  Barons  of  Her  Majesty's  Court  of  Ex- 

mainder  to  his 

first  and  other      chcquCr  : — 

mdnder*U)'hu"       '^^^  ^^"  ^^^^  Heber  was,  at  the  times  of  making  his 

daughters  in       ^jj  ^nd  of  his  decease,  seised  in  fee  simple  of  certain  free- 
fee  ;  and  for  ^  '  ^      ^ 
default  of  such    hold  estates  of  inheritance,  situate  in  the  parish  of  Buckden, 

issue,  to  his  •      .  i  .        ^  •«-     i 

nephew  Regi-     ^n  the  couuty  of  York. 

lifef  remainder  ^^  *^®  ^*^®  ^^  ^^^  ^^*  ^^  ^^^  ^^  '^^^  Heber,  the 
to  Richard  H.,    mauors  of  East  and  West  Marton,  and  divers  estates  in 

son  of  his  said 

nephew,  for  the  parish  of  Martou,  which  for  a  great  number  of  years 
to  hii^fiJIt^Md  ^ad  been  in  the  possession  of  the  elder  branch  of  the 
©persons in      Hebcr  family,  werc  then  vested  in  Elizabeth  Heber  for 

tail ;  and  m  -^ ' 

default  of  Ri-  life,  with  remainder  to  the  testator's  nephew,  Reginald 
alive  at  his"**^  Heber,  (the  father  of  the  defendant,  Mary  Macaulay),  for 
OT  in  CTM^f  his  ^^^'  ^*^  remainder  to  his  first  and  other  sons  successively 
being  alive  and    in  tail  male,  with  divcrs  remainders  over;  and  this  pro- 

takmg  an  estate  ... 

under  the  will,  pcrty  is  described  by  the  B.ev.  John  Heber,  in  his  will,  as 
out  issue^mide,'  ^he  ancicnt  estate  at  Marton,  belonging  to  the  Heber 

then  to  the  use     familv. 
of  the  male  heir  ^  * 

who  should  be  The  E«v.  Johu  Heber  duly  signed  and  published  his  last 

the  ancient  wiU  and  testament  in  writing,  bearing  date  the  26th  day 

bd^ngln^to  °^  June,  1775,  which  was  executed  and  attested  in  the 

the  H.  family,  manner  then  required  by  law  for  rendering  valid  devises  of 

for  life,  and  to  i 

his  first  and  freehold  estates;  and  thereby  (amongst  other  things)  he 
teu7^d!for  g*v®  *^d  devised  all  his  freehold  messuages,  lands,  tene- 
^^"h  Cf  b  •      °icnts,  and  hereditaments,  with  their  appurtenances,  situ- 

in  possession  of 

the  ancient  estate  at  M.,  or  in  default  of  issue  male  of  such  male  heir,  then  to  the  use  of  the 

testetor's  own  right  heirs,  being  of  the  name  of  Heber,  in  fee. 

Reginald  H.,  the  son,  enjoyed  the  estate  for  life,  and  died  without  issue;  then  Reginald  the 
nephew,  and  Richard,  successively  enjoyed  it  for  life,  and  the  latter  died  without  issue;  and  at 
his  death  there  was  no  heir  of  the  testator  existing  of  the  name  of  Heber : — Heldf  that  the 
ultimate  limitation  in  fee  vested  on  the  death  of  the  testator,  in  his  son  and  heir-at-law, 
Reginald  H. 
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ate  and  being  at  Marton^  Backden,  and  elsewhere,  which       1845. 
he  then  was  or  thereafter  should  or  might  be  seised  of,    ^|i,oht»ok 
with  their  appurtenances,  to  the  Honourable  Sir  Oeorge  «• 

Caylej,  Bart.,  Reginald  Heber,  his  nephew,  and  Cuthbert 
Allanson,  and  the  survivors  and  survivor  of  them,  and  the 
heirsof  such  survivor,  to  the  use  of  his  son  Reginald 
Heber,  and  his  assigns,  for  and  during  the  term  of  his 
natural  life,  without  impeachment  of  or  for  any  manner  of 
waste;  and  from  and  after  the  determination  of  that 
estate,  to  the  use  of  them  the  said  Sir  George  Caylej, 
Reginald  Heber  his  nephew,  and  Cuthbert  Allanson,  their 
heirs  and  assigns,  for  and  during  the  natural  life  of  his 
said  son  Reginald,  [upon  trust  to  support  contingent 
remainders] ;  and  from  and  after  the  decease  of  his  said 
son  Reginald  Heber,  then  to  the  use  and  behoof  of  the 
first  son  of  the  body  of  the  said  Reginald  Heber  his  son, 
on  the  body  of  Mary  his  then  wife,  or  any  thereafter  taken 
wife,  to  be  begotten,  and  the  heirs  male  of  the  body  of 
such  first  son  lawfully  issuing;  and  for  default  of  such 
issue,  to  the  second,  third,  fourth,  fifth,  sixth,  seventh,  and 
all  and  every  other  son  and  sons  of  the  body  of  his  said 
son  Reginald,  on  th^body  of  his  then  present,  or  any  other 
after-tJiken  wife,  to  be  begotten  severally,  successively, 
and  in  remainder,  [in  tail  male] ;  and  for  default  of  such 
issue,  to  the  use  and  behoof  of  such  of  the  daughter  and 
daughters,  if  more  than  one,  of  the  body  of  the  said  Regi- 
nald Heber  on  the  body  of  the  said  Mary  his  then  wife, 
or  of  any  thereafter  taken  wife,  to  be  begotten,  as  should 
be  living  at  the  time  of  his  decease,  or  should  be  born  in 
due  time  afterwards,  and  the  heirs  and  assigns  of  such 
daughter  and  daughters  respectively,  if  more  than  one,  as 
tenants  in  common;  and  in  default  of  such  issue,  male 
and  female,  of  the  body  of  his  said  son  on  the  body  of  his 
then  present  or  any  thereafter  taken  wife,  begotten  or  to 
be  begotten,  then  to  the  use  and  behoof  of  his   said 
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1845.  nephew  Reginald  Heber,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for  any 
manner  of  waste ;  and  from  and  after  the  determination  of 
that  estate,  to  the  use  of  them  the  said  Sir  George  Cayley, 
Reginald  Heber  his  nephew,  and  Cuthbert  Allanson,  their 
heirs  and  assigns,  for  and  during  the  natural  life  of  his  said 
nephew  Reginald  Heber,  [upon  trust  to  support  contingent 
remainders];  and  after  the  decease  of  his  said  nephew 
Reginald  Heber,  then  to  the  use  and  behoof  of  Richard 
Heber,  son  of  the  said  Reginald  Heber,  his  nephew,  if  he 
should  be  living  at  his  father's  decease,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  waste ; 
and  after  the  determination  of  that  estate,  to  the  use  of  them 
the  said  Sir  George  Cayley,  Reginald  Heber  his  nephew, 
and  Cuthbert  Allanson,  their  heirs  and  assigns,  for  and 
during  the  natural  life  of  the  said  Richard  Heber,  son  of  his 
said  nephew,  [upon  trust  to  support  contingent  remain- 
ders] ;  and  from  and  after  the  decease  of  the  said  Richard  He- 
ber, the  son  of  his  said  nephew  Reginald  Heber,  then  to  and 
for  the  use  of  the  first  son  of  the  body  of  the  said  Richard 
Heber  lawfully  to  be  begotten,  and  the  heirs  male  of  the 
body  of  such  first  son  lawfully  issuing ;  and  for  default  of 
such  issue,  to  the  second,  third,  fourth,  fifth,  sixth,  seventh, 
and  all  and  every  son  and  sons  of  the  body  of  the  said 
Richard  Heber,  to  be  lawfully  begotten  [successively  in 
tail  male] ;  and  in  default  of  the  said  Richard  Heber 
being  alive  at  the  time  of  his  father's  decease,  or  in  case 
of  his  being  alive,  and  taking  an  estate  for  life  by  virtue  of 
his  said  will,  and  dying  without  issue  male  of  his  body  as 
aforesaid,  then  to  the  use  and  behoof  of  the  male  heir  of 
who  should  be  in  possession  of,  and  lawfully  entitled  for  the 
time  being  unto  the  ancient  estate  at  Marton,  belonging 
to  the  Heber  family,  and  the  assigns  of  such  male  heir  as 
last  aforesaid,  for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste;  and  from  and  after  the 
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determination  of  that  estate,  to  the  use  of  them  the  said        1845. 
Sir   George   Cayley,  Reginald   Heber  his  nephew,   and    '^^^[j^^^lj!^^ 
Cuthbert  AUanson,  and  their  heirs,  and  the  survivor  of  »• 

them  and  his  heirs,  for  and  during  the  natural  life  of  such 
male  heir  as  last  aforesaid,  [upon  trust  to  sapport  contin- 
gent remainders] ;  and  from  and  after  his  decease,  then 
to  the  use  and  behoof  of  the  first  son  of  the  body  of  such 
male  heir  as  aforesaid  lawfully  begotten,  and  the  heirs 
male  of  the  body  of  such  first  son  lawfully  issuing,  [with 
similar  limitations  as  before,  to  the  other  sons  successively 
in  tail  male]  ;  and  for  default  of  a  male  heir  being  in 
possession  of  and  entitled  unto  the  said  ancient  estate  at 
Marton,  at  the  times  thereinbefore  for  that  purpose  respect- 
ively mentioned,  or  in  default  of  issue  male  of  such  male 
heir  as  aforesaid,  then  to  the  use  of  his  own  right  heirs, 
being  of  the  name  of  Heber,  and  his,  her,  and  their  heirs 
and  assigns  for  ever. 

The  Rev.  John  Heber  died  in  the  year  1775,  without 
having  revoked  or  altered  his  will,  having  had  issue  two 
children,  and  no  more ;  namely,  Reginald  Heber,  the  first 
devisee  for  life,  his  eldest  son  and  heir-at-law,  and  John 
Heber,  who  died  intestate  and  without  issue,  in  the  life- 
time of  his  father.    Reginald  Heber  entered  into  posses- 
non  or  the  receipt  of  the  rents  and  profits  of  the  estates  in 
Backden  devised  to  him  for  his  life,  and  continued  in 
mch  possession  or  receipt  up  to  the  time  of  his  death. 

Beginald  Heber,  the  son  of  the  testator  John  Heber, 

made  his  will,  dated  the  19th  January,  1799,  duly  executed 

and  attested  to  pass  freehold  estates  by  devise ;  but  his 

will  did  not  contain  any  eficctual  devise  of  the  estates  in 

Backden,  mentioned  in  the  will  of  his  father,  as  against 

bis  (the  sfud  Reginald  Heber's)  heir-at-law.     He  died  in 

the  jeBx  1799,  without  ever  having  had  any  issue;  and 

fteginald  Heber,  the  nephew  of  the  Rev.  John  Heber,  and 

the  second  devisee  for  life  mentioned  in  his  will,  and  also 

the  tenant  for  life  of  the  ancient  family  estates  at  Marton, 
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1845.  then  entered  into  the  possession  or  the  receipt  of  the  rents 
and  profits  of  the  said  devised  estates,  and  continued  in 
such  possession  up  to  the  time  of  his  deaths  which  took 
place  in  the  year  1804;  and  thereupon  his  eldest  soq« 
Eichard  Heber,  the  third  devisee  for  life  mentioned  in  the 
said  will,  and  also  the  tenant  in  tail  of  the  ancient  family 
estates  at  Marton,  entered  into  the  possession  or  the  re- 
ceipt of  the  rents  and  profits  of  the  said  devised  estates^ 
and  continued  in  such  possession  or  receipt  up  to  the  time 
of  his  death,  which  took  place  on  the  14th  day  of  October^ 
1838.    The  said  Richard  Heber  never  had  any  issue. 

The  said  Richard  Heber,  in  the  year  1827,  suflfered  a 
recovery  of  the  ancient  family  estate  at  Marton,  and,  by 
force  of  the  recovery,  and  the  deed  to  declare  the  uses 
thereof,  he  became  entitled  thereto  as  tenant  in  fee  simple 
in  possession,  thereby  barring  the  estate  tail  which  had 
existed  in  such  estates  in  favour  of  his  younger  brother 
Reginald  Heber,  the  late  Bishop  of  Calcutta.  Richard 
Heber  made  his  will,  dated  the  1st  day  of  September, 
1827,  executed  and  attested  in  the  manner  then  required 
by  law  for  rendering  valid  devises  of  freehold  estates, 
whereby  he  gave  and  devised  all  his  real  estate,  including, 
among  other  things,  the  ancient  estate  at  Marton,  to  the 
defendant  (his  half-sister),  a  daughter  of  his  father,  Re- 
ginald Heber,  by  his  second  wife,  then  Mary  Cholmonde- 
ley,  widow,  but  now  the  wife  of  the  defendant,  Samuel 
Herrick  Macaulay,  who,  upon  his  death  in  the  year  1883, 
entered  into  and  has  ever  since  continued  and  is  now  in 
possession  of  that  estate. 

The  eldest  brother  of  the  testator  John  Heber  was 
Thomas  Heber,  who  was  tenant  for  life  of  the  estate  called 
by  the  testator  John  Heber,  in  his  will,  the  ancient 
estate  at  Marton,  belonging  to  the  Heber  family,  with 
remainder  to  his  first  and  other  sons  successively  in  tail 
male. 

Thomas  Heber  died  in  1762,  in  the  life-time  of  John 
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Heber,   leaving  only  two  sons  him  surviving,  namely,         1845. 

Bichard  Heber,  his  eldest  son,  and  Reginald  Heber,  the    ^^j^^g^,^ 

second  devisee  for  life  mentioned  in  the  will.     Eichard     „    «^- 

1.    1  .       1  Macaulat. 

Heber,  the  eldest  son  of  Thomas  Heber,  died  in  the  year 

1766,   leaving  his  two  children  him  surviving,  namely, 

Mary  Heber  and  Henrietta  Heber. 

Henrietta  intermarried  with  William  Wrightson,  and 
had  by  him  William  Battie  Wrightson,  her  eldest  son  and 
heir-at-law,  and  a  daughter,  Harriet  Wrightson,  who  after- 
wards intermarried  with  and  is  now  the  wife  of  the  Honour- 
able Henry  Hely  Hutchinson.  Mary  Heber  died  in  1809, 
having  by  her  will  devised  certain  specific  estates,  not  in- 
cluding any  estate  or  interest  she  had  or  ought  to  have  in 
the  estates  devised  by  will  of  the  Rev.  John  Heber,  to  cer- 
tain persons  therein  named ;  and  she  devised  all  the  rest  and 
residue  of  her  real  estate  to  her  niece  Harriet  Hutchinson, 
and  her  heirs. 

Henrietta  Wrightson  died  in  1820,  and  her  husband 
William  Wrightson  died  in  1827,  and,  upon  her  death, 
William  Battie  Wrightson  became,  and  is  now,  the  heir- 
at-law  of  the  Rev.  John  Heber,  and  of  his  son  Reginald 
Heber. 

Reginald  Heber  (the  nephew  of  the  Rev.  John  Heber, 
and  tenant  for  life  of  the  ancient  family  estate,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male)  had  issue 
by  his  first  marriage  one  son,  namely,  Richard  Heber,  the 
third  devisee  for  life,  and  he  had  by  a  second  marriage 
three  children,  and  no  more,  namely,  Reginald  Heber, 
Thomas  Cuthbert  Heber,  and  Mary  Heber,  now  the  de- 
fendant Mary  Macaulay,  the  devisee  of  the  said  ancient 
estate  at  Marton,  under  the  will  of  Richard  Heber. 

The  last-named  Reginald  Heber,  afterwards  Lord  Bishop 
of  Calcutta,  died  in  the  year  1826,  leaving  two  daughters, 
namely^  Emily  Heber  and  Harriet  Sarah  Heber,  him  sur- 
viving. 

At  the  death  of  Richard  Heber,  the  third  devisee  for  life 
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1845.        under  the  will  of  the  Rev.  John  Heber^  and  the  then  owner 
-2     '^^^  ^    in  fee  of  the  ancient  family  estate  at  Marton^  there  was  no 
tr.  male  heir  in  possession  of  and  lawfully  entitled  for  the 

time  being  unto  the  said  ancient  estate  at  Marton ;  but 
the  defendant  Mary  Macaulay  (formerly  Mary  Heber)  be- 
came entitled  to  such  estate.  At  that  time,  Emily  Heber 
and  Harriet  Sarah  Heber  were  the  nearest  relations  of  the 
Bev.  John  Heber  then  bearing  the  name  of  Heber,  and 
would  have  been  the  co-heiresses-at-law  of  the  Rev.  John 
Heber,  and  of  his  son  Reginald  Heber,  if  the  female  line 
of  Richard,  the  eldest  son  of  Thomas  Heber,  had  failed. 

William  Battie  Wrightson,  as  the  eldest  son  and  heir-at- 
law  of  his  mother,  formerly  Henrietta  Heber,  and  the 
Honourable  Henry  Hely  Hutchinson  and  Harriet  his  wife, 
in  right  of  the  said  Harriet,  as  the  devisee  of  Mary  Heber, 
claim  to  be  entitled  to  the  said  freehold  estates  at  Buckden, 
in  right  of  the  said  Mary  and  Henrietta  Heber  respectively, 
who  were  the  co-heiresses  of  Reginald  Heber,  and  also  of 
the  testator  John  Heber. 

There  being  various  equitable  claims  affecting  the  estates 
so  devised  by  the  Rev.  John  Heber,  a  suit  has  been  insti- 
tuted, among  other  purposes,  to  ascertain  the  rights  and 
interests  of  the  different  parties  in  these  estates. 

The  questions  for  the  opinion  of  the  Court  are : — Ist, 
whether  the  ultimate  limitation  in  the  will  of  the  Rev.  John 
Heber,  to  the  right  heirs  of  the  testator,  being  of  the  name 
of  Heber,  vested,  at  the  testator's  death,  in  his  son  Reginald 
Heber.  2nd,  If  it  did  not  so  vest,  whether  that  ultimate 
limitation  took  effect  at  the  death  of  Richard  Heber,  the 
third  devisee  for  life.  8rd,  Whether,  at  the  death  of  the 
said  Richard  Heber,  the  said  William  Battie  Wrightson, 
and  the  Honourable  Henry  Hely  Hutchinson  and  Harriet 
his  wife,  or  what  other  person  or  persons,  became  entitled 
to  the  possession  of  the  estates  and  hereditaments  so  de- 
vised by  the  said  Re/.  John  Heber. 
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1845.  Matins,  for  the  plaintiff. — The  plaintiff  contends^  either^ 

Wriohtson     '®*^  ^^*^  *^®  ultimate  limitation  to  the  right  heirs  of  John 
^,    ^'  Heber,  being  of  the  name  of  Heber.  vested  at  the  testa- 

Macaulat.  , 

tors  death  m  his  son  Reginald ;  or,  2nd,  that  it  was  kept 

in  suspense  as  a  contingent  reversion,  until  the  determin- 
ation of  the  particular  estates  by  the  death  of  Richard 
Heber  in  1833,  and  if  so,  that  it  failed  altogether,  because 
at  that  time  there  was  no  heir  general  who  bore  the  name 
of  Heber;  and  that  the  estate  then  vested  in  the  per- 
son who  then  bore  the  character  of  heir-at-law  of  the 
testator. 

1.  It  is  an  established  rule  of  construction,  that  the 
courts  favour  the  vesting  of  estates  at  the  earliest  possible 
moment.  And  in  this  case  there  is  nothing  to  shew  a 
contrary  intention,  to  keep  the  estate  in  suspense,  except 
in  order  that  it  might  vest  from  time  to  time  in  the  heir 
bearing  a  particular  name.  But  the  law  of  England  knows 
of  no  such  descent.  In  the  case  of  an  estate  in  fee  simple, 
it  is  contrary  to  law  that  there  should  be  a  descent  to  a 
particular  sex,  still  less  to  a  particular  name.  It  will  be 
said,  however,  that  the  right  heirs  of  the  name  of  Heber 
take  as  purchasers.  If  these  be  words  of  purchase,  the 
case  is  still  stronger  in  favour  of  the  plaintiff;  because,  in 
order  to  take  as  purchaser,  the  party  must  answer  the 
whole  description.  Assuming  that  at  the  death  of  the  tes- 
tator the  estate  vested  in  Reginald  Heber,  he  would  take 
by  descent,  by  his  preferable  title  as  heir ;  but  it  is  imma- 
terial whether  he  took  by  descent  or  by  purchase,  because 
the  plaintiff  is  his  heir  as  well  as  that  of  the  testator. 
The  doctrine  as  to  the  descent  of  a  reversion  is  stated  in 
Goodright  v.Serle  (a) : — where  the  testator  creates  particular 
estates,  leaving  the  ultimate  reversion  undisposed  of,  the 
testator  himself  is  deemed  the  purchaser  of  the  reversion, 
and  it  descends  to   his  heir.    Mr.  Fearne  {b)  lays  down 

(a)  2  Wils.  29.  (b)  Cont.  Rem.  561. 
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the  same  rule;  which  was  confirmed  also  in  Doe  d.  Andretv 
y.  Button  (a)  and  Goodtiile  v.  White  {b).  It  is  clear  on  these 
authorities,  that,  the  testator  being  the  purchaser  of  the 
reversion,  the  descent  is  to  be  traced  from  him.  But  even 
if  B^nald  the  son  took  by  purchase,  the  plaintiff  traces 
his  descent  from  him,  and  is  equally  entitled.  The  course 
of  descent,  therefore,  in  this  case  is  as  follows : — ^This  rever- 
sion descended,  first,  to  Eeginald  Heber  the  son,  who 
died  intestate  as  to  this  estate ;  then  to  the  persons  who 
then  became  the  heirs  of  the  testator,  viz.  the  two  daugh- 
ters of  Richard  Heber  (the  son  of  Thomas),  Mary  Heber 
and  Henrietta  Wrightson,  from  the  survivor  of  whom  it 
descended  to  her  son,  the  plaintiff.  There  are  ample 
authorities  to  shew  that  it  could  not  go  on  in  a  course  of 
descent  to  persons  bearing  the  name  of  Heber ;  but  it  is 
unneoeasary  to  refer  to  them,  because,  after  the  death  of 
Reginald,  the  heirs  did  not  bear  that  name.  The  defend- 
ant founds  his  claim  upon  the  will  of  Bichard  Heber,  who 
died  in  1888;  but  he  was  not  heir,  because  the  elder 
branch  of  the  family  was  then  in  existence.  Mrs.  Macaulay 
could  take  nothing  under  the  express  limitations  in  the 
will  of  John  Heber,  because  she  was  neither  heir  nor  of 
the  name  of  Heber.  She  seeks,  therefore,  to  claim  under 
Richard  Heber,  as  the  nearest  relative  of  the  testator 
hearing  that  name.  It  has  often  been  attempted  to  carry 
estates  to  persons  of  a  particular  sex  or  name,  to  the  ex- 
duaon  of  heirs  general,  but  in  vain ;  as  in  Ooodtitle  v. 
Piigh{c),  commented  on  by  Sir  ffUHam  Grant  in  Choi* 
wumdeley  v.  Clinton  (d).  In  giving  the  estate  to  the  right 
heir,  you  cannot  exclude  the  person  who  is  properly  and 
strictly  the  heir.  The  "  right  heir''  is  a  person  well  known 
to  and  designated  by  the  law.    This  is  only  following  the 


(a)  3  Bos.  &  p.  643. 
(()  15  East,  174.  Bro.  P.  C.  459 ;  2  Merir.  348,  n. 

{e)  FMin)e'8CoDt.Rein.,App.,  (d)  2  Meriv.  348. 

VOL.  XIV.  Q  M.  w. 
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1846.         older  authorities :  see  Counden  v.  Clerke  (a) ;  Co.  Litt.  27.  a. 
In  a  limitation  to  heirs  male,  in  a  deed,  the  law  rejects  the 
word  "  male/^  because  it  knows  no  such  descent;  though, 
in  a  will,  in  furtherance  of  the  testator's  intention,  it  sup- 
plies the  words  "  of  the  body/'  and  the  authorities  cited 
shew  conclusively,  that,  with  respect  to  a  fee  simple,  the 
law  knows  no  such  descent  as  to  persons  of  a  particular 
name,  and  that  notwithstanding  such  a  limitation,  the 
lands  descend  to  the  heir  general.     It  is  clear  also,  that, 
where  the  estate  may  be  either  contingent  or  vested,  the 
law  favours  its  being  vested,  and  the  vesting  of  it  at  the 
earUest  possible  time.    Thus,  in  Doe  v.  Maxey  (6),  where 
the  testator  devised  his  real  estate,  except  at  S.,  to  the 
head  of  his  family  for  life,  then  to  several  of  the  junior 
branches  in  succession  for  life,  with  remainder  to  bis  first 
and  other  sons  in  tail  male,  with  remainder  to  his  own 
right  heirs,  and  then  devised  his  estate  at  S.  to  each  of 
the  same  devisees,  but  in  a  different  order  of  succession,  for 
life,  with  remainders  to  their  first  and  other  sons  in  tail 
male,  and  then  directed  that,  "  for  default  of  such  issue,'*  it 
should  go  "  to  such  person  and  persons,  and  for  such  estate 
and  estates,  as  should  at  thai  time,  and  from  time  to  time 
afterwards,  be  entitled  to  the  rest  of  his  real  estate  under 
his  will ;  it  was  held,  that  the  ultimate  remainder  in  fee  in 
the  estate  at  S.  nevertheless  vested  by  descent  in  the  per- 
son who  was  the  testator's  heir  at  the  time  of  his  death, 
and  did  not  remain  in  contingency  till  the  death  of  the 
last  tenant  for  life  without  issue  male.     So,  where  the  de- 
vise was  to  certain  persons  for  life,  and  after  the  decease 
of  the  survivor  to  the  male  Aar-at-law  of  the  testator  in 
fee,  it  was  held  that  the  fee  vested  at  the  testator's  death 
in  the  person  who  was  then  his  male  heir^t-law :  Dae  d. 
PUkington  v.  Sprait  (c).    So,  where  the  ultimate  remainder 
in  fee,  after  the  determination  of  the  particular  estates, 

(a)  Moor,  860 ;  Hob.  39.        (b)  12  East,  689.        (c)  5  B.  &  Aid.  731. 
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was  devised  to  snch  person  bearing  the  surname  of  Hake         1845. 

as  shoald  be  the  male  relation  nearest  in  blood  to  the  last     Wriohtbon 

devisee  for  life,  it  was  held  that  it  vested  in  interest  on     ^,    ^' 

'  Macaulat. 

the  death  of  the  testatrix;  8tertY.Platel{a).  Do€A.Gamer 
y.Law9on{h)  and  Boydell  v.  Golighily{c)  are  authorities 
to  the  same  effect.  The  old  doctrine  about  the  ultimate 
rerersion  remaining  in  gremio  legis  is  altogether  exploded : 
see  Feame,  Cont.  Rem.  852.  If,  therefore,  Richard  He- 
ber  took  as  a  purchaser,  this  reversion  must  all  along  have 
been  in  the  heir-at-law;  and,  inasmuch  as  all  the  estates 
given  by  this  will  have  expired  by  the  death  of  Richard, 
the  case  is  now  the  same  as  if  the  testator  had  died  alto- 
gether intestate.  On  this  view  of  the  case,  therefore,  the 
plaintiff  is  clearly  entitled. 

But,  secondly,  assuming  that  this  was  a  contingent  re- 
mainder, kept  in  suspense  until  the  determination  of  the 
particular  estates,  it  was  a  limitation  to  take  effect  by  pur* 
duuey  and  has  failed,  because,  upon  the  death  of  Richard 
Heber,  there  was  nobody  in  existence  who  fulfilled  the 
whole  description,  of  right  heir  and  being  of  the  name  of 
Heber.  This  rule  of  law  has  been  relaxed  in  one  instance 
only — ^as  to  the  taking  an  estate  tail  by  purchase,  where 
the  party  is  male  or  female,  but  not  also  heir,  in  order  to 
effectuate  the  intention  of  the  Statute  de  Donis ;  namely, 
that  the  estate  tail  may  vest  in  the  heir  of  a  particular  sex, 
although  he  be  not  heir  general ;  that  is,  where  he  would 
take  the  estate  tail  by  descent,  he  may  also  take  by  pnr- 
chaM:  Wills  v.  Palmer  (d),  GoodtUlev.  Bwrtenshaw  (e). 

On  one  or  other  of  these  grounds,  then,  the  plaintiff 
contends,  that  the  first  question  submitted  to  the  Court  by 
the  Yice-Chancellor  is  to  be  answered  in  the  a£Brmative, 
the  second  in  the  negative,  and  the  third  in  the  affirmative. 


(a)  5 Bing.  N.  C.  434.  {d)  5  Burr.  261 5 ;  1  W.  Bla.  687. 

{h\  3  Eait,  278.  {e)  Fearne,  Cont.  Rem.,  App., 

ie\  7  JnrUt,  63.  570. 

q2 
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1846.  Jamu  Parker,  coDtriL — Firat^  this  estate  did  not  vest  on 

Wriohtson    ^^®  death  of  the  testator^  but  was  suspended  until  the  ulti- 
^-  mate  limitation  took  effect  on  the  death  of  Richard  Heber. 

Secondly,  upon  his  death,  the  parties  who  became  entitled 
were  the  personse  designatse,  the  right  heirs  of  the  name  of 
Heber ; — not  construing  the  will  technically,  but  according 
to  the  intention  of  the  testator.    All  the  rules  quoted  on 
the  other  side  are  rules  of  canstrueium,  not  of  law;  by 
which  the  courts  are  not  so  strictly  bound,  as  to  be  com- 
pelled to  defeat  a  clear  intention  to  the  contrary  expressed 
in  the  will.    Such  is  the  rule  as  to  the  vesting  of  estates, 
and  the  rule  as  to  whom  the  testator  points  out  by  a  particu- 
lar designation  in  the  will.   Looking  broadly  at  the  scheme 
of  this  will,  the  Court  can  entertain  no  doubt  as  to  the  tes- 
tator's intention.     He  first  selects  his  son  Reginald,  and 
gives  him  an  estate  for  life,  with  a  contingent  remainder 
in  fee  to  his  daughters :  then  the  next  line  he  takes  up  is 
that  of  his  nephew  Reginald,  and  his  descendants.    This 
exhausts  aU  towards  whom  he  had  any  particular  favour. 
Then  comes  a  devise  to  the  male  heir  in  possession  of  the 
Marton  estate,  and  then  the  devise  to  the  right  heirs  bear- 
ing the  name  of  Heber.    Thus  four  different  lines  are 
pointed  out,  through  which  the  property  is  to  devolve  in 
succession.    But  if  the  estates  are  all  held  to  vest  on  the 
testator's  death,  there  will  be  two  lines  only  instead  of  four, 
and  all  his  intention  will  be  disappointed.    If  the  limita- 
tion to  the  right  heir  of  the  name  of  Heber  vests  on  his 
death,  so  does  the  limitation  to  the  male  heir  in  possession 
of  Marton :  and  so  the  estate  stood  limited  to  Reginald 
the  son  for  life;  then  to  Reginald  the  nephew  for  life; 
then  to  Richard  for  life,  and  to  his  issue  in  tail;  with  re- 
mainder again  to  Reginald  the  nephew  for  life,  and  to  his 
issue  in  tail;  with  the  ultimate  limitation  in  fee  to  his  own 
son  Reginald : — which  could  never  have  been  his  meaning. 
The  limitation,  therefore,  to  the  male  heir  bearing  the 
name  of  Heber  must  have  reference  to  the  period  of  the 
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ultimate  failure  of  issue.    It  is  introduced  by  words  of        1845. 

contingency,  "for  default  of  a  male  heir  being  in  posses-     ^„^,^„ 

sion  of  the  estate  at  Marton/'  &c.    And  the  expression  ^' 

Macaulat. 
'^mafe  heir''  shews  that  he  did  not  use  the  word  "heir'' 

in  its  strict  legal  or  technical  sense.  It  would  surely  be  a 
strange  conclusion,  that  the  ultimate  limitation  vests,  while 
an  anterior  one  is  held  in  contingency.  It  is  doing  vio- 
lence to  the  language  and  general  scheme  of  the  will,  which 
rrfers  expressly  to  a  future  period,  to  construe  the  estate 
as  vested  at  the  testator's  death.  The  words  "  his,  her,  or 
their  heirs  and  assigns  "  shew  that  he  is  speaking  of  a 
future  period,  and  of  persons  uncertain  both  in  sex  and 
number.  He  knew  he  had  an  eldest  son  and  heir,  and 
could  not  so  designate  him.  Similar  considerations  led  the 
Vice-Chancellor  of  England,  in  MkUer  v.  Wraiih  (a),  to 
apply  the  ultimate  trust  of  a  will,  in  favour  of  the  personal 
representatives  of  the  testator,  to  those  who  should  be  such 
at  the  death  of  a  devisee  for  life.  Here  the  whde  will  in- 
dicates the  testator's  intention  that  the  estates  should  not 
Test  at  all  until  they  vested  in  possession.  The  gift  to  the 
daughters  of  his  son  Beginald  is  of  a  contingent  estate  in 
fee.  Every  subsequent  limitation,  therefore,  which  is  either 
alternative  with  or  in  defeasance  of  this,  must  necessarily 
be  contingent  ako:  Feame  Cent.  Bern.  225,  referring  to 
LMkngUm  v.  Kme{fi)*.  That  is  one  clear  indication  of 
the  intention  of  the  testator  as  to  the  period  of  vesting. 
Again,  the  limitation  to  the  male  heir  must  necessarily  be 
contingent,  from  the  uncertainty  of  ascertaining  the  per- 
son; and  so  also  should  the  construction  be  as  to  the 
ultimate  limitation  to  the  right  heirs.  The  authorities 
which  have  been  cited  as  to  the  vesting  of  estates  at  the 
earliest  possible  period  are  not  disputed;  but  it  is  a  rale  of 
construction  only,  not  a  rule  of  law  so  stringent  as  it  has 
been  represented.    In  Cbuiufen  v.  ClerAe,  that  rule  was  not 

(a)  13  Sim.  52.  (h)  ]  Salk.  224 ;  1  Ld.  Raym.  203. 
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1846.        applied  at  all.    No  question  could  have  arisen  in  that  case 
,^^^[^[^J^^^    between  the  brothers  and  daughters  of  the  testator^  if  the 
^'  will  were  to  be  construed  as  is  contended  for  here,  and  the 

parties  pointed  out  as  '^  nght  heirs  male  and  posterity  of 
me  and  my  name  for  ever  "  were  to  be  ascertained  at  the 
time  of  the  testator's  death.  In  Periman  v.  Pierce  (a),  the 
testator^  having  issue  by  his  first  wife  three  daughters;  by 
his  second  wife  two  daughters,  and  by  his  third  wife  three 
daughters  and  a  son,  devised  his  lands  to  the  youngest 
daughter  for  life,  then  to  the  son  in  tail,  then  to  two  other 
daughters  for  life,  with  remainder  ^'  propinquo  sanguini- 
tatis ''  of  the  devisor  forever.  There  it  is  clear  the  person 
to  fill  this  character  could  have  been  ascertained  at  the 
testator's  death ;  yet  it  was  held  that,  when  the  son  died 
without  issue,  the  remainder  in  fee  vested  in  the  son  of  the 
testator*s  eldest  daughter  born  after  his  death.  In  Doe  v. 
Maxey*,  no  intention  was  shewn  to  suspend  the  vesting  of 
the  estate.  In  Doe  v.  Lawson,  the  parties  to  take  were 
the  persons  who  were  next  of  kin  to  the  testator  at  his 
death.  So,  in  BoydeU  v.  GoUghtly^  there  was  nothing  to 
shew  that  the  testator  meant  the  ultimate  limitation  to  re« 
main  in  suspense,  except  merely  the  provisions  for  the 
maintenance  of  his  son.  Stert  v.  PUUel  turned  on  the 
particular  words  of  the  devise ;  and  Tmdal^  C.  J.,  there 
admits,  that  the  rule  may  be  controlled  by  a  plain  inten* 
tion  to  the  contrary.  There  are  several  cases  in  equity 
referring  to  personal  estate,  shewing  that,  in  circumstances 
like  these,  the  vesting  of  the  interest  is  suspended ;  and 
the  rule  of  construction,  being  founded  on  the  intention, 
must  be  the  same  in  both  cases:  Jones  v.  Colbeck(b), 
Butler  V.  Bushnell  {c).  It  is  therefore  merely  a  question  of 
construction;  and  if  the  intention  of  the  testator  will  be 
best  consulted  by  postponing  the  vesting  of  the  estate,  the 
Court  will  do  so. 

(a)   Bridgman,  14  ;    Co.  Litt.  (b)  8  Ves.  38. 

116,  n.  (c)  3Myl.&K.  232. 
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Secondly,  assuming  tliat  this  estate  remained  in  sus- 
pense until  it  vested  on  the  death  of  Richard  Heber,  it 
then  vested  in  the  person  who  filled,  in  the  contemplation 
of  the  testator,  the  character  of  his  ''right  heir  being  of 
the  name  of  Heber ;''  that  is,  in  the  persons  who  came 
nearest  to  the  stock  of  the  Heber  family,  viz.  the  daughters 
of  Bishop  Heber.  The  word  "heir''  is  not  used  in  its 
jtrict  technical  sense.  [Alderwn,  B. — ^You  would  say,  if 
Bishop  Heber  had  survived,  and  succeeded  to  the  Marton 
estate,  he  would  have  taken  as  male  heir.]  Yes ;  the  tes- 
tator meant,  not  the  strict  male  heir,  but  the  male  repre- 
aentative  of  the  family.  It  is  a  designatio  personse.  The 
rale,  that  the  heir  taking  by  purchase  must  be  very  heir, 
is  subject  to  great  exceptions.  In  the  previous  limitation 
this  testator  uses  the  word  in  its  more  popular  sense, 
as  being  the  person  who,  by  purchase  or  descent,  had 
inherited  the  &mily  property,  although  not  very  heir. 
In  the  ultimate  limitation,  he  means  to  make  the  indi- 
vidual there  designated  a  new  stirps,  to  take  the  fee 
simple  by  purchase,  and  not  by  descent.  If  there  had 
been  two  co-heirs,  they  would  have  taken  in  joint  te- 
nancy, not  as  coparceners:  Anon.,  Cro.  Elis.  431.  In 
Counden  v.  Gierke,  the  party  was  excluded,  not  because 
he  was  not  very  heir,  but  because  he  did  not  fill  the  full 
character  designated  by  the  testator.  [Pollock,  C.  B. — If 
these  ladies  had  been  married,  would  you  say  they  would 
have  taken  ?]  Probably  they  would ;  although  it  is  not 
neeessary  to  contend  for  that.  Ooodtitle  v.  Burtenshaw, 
Wills  V.  Palmer,  and  Brown  v.  Barkham  (a),  are  all  au- 
thorities to  shew  that  the  special  heir  designated  in  the 
will  may  take,  though  he  be  not  very  heir;  and  if  the 
role  is  to  be  broken  in  upon  thus  far,  why  may  it  not  as 
to  the  name,  which  has  no  more  to  do  with  the  character 
of  the  heir  than  the  sex.     No  absolute  rule  of  law  stands 

(a)  Prec.  in  Chan.  442,  461. 
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1845.  ia  the  way  of  carrying  the  intention  of  the  testator  into 
^,^]j[^^]^^  effect,  if  you  can  ascertain  it.  Here  he  has  pointed  out  a 
particular  character  to  be  filled  by  the  objects  of  his  bounty 
at  a  remote  period :  the  daughters  of  Bishop  Heber  fill 
that  character^  and  thus  the  devise  has  not/ as  is  contended, 
failed  altogether.  [^Aldersofij  B. — The  testator's  intention 
certainly  was  that  both  the  estates  should  go  together. 
By  the  events  which  have  happened,  they  will  do  so,  if  Mr. 
Malins*  construction  be  right:  we  might,  therefore,  by 
adopting  your  view,  be  breaking  his  intention.]  If  he  had 
meant  this  estate  to  go  along  with  the  settlement,  and 
according  to  the  same  limitations,  he  might  have  said  so 
in  very  few  words. 

Mcdins,  in  reply^  was  desired  to  confine  himself  to  the 
first  question,  as  to  the  period  when  the  estate  vested. — 
The  intention  of  the  testator  is  no  doubt  to  be  regarded, 
but  so  far  only  as  is  consistent  with  the  rules  of  law,  and 
the  established  principles  of  construction :  and  here,  even 
if  lus  intention  were  clearly  shewn  to  carry  this  estate 
down  to  the  remotest  posterity  in  the  name  of  Heber,  it 
cannot  be  carried  into  effect  consistently  with  the  rules  of 
law.  You  are  to  ascertain  at  the  death  of  the  testator,  if 
possible,  when  the  fee  simple  is  vested,  in  order  that  the 
rights  of  families  may  be  ascertained,  and  property  se- 
curely dealt  with :  per  Dampierj  J.,  in  Driver  v.  Frank  (a). 
Look  at  the  consequences  of  the  opposite  construction. 
In  this  case,  in  consequence  of  the  speedy  failure  of  issue, 
the  particular  estates  expired  at  the  end  of  sixty  years ;  but 
during  that  time  the  property  would  be  useless  for  the 
purpose  of  sale,  settlement,  or  devise.  And  there  are  no 
stronger  words  here  than  in  every  one  of  the  cases,  vis.  that 
it  is  a  limitation  after  the  failure  of  certain  issue.  [Parke, 
B. — ^There  is  nothing  more,  except  the  words  '^  his,  her,  or 

(a)  3  M.  &  Sel.  25. 
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their  heirs/'  shewing  that  the  person  to  take  might  be         1846, 
female.]     The  testator  could  not  tell,  when  he  made  his 
wiU,  that  his  son  would  survive  him ;  he  might  have  died 
first,  leaving  a  daughter  or  daughters.     [He  was  then 
stopped  by  the  Court.] 

Pollock,  C.  B. — ^There  is  no  doubt  as  to  the  rule  of 
construction  which  is  applicable  to  this  case ;  and  we  are 
all  of  opinion  that  this  estate  vested  at  the  death  of  the 
testator  in  his  son  Reginald  Heber,  and  not  at  the  death 
of  Eichard  Heber,  the  third  devisee  for  life.  The  rule  of 
construction  being  as  is  laid  down  by  Lord  Coke  {a),  we 
jhall  not  break  in  upon  it  further  than  has  been  already 
done.  We  shall  certify  our  opinion  to  the  Vice-chancellor 
accordingly,  and  shall  therefore  answer  the  first  question 
in  the  affirmative,  the  second  in  the  negative,  and  the 
third  in  favour  of  the  plaintiff. 

Parks,  B. — I  am  of  the  same  opinion,  that  the  first  ques- 
tion submitted  to  us  ought  to  be  answered  in  the  affirmative^ 
in  accordance  with  the  rule  of  law  (which  is  a  wise  and  be- 
neficial rule),  that  we  should  construe  estates  to  vest  at  the 
earliest  possible  period ;  and  there  is  nothing  in  this  case  to 
shew  a  clear  intention  to  control  that  rule  of  law.  To  the 
second  contingent  question  the  answer  will  be,  that  the 
ultimate  limitation  did  not  take  effect  at  the  death  of  Ri- 
chard Heber;  because  then  there  was  no  person  to  fill  the 
double  character  of  heir  and  being  of  the  name  of  Heber : 
and  we  must  construe  this  limitation  in  its  strict  sense. 
The  rule  laid  down  by  Lord  Coke  has  been  broken  in  upon 
only  with  respect  to  estates  tail;  and  there  are  no  clear 
words  in  this  will  shewing  that  the  word  ''heir''  is  to  be 
oonstroed  in  any  other  than  its  strict  legal  sense.  The 
established  rule  of  construction  can  only  be  defeated  by 

(a)  Co.  LitU  27.  a. 
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1845.  that  kind  of  endence  of  intention  which  in  said  to  amount 
to  ''demonstration  pfann.''  Thatis  not  so  here,  and  there- 
fore the  mle  of  law  prenuls. 

Aldebson,  B. — I  am  of  the  same  opinion,  that  the  first 
question  ought  to  be  answered  in  the  aflBrmative,  and 
that  we  should  proceed  upon  the  general  rule  of  law,  that 
the  party  to  take  should  be  determined,  if  possible,  at  the 
death  of  the  testator,  and  that  the  estate  should  then  Test 
in  interest.  That  is  a  sound  and  wise  rule :  the  inoon- 
▼eniences  of  departing  from  it  have  been  properly  pointed 
out  by  Mr.  MaUns.  The  rule,  therefore,  is  to  be  obsenred, 
unless  there  be  clear  evidence  of  an  intention  to  the  con- 
trary ;  and  there  is  none  such  here :  therefore  we  ought 
to  abide  by  the  rule. .  As  to  the  second  question,  we  an- 
swer that  this  limitation  did  not  take  eflfect  at  the  death 
of  Richard  Heber,  because  there  was  at  that  time  no  per- 
son who  filled  the  double  description  in  the  will;  and 
if  so,  the  estate  was  undisposed  of,  and  descended  to  the 
heir-at-law  of  the  testator,  and  firom  him  to  the  plaintiff 
and  Mrs.  Hutchinson. 

Platt,  B.,  concurred. 


A  certificate  was  afterwards  sent  to  the  Vice-Chancellor 
in  accordance  with  this  judgment. 
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Bylatt  V.  Mabfleet.  June  2. 

IBESPASS  for  breaking  and  entering  a  close  of  the  Where  an  in- 
plaintiff's,  in  the  parish  of  Boothby  Graffoe,  in  the  connty  ^^thft  the 
of  Lincoln,  and  carrying  away  large  quantities  of  stones.      S^  m*^^"" 
Plea,  that  by  an  inclosure  act  of  the  11  Oeo.  8,  for  andaUotBoer- 
dividing  and  inclosing  certain  open  and  common  fields  the^mon^ 
within  the  parish  and  manor  of  Boothby  Graffoe,  it  was  JSttng^/itone, 
enacted,  that  certain  commissioners  therein  mentioned  gnvei,  and 

other  materiala, 

shonld  set  oat  and  allot  not  more  than  two  acres  of  the  for  the  repairs 

land  and  ground  intended  to  be  divided  and  inclosed,  and  wajs^andfother 

in  such  convenient  place  near  the  town  of  Boothby  Graffoe  ^^^  ^  ^^ 

ai  they  should  think  most  proper,  for  getting  of  stone  and  act,  and  for  the 

gravel,  tmd  other  materiab,  for  the  repairs  of  the  highways  habitants  with- 

and  public  and  private  roads  to  be  set  out  by  virtue  of  the  !!!.^*/Jn£It' 

said  act,  and  for  the  use  of  the  inhabitants  of  the  said  parish  ^»  did  not  an- 

•^  "^  ^  thome  the  in- 

of  Boothby  Graffoe ;  that  the  said  close  in  which  &c.,  was  habitante  to 
part  of  the  open  and  common  fields  within  the  said  manor  tenais  forS«ir 
and  parish  of  Boothby  Graffoe,  and  that  the  commissioners  ^^^^^' 
assigned  the  said  close  in  which  S^.,  for  getting  of  stone  ^or  ^e  repairs 
and  other  materials  for  the  repair  of  the  highways  set  out 
by  virtue  of  the  act,  and  for  the  use  of  the  inhabitants  of 
Boothby  Graffoe;  and  that  the  defendant,  as  an  inhabitant 
of  Boothby  Graffoe,  carried  away  the  stone  in  the  dedara- 
tion  mentioned,  for  the  use  of  him  the  said  defendant,  &;c. 
The  replication  stated,  in  substance,  that  the  act  of  Parlia- 
ment recited,  as  the  fact  was,  that  there  were  in  the  manor 
and  pariah  of  Boothby  Graffoe  several  open  and  common 
fields,  containing  1600  acres,  which  were  the  same  fields  as 
in  the  plea  mentioned ;  that  Lord  Melbourne  was  lord  of  the 
manor;  that  the  Bev.  B.  Burne  was  entitled  to  certain  glebe 
lands  in  right  of  common  and  other  interests  within  the  said 
open  and  common  fields;  that  it  was  thereby  enacted,  that 
the  commissioners,  after  setting  out  private  roads  and  ways, 
and  land  for  getting  materials  for  the  repair  thereof,  and 
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1846.  for  the  use  of  the  inhabitants  of  the  said  parish,  should 
allot  to  the  said  B.  Bume  and  his  successors  such  parceb 
of  the  said  fields  as  should  be  equal  in  value  to  all  the  glebe 
lands  and  rights  of  common,  &c.;  and  that  the  commission- 
ers should  allot  the  residue  of  the  said  fields  to  the  several 
persons  who,  at  the  time  of  making  such  indosnre,  should 
be  entitled  to  lands  and  rights  of  common  therein,  in  lieu 
of  such  interests  and  rights  of  common.  The  replication 
then  set  out  the  substance  of  various  provisions  of  the  act 
of  Parliament,  relating  to  the  fencing  of  the  lands,  the 
repair  of  the  ways  over  the  same,  and  the  like,  and  then 
averred,  that  neither  the  inhabitants  of  Boothby  Oraffoe, 
nor  any  person  baring  rights  of  common  over  the  open 
and  common  fields,  had,  before  the  passing  of  the  act,  any 
right  to  get  stones  upon  any  part  of  the  open  or  common 
fields  for  the  purpose  of  being  burnt  into  lime,  to  be  used 
for  manure,  and  that  the  said  defendant,  at  the  said  times 
when  &;c.,  dug  the  said  stones  in  the  said  close  for  the 
purpose  of  their  being  burnt  into  lime  for  manure. 

General  demurrer,  and  joinder. — ^The  point  stated  for 
argument  on  the  part  of  the  defendant  was,  that  there  was 
nothing  stated  in  the  plea  to  abridge  the  right  of  the  inha- 
bitants of  Boothby  Oraffoe  to  get  stone  for  their  use  in  the 
locus  in  quo. 

Waddingtouy  in  support  of  the  demurrer. — ^The  defend- 
ant is  entitled  to  the  judgment  of  the  Court;  for  the 
reasonable  construction  of  this  act  of  Parliament  is,  that 
stone  may  be  taken,  not  only  for  the  repair  of  the  roads, 
but  also  for  the  bon&  fide  U8e  of  the  inhabitants  of  the  parish 
generally,  although  probably  they  could  not  take  it  to  make 
a  profit  of  it  by  sale.  [Pollock,  C.  B. — ^Do  you  contend 
that  one  of  the  inhabitants  might  build  a  mansion  with 
the  stone  ?]  The  argument  must  go  to  that  extent* 
IRolfe,  B. — The  words  of  the  act  are,  *'  stone,  gravel,  and 
other  nuUeriaU"  Can  you  say  that  stones  taken  for  manure 
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are  matertab?    Alderson,  B. — ^May  the  inhabitants  take        1845. 
timber?  because  that  is  a  material :  if  not,  it  would  seem 
to  be  plain^  that  the  words  must  be  construed  to  mean 
materials  for  making  roads.] 

Addison,  contri,  was  not  heard. 

Pollock,  C.  B. — ^I  think  the  plain  and  obvious  meaning 
of  this  act  of  Parliament  is,  that  materials  for  the  repair  of 
the  roads  within  the  parish  can  alone  be  taken  by  the  in- 
babitants.  There  will  be,  therefore,  judgment  for  the 
plaiDtiff. 

Aldsbson,  B.,  Bolf£,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Cook  r.  Swift.  j^^^ 

1/EBT  for  a  penalty  on  the  statute  6  Vict.  c.  cxii,  (local  a  local  act,  for 
and  personal,  public)  (a) ;  venue,  Lancashire.     The  first  ISSSTiS**** 
ooant  of  the  declaration  charged,  that  the  defendant,  after  P^^^  v^»cm, 

&c.,  inthe 
towDihip  of 
fihdbun,  directed,  that  erery  male  peraon  of  the  fall  age  of  twenty-one  years,  residing  in 
or  within  three  miles  of  the  township,  and  either  being  rated  to  the  poor>rate  in  the  annual 
an  of  jM  or  upwards,  or  seised  or  possessed  of  lands  within  the  township  of  the  annual  ▼alue 
of  j^  for  the  estate  therein  mentioned,  should  be  a  commissioner  for  carrying  the  act  into  eze- 
estiou;  and  subjected  to  a  penalty  of  jS50,  to  be  sued  for  in  an  action  of  debt,  &c.,  any  person 
who  iliOQld  act  as  such  witboat  being  duly  qualified ;  and  enacted,  that,  in  such  action,  the  proof 
of  qaalification  should  lie  on  the  defendant  i-^Heid,  that  a  declaration  against  a  party  for  this 
penalty,  which  alleged  generally  that  he  acted  although  he  was  not  at  the  time  duly  qualified,  was 
nfident,  snd  that  it  need  not  state  the  particulars  of  his  disqualification. 

Sbce  the  rule  of  H.  T.,  4  Will.  4,  aw  8,  a  declaration  for  a  penalty  given  by  statute,  which 
■ska  the  sction  local,  need  not  aver  that  the  penal  act  was  done  in  the  particular  county,  if 
thst  eouBty  be  tiie  Tenue  in  the  maigin  of  the  declaration. 

(a)  "  An  Act  for  improving  the  Markets,  in  the  Township  of  Black- 
Streettf  and  public  PlaccBy  and  erect-  bum,  in  the  County  Palatine  of 
ing  a  Town-hall,  and  improTing  the      Lancaster. " 
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1845.  tbe  passiiig  of  the  net,  acted  as  a  comnussioner  in  the  exe- 
cation  of  the  act,  although  he  was  not  at  the  time  rated 
to  the  relief  of  the  poor  in  the  annual  snm  of  £30  or  up- 
wards, &c. 

The  second  count  alleged,  that,  after  the  passing  of  the 
act,  to  wit,  on  the  1st  day  of  August,  1844,  the  defendant 
acted  as  a  commissioner  in  the  execution  of  the  said  act, 
although  he  was  not,  at  the  time  of  such  acting  as  such 
commissioner,  duly  qualified  to  act  as  a  commissioner  in 
the  execution  of  the  said  act,  contrary  to  the  statute, 
whereby  an  action  had  accrued,  &c. 

The  defendant  pleaded  to  the  first  count,  nunquam  inde- 
bitatus; and  specially  demurred  to  the  second  count,  on  the 
ground  that  it  ought  to  have  shewn  in  what  respect  and  on 
what  ground  the  defendant  was  not  duly  qualified  to  act 
as  a  commissioner,  there  being  several  grounds  of  dis- 
qualification mentioned  in  the  statute ;  that  the  count  was 
therefore  double ;  and  that,  this  being  a  local  action,  the 
count  did  not  sufiiciently  allege  an  offence  committ^ 
within  the  county  of  Lancaster.    Joinder  in  demurrer. 

Martin,  in  support  of  the  demurrer. — ^This  declaration  is 
bad  for  the  causes  assigned.  The  statute  in  question,  the 
4  &  5  Vict.  c.  cxii,  enacts,  by  the  9th  section,  ''  that  every 
male  person  of  the  age  of  twenty-one  years,  being  a  resi- 
dent within  the  said  town  of  Blackburn,  or  within  three 
miles  of  any  part  of  the  boundary  thereof,  and  either  being 
rated  to  the  rate  made  for  the  relief  of  the  poor  of  the 
same  township  in  the  annual  sum  of  £80  or  upwards,  or 
being  seised  or  possessed,  or  in  the  enjoyment  for  his  own 
use  of  the  rents  and  profits,  of  lands  or  hereditaments 
within  the  said  township  of  the  annual  value  of  dS30,  for 
an  estate  not  less  than  a  life  in  being,  or  for  a  term  of  years 
of  which  not  less  than  twenty-one  years  shall  be  unexpired, 
and  whether  determinable  on  a  life  or  lives  or  not,  shall  be 
a  commissioner  for  carrying  this  act  into  execution.''     The 
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18th  section  provides^  that,  at  the  meeting  of  the  commis- 
sioners at  which  any  person  shall  first  attend  as  one  of 
sQch  commissioners,  he  shall  make  and  subscribe  the  de- 
claration therein  mentioned.  Then  the  19th,  on  which 
this  action  is  founded,  enacts,  that,  if  any  person  shall  act 
as  a  commissioner,  at  the  time  he  shall  so  act  not  being 
duly  qualified,  or  before  he  shall  have  made  or  subscribed 
such  declaration  as  aforesaid,  or  after  having  become  dis- 
qualified, he  shall  for  every  such  ofience  forfeit  the  sum  of 
£50,  to  be  recovered,  with  costs,  by  action  of  debt  or  on 
the  case,  &c.;  and  in  every  action  for  the  recovery  of  such 
penalty,  the  person  so  sued  shall  prove  that  he  was  qualified, 
and  had  made  and  subscribed  the  declaration  aforesaid,  or 
he  shall  pay  the  said  penalty  and  costs,  without  any  other 
proof  on  the  part  of  the  plaintiff  than  that  such  person 
has  acted  as  a  commissioner  in  the  execution  of  the  act. 
It  will  be  seen,  therefore,  that  there  are  three  several 
things  which  must  concur,  in  order  to  qualify  the  party  to 
act  as  a  commissioner,  the  absence  of  any  one  of  which 
renders  him  liable  to  the  penalty;  vias.  that  he  be  a  male 
person  of  the  age  of  twenty-one, — that  he  be  resident 
in  or  within  three  miles  of  the  borough, — and  that  he  be 
assessed  to  the  poor-rate  to  a  certain  amount,  or  in  pos- 
session of  an  estate  of  a  certain  value.  This  count,  there- 
fore, amounts  to  saying  that  the  defendant  is  liable  to  the 
penalty,  not  being  any  one  of  these  three  things,  and  is  in 
effect  a  treble  count.  The  plaintiff  obtains  the  advantage  of 
recovering  in  the  action,  in  case  of  any  one  of  these  three 
requisites  not  being  fulfilled.  He  should  have  given  the 
defendant  information  in  respect  of  which  of  them  he 
was  proceeding.  Mr.  Stephen  lays  it  down  (a),  as  a  gene- 
ral  rule,  that  ''  pleadings  must  not  be  double ;''  and  that 
"  this  rule  applies  both  to  the  declaration  and  subsequent 
Readings.    Its  meaning  with  respect  to  the  former  is,  that 

(a)  Stephen  on  Pleading,  4th  edit,  279. 
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1845.  the  dedantion  mnflt  not,  in  rapport  of  a  single  demand, 
allege  aevend  distinct  matters  by  any  one  of  which  that 
demand  it  sufficiently  supported/'  [AUkrsonj  B. — ^The 
onus  of  proof  is  on  the  defendant :  he  mnst  be  prepared 
at  all  points.  Parke,  B. — ^The  penalty  is  given  for  the 
not  being  "  duly  qualified.''  Is  it  not  sufficient  for  the 
plaintiff  to  allege  the  case  according  to  the  words  of  the 
act| — especially  as  the  onus  is  thrown  on  the  defendant 
to  prove  his  qualification  ?]  That  means,  in  answer  to  a 
declaration  properly  framed.  [AUermm,  B. — ^What  bene- 
fit would  you  obtain  by  so  limiting  the  declaration?] 
The  proof  would  be  confined  to  the  disqualification  al- 
leged. lAlderstm,  B. — ^But  that  is  what  the  act  says 
shall  not  be,  when  it  imposes  the  burthen  of  proof  on  the 
defendant.]  It  only  means  that  the  defendant  shall  be 
bound  to  disprove  that  which  is  properly  averred.  That 
provision  applies  to  the  proof;  it  has  nothing  to  do 
with  the  pleadings.  Surely  it  would  be  a  bad  declaration 
to  say,  that  the  defendant  acted,  being  under  twenty- 
one,  or  not  resident  within  the  limited  distance,  or  not 
rated,  &c. ;  and  that  is  what  this  declaration  in  effect 
says.  It  is  in  effect  putting  all  these  incapacities  in  the 
alternative.  [^Parke,  B. — The  question  is,  whether  the  act 
does  not  put  upon  the  defendant  the  burthen  of  proof 
as  to  the  entire  qualification,  and  give  the  plaintiff  this 
general  form  of  count.] 

Again,  the  count  is  defective  for  not  shewing  that  the 
penal  act  was  done  within  the  county  of  Lancaster. 
[Parke,  B. — The  county  in  the  margin  supplies  that.] 
The  rule  of  Hilary  Term,  4  Will.  4,  s.  8,  appears  not  to  be 
applicable  to  cases  where  it  is  necessary  by  statute  to  aver 
that  the  act  was  done  in  the  county.  The  rule  is,  that 
''  the  name  of  a  county  shall  in  all  cases  be  stated  in  the 
margin  of  a  declaration,  and  shall  be  taken  to  be  the 
venue  intended  by  the  plaintiff;  and  no  venue  shall  be 
stated  in  the  body  of  the  declaration,  or  in  any  subsequent 
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pleading/'    Bat  here  the  statement  of  place  is  a  material        1845. 
averment.     [Parke,  B. — It  is  venme.    The  statute  of  Eliza-      ^"cooiT^ 
beth  is  satisfied^  if  the  act  be  averred  to  have  been  done  in  *- 

the  coonty;  then  the  rule  makes  the  statement  of  venue 
in  the  margin  equivalent  to  that.] 

Cawting,  in  support  of  the  declaration,  was  stopped  by 
the  Court,  who  gave  the  defendant  leave  to  amend  by  with- 
drawing the  demurrer,  on  payment  of  costs ;  otherwise 

Judgment  for  the  plaintiff. 


Platfaib  v.  Musobove  and  Another.  May  27. 

IBESPASS  for  breaking  and  entering  the  plaintiff's  Trespass 

dwelling-house,  and  continuing  therein  for  a  long  space  of  sheriff  for 

time,  to  wit,  three  months.  ^^^^ 

Pleaa,  Ist,  not  guilty;  2ndlT,  that  the  dwelling-house  pl"?''"'  ^ 

*  Qwelliiiff*ooiise* 

in  which  &c.  was  not  the  dwelling-house  of  the  plaintiff  Plea,  that 

modo  et  form& ;  Srdly,  a  justification  under  a  writ  of  entere/under 

fieri  facias  directed  to  the  defendants  as  sheriff  of  Mid-  Je^;? iS"^ 

dlesex,  under  which  they  entered    the    said    dwelling-  tookinexecu- 

.  _.,,^-.  .  ..,  tion  a  lease  of 

house,  and  seised  and  took  m  execution  a  certain  lease  the  plaintiff's 
or  instrument  of  demise  in  writing  of  the  plaintiff  of  dweiHnglhouse, 
the  said  dwelling-house  in  which  fee,  and  then  being  !?***"[  T^*2ff 
therein,  and  of  and  by  which  the  plaintiff  held  and  was  held  and  was 
then  possessed,  as  in  the  declaration  mentioned,  for  a  cer-  ^e,  and?  be- 

fore  tiie  retarn 
of  the  writ, 
•stf  the  term,  and  continued  in  possession  of  the  house  for  the  farther  execation  of  the  writ. 
TVeplsintiff  new  assigned  that  the  defendant  continued  in  possession  an  nnreaaonable  time 
sfto*  he  bad  seized  and  taken  in  execation  and  sold  the  lease.  To  this  new  assignment  the 
dcftadsnt  pleaded,  that  the  dwelling-house  in  the  new  assignment  mentioned  was  not,  at  the 
time  of  the  committing  of  the  trespasses  newly  assigned,  the  dwelling-hoase  of  the  plaintiff. 
At  the  trial,  it  appeared  that  the  sheriff  had  sold  the  lease  by  auction,  bat  that  no  assignment 
hsd  been  executed  by  him  to  the  vendee : — Held,  that  the  seizure  did  not  vest  the  term  in  the 
iheriff,  but  that  it  remained  in  the  debtor  until  the  sheriff  executed  an  assignment  to  the  pur- 
^aser ;  and  that,  whether  the  word  "  sold"  imported  an  actual  assignment  or  not,  the  sheriff 
coaki  not  justify  remaining  an  unreasonable  time  in  the  house  *,  and  therefore,  that  the  plaintiff 
WM  entitled  to  have  tbe  verdict  entered  for  him  on  the  plea  to  the  new  assignment. 

VOL.  XIV.  B  M.  W. 
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1845.  tain  term  of  yean  therein,  that  Ib  to  bbj,  of  ten  years  and 
three-quarters  wanting  seven  days,  then  and  at  and  after 
the  time  of  the  committing  the  said  trespasses,  unexpired 
therein ;  and  afterwards,  and  before  the  return  of  the  said 
writ,  sold  the  same,  and  the  plaintiff's  interest  in  the  said 
term,  and  continued  in  possession  of  the  said  dwelling- 
house,  as  in  the  declaration  mentioned,  in  and  for  the  fur- 
ther execution  of  the  said  writ,  and  so  committed  the  said 
supposed  trespasses  in  the  declaration  mentioned. 

The  plaintiff  joined  issue  on  the  1st  and  2nd  pleas,  and 
to  the  3rd  new  assigned,  that,  after  the  defendants  had 
seized  and  taken  in  execution  and  sold  the  said  lease  in  the 
plea  mentioned,  and  after  the  expiration  of  a  reasonable 
time  for  such  seizing,  taking  in  execution,  and  sellings  and 
for  the  completion  of  the  purpose  for  which  the  defendants 
broke  and  entered  the  said  dwelling-house  of  the  said 
plaintiff,  the  defendants  did  not  depart  from  and  quit  the 
dwelling-house  of  the  plaintiff;  but,  on  the  contrary  thereof, 
the  defendants,  on  the  several  days  and  times  in  the  de- 
claration mentioned,  the  same  being  after  the  defendants 
had  seized  and  taken  in  execution  and  sold  as  aforesaid, 
and  after  the  expiration  of  such  reasonable  time  as  afore- 
said, broke  and  entered  the  said  dwelling-house,  and  stayed 
and  continued  therein  for  a  long  space  of  time,  to  wit,  three 
months. 

To  this  new  assignment  the  defendants  pleaded,  1st,  not 
guilty ;  2ndly,  that  the  dwelling-house  in  the  new  assign- 
ment mentioned  was  not,  at  the  said  times  of  the  com- 
mitting of  the  several  alleged  trespasses  above  newly  as- 
signed, or  any  of  them,  or  any  part  thereof,  the  dwelling- 
house  of  the  plaintiff,  modo  et  form& :  upon  which  issue 
was  joined. 

At  the  trial  before  PoUoch,  G.  B.,  at  the  Middlesex  Sit- 
tings after  last  Michaelmas  Term,  it  appeared  that  the  de- 
fendants had  entered  the  plaintiff's  dwelling-house  under 
a  writ  of  fieri  facias  for  the  purpose  of  executing  the  same, 
and  seized,  amongst  other  things,  a  lease  for  years  of  the 
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dwetling-house  in  question^  and  sold  the  plainti£f's  interest        1845. 
therein  by  auction;  but  no  assignment  to  the  purchaser  was      p^^^^^^^ 
made  and  executed  by  them.    The  jury  found  all  the  issues  v- 

in  finYour  of  the  plaintiff^  except  that  on  the  second  plea  to 
the  new  assignment^  on  which^  under  the  direction  of  the 
learned  Judge,  they  found  a  verdict  for  the  defendants, 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  the 
verdict  for  him  on  that  issue.  Humfrey  having,  in  Hilary 
Term  last,  obtained  a  rule  accordingly, 

Jenri*  and  Kennedy  now  shewed  cause. — The  question 
here  is,  whether  a  party  who  has  ceased  to  have  any  legal 
interest  in  the  house  can  be  said  to  have  possession  so  as 
to  be  entitled  to  maintain  trespass,  and  whether  he  can 
treat  the  sheriff  as  a  trespasser  for  continuing  in  the  house 
afterwards.  The  seisure  and  sale  of  a  term  of  years  by  the 
sheriff,  under  a  writ  of  fieri  facias,  devests  the  right  of  the 
debtor  and  vests  it  in  the  sheriff,  until  he  has  executed  an 
assignment  to  the  purchaser  and  completed  his  title  to  the 
property,  or  until  the  execution  is  set  aside,  in  which  case 
the  right  of  the  execution  debtor  is  revived.  The  debtor 
ceases  by  the  seizure  and  sale  to  have  any  interest  in  the 
house;  and  the  sheriff,  immediately  on  the  knocking  down 
ai  the  hammer,  might  turn  him  out  of  possession,  and  put 
the  vendee  in.  BuUer,  J.,  appears  to  have  been  of  that 
opinion  in  Taylor  v.  Cole  (a).  He  there  says,  ''  In  what 
cases  the  sheriff  would  be  justified  in  expelling  the  party 
mider  a  fieri  facias,  I  give  no  opinion ;  but  it  seems  to 
me,  that,  where  there  is  a  tenant  in  possession,  and  the  exe- 
cution is  against  the  landlord,  whose  term  is  to  be  sold, 
the  tenant  cannot  be  turned  out  of  possession  :  but  that  is 
veiy  different  from  the  present  case,  where  the  debtor  him- 
sdf  ia  in  possession.  In  such  case  I  incline  to  think  that 
the  sheriff  may  turn  him  out  of  possession.'^   The  doctrine 

(a)  3  T.  R.  292. 

r2 
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1845*        there  laid  down  is  correct,  and  is  precisely  applicable  to 
the  present  case.     [Solfe,  B. — ^That  is  only  a  dictum  of 
BuUer,  J.,  which  was  not  necessary  to  the  decision  of  the 
case.]  Certainly  it  is  so ;  but  it  is  the  only  authority  directly 
in  point,  and  it  has  never  been  overruled.    This  is  analo- 
gous to  the  case  of  personal  chattels,  which  are  deemed, 
after  seizure,  to  be  in  the  custody  of  the  law,  so  that  the 
sheriff  may  maintain  an  action  for  any  injury  done  to  them : 
Giles  v.  Grover  (a).    But  it  may  be  admitted  that,  for  some 
purposes,  until  sale  the  property  remains  in  the  debtor. 
The  plaintiff  here  admits  the  seizure  and  sale,  but  says  that 
the  defendants  remained  in  possession  an  unreasonable  time. 
The  defendants  say,  it  was  not  the  plaintiff's  house  when 
the  trespasses  newly  assigned  were  committed.    The  plain- 
tiff is  in  this  difficulty:  he  admits  that  the  sheriff  seized, 
and  took,  and  sold  the  house.    Now,  if  the  word  "  sold'' 
means  a  perfect  assignment,  the  defendants  were  then  in 
possession  under  the  assignee,  and  the  property  was  out  of 
the  plaintiff:  if  an  imperfect  assignment,  then  the  sheriff 
had  a  right  to  continue  in  possession  until  he  had  com- 
pleted it.     The  debtor's   interest  is  determined  by  the 
seizure  under  the  execution,  so  as  to  take  away  his  right 
to  bring  a  possessory  action,  except  as  against  a  mere 
wrong-doer :  Taunton  v.  Costar  (4),  Butcher  v.  Butcher  (c). 
The  only  authority  which  bears  expressly  on  the  point  is 
the  dictum  otBuUer,  J.,  in  Taylor  v.  Cole;  but  that  is  a  high 
authority,  and  appears  to  have  been  acquiesced  in.  It  is  the 
duty  of  the  sheriff  to  sell  the  term  in  order  to  satisfy  the 
execution ;  and  if  he  sells  the  term  and  goes  out  of  office, 
he  must  make  the  assignment  afterwards :  Doe  d.  Stevens 
V.  Donston  (d).    Lord  Ellenborouffh,  C.  J.,  there  says : — 
''  The  sheriff,  by  the  writ  of  fi.  fa.,  has  an  authority  to  sell, 
and,  having  once  seized  the  goods  in  execution  of  the 

{a)  9  Bing.  128;  2  M.  &  Scott,  (e)  7  B.  &  C.  399. 

197.  {d)  I  B.  &  Aid.  230. 

ri)7T.R.431. 
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writ^  he  is  bound,  even  after  his  general  authority  has  1845. 
ceased,  to  proceed  to  sell,  and  to  do  every  act  necessary  to 
complete  the  sale/^  But  in  whom,  from  the  time  of  the 
seiiure  and  sale,  is  the  property  vested  ?  It  is  not  in  the 
execution  debtor,  because  it  is  taken  from  him.  It  is  in 
the  custody  of  the  law — ^in  the  hands  of  the  sheriff,  until 
he  executes  the  assignment.  [Jldersonf  B. — ^If,  by  the 
sasignment  of  the  sheriff,  the  property  passes  from  the 
execution  debtor  to  the  vendee,  it  shews  that  the  sheriff  is 
a  mere  instrument  to  convey  the  property,  and  in  that 
case  the  house  remains  the  house  of  the  execution  debtor 
until  it  becomes  the  house  of  the  sheriff's  vendee,  by  virtue 
of  the  assignment.  That  was  the  opinion  of  Paiteson,  J.,  as 
well  as  my  own,  in  Giles  v.  Grover.  If  so,  the  issue  on  the 
second  plea  to  the  new  assignment  ought  to  be  found  for 
the  plaintiff.  PoUock,  C.  B. — If  the  argument  of  the  de- 
fendants' counsel  be  right,  the  new  assignment  was  demur- 
rable, and  the  defendants  should  have  demurred  instead 
of  traversing  it.]  In  the  allegation  that  the  sheriff  con- 
tinned  in  possession  an  unreasonable  time,  there  is  in- 
volved a  mixed  question  of  law  and  fact,  and  it  is  by  no 
means  clear  that  the  defendants  could  have  demurred. 
The  defendants  had  a  right  to  shew  that  the  assignment 
had  not  been  made,  and  the  sheriff  had  a  right  to  continue 
in  possession  until  it  was  made.  [Pollock,  G.  B. — If  that 
were  so,  a  sheriff  might  continue  in  possession  for  any 
length  of  time,  on  the  ground  that  he  had  not  yet  exe- 
cuted an  assignment.]  He  would  be  liable  in  an  action 
on  the  case  for  remaining  there  improperly,  and  beyond  a 
reasonable  time  for  that  purpose,  or  for  any  abuse  of  the 
power  which  the  law  vests  in  him ;  but  trespass  is  not 
maintainable.  Where  the  party  is  a  mere  wrong-doer,  the 
plaintiff  is  entitled  to  maintain  trespass;  but  that  cannot 
be  so  in  the  case  of  a  sheriff,  who  is  justified  under  the 
execution.  He  is  obliged  to  enter  the  house,  and  to  sell 
the  property  he  finds  there.     It  is  clear  he  is  not  func- 
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1845.  tus  officio  at  the  end  of  the  sale^  as  he  has  a  further 
duty  to  perform,  viz.  to  assign  the  property.  [Alderson, 
B. — ^Where  is  the  necessity  for  his  remaining  in  the  house 
to  sell  the  term  ?  Piatt,  B. — ^In  Bex  v.  Deane  (a),  it  was 
held  that  if  a  sheriff,  on  a  fi.  fa.,  sell  a  lease  or  term  of  a 
house,  he  cannot  and  must  not  put  the  person  out  of  pos* 
session,  and  the  vendee  in ;  but  the  vendee  must  bring  his 
ejectment.]  It  has  been  held  that  that  applies  only  to 
a  forcible  expulsion.  That  case  decided  no  more  than 
Newton  v.  Harland  (6),  in  which  it  was  held,  that  where  a 
tenant  remains  in  possession  after  the  expiration  of  his 
term,  a  landlord  is  not  justified  in  expelling  him  by  force, 
in  order  to  regain  possession.  And  even  there  Bosanquet, 
J.,  says,  '*  If  a  tenant  hold  over  the  land  after  the  expira- 
tion of  his  term,  he  cannot  treat  the  lessor,  who  enters 
peaceably,  as  a  trespasser." 

Humfrey  and  Peacock,  contrl^  were  stopped  by  the 
Court. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  made  absolute,  and  that  the  plaintiff  is  entitled  to  the 
verdict  on  the  second  plea  to  the  new  assignment.  The 
declaration  is,  in  trespass  for  breaking  and  entering  the 
plaintiff's  dwelling-house,  and  continuing  therein  for  the 
space  of  three  months;  and  the  third  plea  to  that  was,  a 
justification  by  the  defendants  as  sheriff  of  Middlesex  under 
a  fi.  fa.,  under  which  the  defendants  entered  the  dwell- 
ing-house, and  seized  and  took  in  execution  a  lease  under 
which  the  plaintiff  held  and  possessed  the  house  for  a  term 
of  years ;  and  it  alleged,  that  afterwards,  and  before  the 
return  of  the  writ,  the  defendants  eold  the  term,  and  the 
plaintiff's  interest  in  it,  and  continued  in  possession  of  the 
dwelling-house,  as  in  the  declaration  mentioned,  for  the 

(a)  2  Show.  86.  (6)  1  M,  &  Gr.  644 ;  1  Scott,  N.  R.  474. 
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further  execution  of  the  writ.  To  that  plea  there  was  a  1846. 
new  assignment,  that  the  defendants  stayed  in  the  house 
an  unreasonable  time  after  they  had  seised  and  taken  in 
execution  and  sold  the  said  lease.  The  second  plea  to  that 
new  assignment  is,  that,  at  the  time  of  the  committing  of 
the  trespasses  newly  assigned,  the  said  dwelling-house  was 
not  the  dwelling-house  of  the  plaintiff.  The  question  now 
is,  whether  the  plaintiff  or  the  defendants  be  entitled  to 
the  verdict  on  that  plea;  the  fact  being,  that  the  lease  was 
seised  under  the  execution  and  sold  by  auction,  but  no 
sssignment  executed  to  the  purchaser.  Now  it  appears 
to  me  that  the  verdict  ought  to  be  entered  for  the  plain- 
tiff, whether  the  word  "  sold "  means  an  actual  assign- 
ment to  the  purchaser,  or  a  mere  inchoate  act  towards  a 
transfer,  to  be  afterwards  perfected  by  an  assignment.  If  it 
means  an  actual  assignment,  the  sheriff  was  functus  officio 
as  soon  as  the  assignment  was  made,  and  had  no  right  on 
the  premises  afterwards,  and  by  continuing  there  became 
a  trespasser;  and  if,  on  the  other  hand,  it  is  not  to  be 
understood  as  meaning  an  assignment,  but  as  a  mere 
inchoate  act  towards  one,  then  beyond  doubt  the  house 
was  the  house  of  the  plaintiff,  for  the  property  remained  in 
him.  I  think  it  is  quite  clear,  that  the  term  remains  in 
the  original  lessee  until  an  actual  assignment  by  the 
sheriff;  and  I  cannot  at  all  accede  to  the  suggestion  in 
argument,  that,  on  the  seisure  of  a  term  of  years,  the 
term  becomes  vested  in  the  sheriff  until  he  executes  an 
assignment  of  it  to  the  purchaser.  It  may  be,  that  things 
which  pass  by  delivery  are,  for  some  purposes,  vested  in  the 
sheriff  by  the  act  of  seisure;  but  in  the  case  of  chattels 
real  it  is  not  so.  I  think,  therefore,  the  rule  ought  to  be 
made  absolute. 

Aldsbson,  B. — ^I  am  of  the  same  opinion.  The  plain- 
tiff's complaint  against  the  sheriff  is,  that  having  entered 
his  dwelling-house  under  a  writ  of  fieri  facias,  and  seized 
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1845.  and  sold  tbe  lease,  he  remained  an  unreasonable  time 
^j[]][^^^  afterwards  in  the  honse.  The  sheriff  says,  "  The  house 
,,    <'•  the  plaintiff  speaks  of  is  not  the  house  of  the  plaintiff/' 

The  question,  therefore,  comes  to  this :  was  it,  as  against 
the  sheriff,  who,  having  remained  an  unreasonable  time, 
had  no  right  to  be  there,  the  plaintiff's  house?  If  the 
sheriff  had  any  property  in  the  house,  why  did  he  say  he 
did  not  remain  an  unreasonable  time:  why  raise  that 
question?  The  sheriff  has  a  right  to  enter  the  honse  for 
the  purpose  of  executing  the  writ,  but  he  has  no  business 
there  beyond  a  reasonable  time  for  the  execution  of  it. 
He  has  a  right  to  seize  the  debtor's  property^  and  to  sell 
and  assign  it,  but  he  is  only  the  conduit-pipe  to  transfer 
the  right  of  the  debtor  to  the  purchaser;  and  if  so,  the 
house  remained  the  house  of  the  plaintiff  until  it  was 
legally  transferred.  And  that  is  so  in  the  case  of  goods;  for 
in  Criles  v.  Grover,  my  Brother  Patieson  says : — "  That  the 
general  property  in  goods,  eyen  after  seizure,  remains  in 
the  debtor,  is  clear  from  this,  that  the  debtor  may,  after 
seizure,  by  payment  suspend  the  sale  and  execution." 
Perhaps  the  sheriff  might,  in  this  case,  have  justified 
remaining  in  possession  as  against  the  purchaser;  but, 
supposing  that  by  the  word  "  sold ''  it  is  meant  that  he 
assigned  the  term,  and  that  he  had  no  right  to  remain  as 
against  the  purchaser,  it  is  clear  he  had  no  right  to  remain 
as  against  the  plaintiff,  who  was  in  actual  possession.  I 
am  disposed,  however,  to  think  that  the  word  "  sold  "  does 
not  mean  an  actual  assignment,  and  that  the  possession 
was  still  in  the  plaintiff.  I  therefore  agree,  that  this  issue 
should  have  been  found  for  the  plaintiff,  and  that  the  rule 
must  be  absolute. 

RoLFE,  B. — The  sheriff  has  pleaded  that  he  was  jus- 
tified in  entering  the^plaintiff's  dwelling-house  by  the  writ 
of  fieri  facias;  and  that,  before  the  return,  he  sold  the 
lease,  and  the  plaintiff's  interest  in  the  term,  and  con- 
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tinaed  in  possession  of  the  dwelling-house  for  the  further 
execution  of  the  writ.  Now,  the  word  **  sold''  seems  to  me 
to  mean  ''  bargained  and  8old;''  for  the  law  knows  nothing 
of  the  sale  of  a  chattel  real^  except  by  an  instrument  under 
seal;  and  the  mere  knocking  it  down  at  an  auction  is 
nothing  more  than  making  a  contract  to  sell  it.  To  that 
extent  I  go  with  the  defendants'  counsel.  The  plea  is 
open  to  the  objection  that  it  does  not  shew  to  whom  the 
premises  were  sold^  and  a  special  demurrer  might  have 
been  had  on  that  ground;  but  it  is  unnecessary  to  consider 
that  point  now.  The  sheri£f^  therefore^  having  sold  and  as- 
signed the  term^  (for  that  seems  to  me  to  be  the  meaning  of 
the  plea),  the  plaintiff  says,  that,  after  he  had  so  done,  he  re- 
mained on  the  premises  an  unreasonable  time.  The  sheriff 
then  says,  in  answer,  that  the  house  was  not  the  house  of 
the  plaintiff.  That,  however,  is  not  at  all  made  out ;  for 
it  is  admitted  on  the  pleadings,  that  the  house  was  the 
plaintiff's  until  the  sheriff  commenced  the  execution  of  the 
writ.  If  there  had  been  no  goods  in  the  house,  the  sheriff 
had  only  to  sell  the  debtor's  interest  in  the  lease,  and  had 
no  right  to  continue  in  the  house  beyond  a  reasonable 
time.  The  dictum  of  Buller,  J.,  in  Taylor  v.  Cole,  was 
mmecessary  to  the  decision  of  that  case;  and  it  is  not 
stated  with  much  confidence.  It  is  said  it  has  never  been 
overruled;  but  has  it  ever  been  acted  on?  It  seems 
strange  that,  under  a  fieri  facias,  a  sheriff  should  be  able 
to  execute  an  habere  facias  possessionem.  I  think  the  word 
''sold"  inust  be  understood  to  mean  ''bargained  and 
sold;"  that  is,  such  an  act  as  gives  the  purchaser  a  right 
to  come  into  possession,  and  to  enforce  his  right  by  eject- 
ment. 

Platt,  B. — I  concur  in  thinking  that  the  plaintiff  was 
entitled  to  the  verdict  on  this  issue,  and  that  the  rule 
should  be  absolute. 

Bule  absolute. 
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1846. 

Jwte  6.  EccLEB  and  Another  v.  Habpeb. 

Where,  on  the  1  HIS  was  an  action  on  a  policy  of  assurance^  on  the  first 
cause,  the  trial  of  which  the  plaintiffs  obtained  a  verdict^  which  was 

S^^irt,*«Qd  subsequently  set  aside  by  the  Court,  and  a  new  trial 
■  "^  ^^^'  granted,  "  the  costs  to  abide  the  event/'  On  the  second 
abioiatefort  trial  the  defendant  obtained  a  verdict.  The  Master,  on 
ootts  to  abide  ^^^  taxation,  allowed  the  defendant  the  costs  of  the  rule 
^d^iin'r*^  for  the  new  trial.  Crompion  having  obtained  a  rule  to 
sacceeds  on  the  shew  cause  why  the  Master  should  not  review  his  tax- 

lecond  trial, 

neither  party  is    ation, 

entitled  to  the 

coats  of  the 

role  for  a  new  ,--     ,.  ,  •.  mi  i         ^  .  i 

trial.  Marttn  now  shewed  cause. — ^The  party  who  ultimately 

succeeds  on  the  new  trial  is  entitled  to  the  costs  of  the 
rule  for  a  new  trial.  They  follow  the  event,  and  go  with 
the  general  costs  of  the  cause.  [AUerscn^  B.— How  does 
it  differ  from  the  case  where  the  new  trial  is  granted  on 
the  ground  of  misdirection  ?  There  neither  party  gets  the 
costs  of  the  rule.]  The  party  who  eventually  succeeds, 
and  is  therefore  shewn  to  have  been  in  the  right,  ought  to 
be  indemnified  against  either  an  unfounded  claim  or  a 
wrong  verdict.  In  Pvgh  v.  Kerr  (a),  the  Court  laid  down 
the  rule  thus : — "  There  is  no  doubt  that  the  costs  of  all 
interlocutory  proceedings  in  a  cause,  not  otherwise  pro- 
vided for  by  the  Court,  are,  according  to  the  practice  of 
the  Court,  costs  in  the  cause.''  The  present  case  comes 
within  that  general  rule;  this  rule  was  an  iuterlocutoiy 
proceeding,  in  which  the  defendant  was  successful,  and 
the  costs  of  which  were  not  specially  provided  for.  The 
successful  party  is  entitled  to  the  costs  of  the  cause^  not 
by  the  mere  discretion  of  the  Court,  but  by  the  statute  of 


(a)  6M.&W.  20. 
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OloQcester.  [Alderson,  B. — A  proceeding  in  the  cause  is  1846. 
something  which  makes  the  cause  proceed;  now  a  first 
trial,  which  fails,  does  not  make  the  cause  proceed;  it 
does  not  appear  on  the  record  at  all :  therefore  all  the  in- 
termediate proceedings  between  the  first  and  second  trials 
are,  as  it  were,  wiped  out  of  the  cause.  Pollock,  C.  B. — 
The  "  interlocutory  proceedings  "  mentioned  by  the  Court 
in  Pvffh  Y.  Kerr  mean  proceedings  in  the  cause.  Now  a 
motion  for  a  new  trial  is  not  a  proceeding  in  the  cause ;  it 
throws  it  a  stage  back.]  Austen  v.  GUib8{a)  shews,  that 
where  the  costs  are  directed  to  abide  the  event,  that  means, 
as  to  the  costs  of  the  trial,— the  event  of  the  same  party's 
obtaining  the  verdict  a  second  time.  But  the  costs  of  the 
role  for  a  new  trial  stand  on  a  different  footing ;  and  the 
question  is,  whether  they  ought  not  to  follow  the  costs  of 
the  cause,  in  which  the  defendant  ultimately  succeeds. 
[Jlderson,  B.— If  the  rule  is  made  absolute  for  a  new  trial 
simplidter,  as  for  misdirection,  neither  party  has  the  costs 
of  the  rule.  Here  there  is  only  the  additional  term  an- 
nexed, that  theplakUiffk  shall  have  their  costs  of  the  first 
trial,  only  in  case  they  succeed  again.  How  can  the  ad- 
dition of  that  term  have  the  effect  of  giving  the  d^endant 
any  coats  which  it  is  admitted  he  could  not  have  without 

it?] 

Crompton,  in  support  of  the  rule,  was  not  called  on. 

Pollock,  C.  B. — My  Brother  Alderson  has  just  put  the 
matter  in  a  light  which  is  irresistible.  When  you  look  at 
it  on  principle,  it  is  clear  the  plaintiffs  ought  not  to  be 
called  upon  to  pay  the  costs  of  coming  to  defend  a  verdict 
which  they  have  obtained.  It  is  admitted  there  is  no  di- 
rect authority  upon  the  point ;   and  that,  where  the  rule  is 

(c)  8  T.  R.  619. 
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1845.        made  absolnte  simpliciter,  there  are  no  costs  on  either 
side.     It  is  impossible  to  distinguish  the  two  cases. 

Aldebson,  B.,  Rolfe^  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 


Junes.  Lawrence  v.  Clark. 

In  an  action  on  ASSUMPSIT  bv  the  indorsee  against  the  acceptor  of  a 

a  bill  of  ex- 
change, to         bill  of  exchange.     Plea,  that  the  acceptance  was  obtained 

fen^t  pieided  ^7  ^^^  through  the  fraud,  covin^  and  misrepresentation  of 
a  plea  of  fraud    |.|jg  draper,  and  others  in  coUasion  with  him,  and  that  the 

and  coYin —  '  ' 

Held,  that  a  bill  was  indorsed  by  him  to  the  plaintiff  without  value  or 
defendant  to  Consideration.  Replication,  de  injurift. 
Emfr^iJ'the  -A.t  the  trial,  before  PoUock,  C.  B.,  at  the  Middlesex 
^^om^of  tbt  ^^^^S^  ^®'  Hilary  Term  (on  the  19th  of  February), 
pUintifr's  at.  the  defendant  called  a  witness  to  prove  the  allegation  of 
donS^.past  fr&^d  contained  in  his  plea,  and  being  desirous  of  put- 
tti^'Iv'i'^^^e-  *^°S  ^^^  ^^^^  ^^^^  ^^^  hands,  for  the  purpose  of  identifying 
fore  the  caose     it  as  the  bill  to  which  his  evidence  referred,  called  upon 

was  tried  at  the 

Middlesex  Sit-    the  plaintiff  to  produce  it  for  that  purpose,  and  insisted 

^^beuig  '  ^^^  ^^  ^^  bound  to  do  so  without  any  notice  to  produce. 

readentini^n-  ijthe  plaintiff's  counsel  refused  to  produce  it,  and  relied  on 

late.  Read  v.  Gamble  (a),  as  an  authority  that  he  was  not  bound 

that  the'piun-    ^  ^^  BO  without  a  notice  to  produce :   and  the  learned 

£)nnd*to*pro-    J^^g^  ^o  ruled.    The  defendant  then  proved  the  service,  at 

the^lriif  mu^°  the  oflSce  of  the  plaintiff's  attorney  in  London,  (by  putting 

out  notice.         it  into  the  letter-box  there),  at  half-past  eight  o'clock  the 

evening  before,  of  a  notice  to  produce  the  bill  on  the  trial. 

This  notice  was  dated  the  12th  of  February,  and  was 

intitled  (by  mistake)  "  In  the  Common  Pleas.''    The  Lord 

Chief  Baron  held,  that  this  notice  was  too  late ;  and  the 

plaintiff  had  a  verdict  for  the  amount  of  the  bill. 

(a)  10  Ad.  &  £  597,  n. 
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In  Easter  Term,  Petersdorff  obtained  a  rule  nisi  for  a        1845. 
new  trial,  on  the  grounds,  Ist,  that  the  plaintiff  ought  to 
have  produced  the  bill  when  called  upon,  without  notice ; 
2ndly,  if  not,  that  the  notice  was  sufficient. 

Jervi»  and  Wordsworth  now  shewed  cause. — As  to  the 
first  point.  Read  y.  Gamble  is  an  express  authority  that  a 
DOtice  to  produce  was  necessary  in  this  case.     Then  as  to 
the  notice  itself.     In  the  first  place,  it  was  invalidated  by 
the  wrong  title.     It  may  be  said  that  the  error  could  not 
mislead;  but  in  Harvey  v.  Morgan  (a)  an  objection  equally 
strict  prevailed.    There  the  action  was  by  A.  and  B.,  as 
the  assignees  of  C.  and  E.,  and  a  notice  to  produce,  intitled 
''A.  and  B.,  assignees  of  C,  D.,  and  E.'^  was  held  insuffi- 
cient, although  the  plaintiffs  were  in  fact  also  assignees  of 
C.  and  D.    \_Platt,  B.— There  it  was  intitled  in  a  different 
cause.  Pollock,  C.  B. — Suppose  it  had  not  been  intitled  in 
any  court,  or  had  been  in  the  form  of  a  letter  ?]    In  that 
case  there  would  be  no  misdescription.     [Alderson,  B. — 
One  does  not  know  where  we  are  to  stop.    Would  the 
notice  be  bad  if  one  of  the  names  were  spelled  wrong? 
The  question  is,  whether  the  party  has  had  such  a  notice 
as  to  justify  the  Court  in  admitting  the  secondary  evi- 
dence.   At  the  time  of  the  decision  in  Harvey  v.  Morgan, 
the  courts  were  much  more  strict  than  now  as  to  matters 
of  this  nature.] 

Secondly,  the  notice  was  not  served  in  such  reasonable 
time  before  the  trial  as  is  necessary  to  let  in  the  secondary 
evidence.  The  attorney  was  not  bound  to  have  the  bill  in 
his  possession ;  it  was  not  in  issue  in  the  cause.  For  the 
purpose  of  obtaining  it,  he  would  have  to  communicate 
with  his  client.  In  Byrne  v.  Harvey  (A),  a  notice  to  pro- 
duce a  letter,  in  a  town  cause,  served  at  the  residence  of 
the  attorney,  where  also  his  office  was,  at  half-past  seven 

(a)2Star.  N.  P.C.  17.  (b)   2  M.  &  Rob.  89. 
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o'clock  on  the  evening  before  the  trialj  was  held  too  late, 
on  the  ground  that  it  did  not  give  him  sufficient  time  to 
communicate  with  his  client  and  procure  the  document. 
This  is  a  question  which  must  in  a  great  measure  be  left 
to  the  discretion  of  the  presiding  judge.  [PoUock,  C.  B. — 
In  Atkins  v.  Meredith  (a),  a  notice  to  produce  a  trades-' 
man's  books,  served  on  the  plaintiffs  attorney  at  seven 
o'clock  of  the  evening  before  the  trial,  was  held  too  late.] 
Holt  V.  Miers  {b)  is  another  authority  to  the  same  effect. 
[Alderson,  B.,  referred  to  George  v.  Thompson  (c).] 

Peiersdofff,  contra. — This  is  a  document  which,  al- 
though it  was  not  directly  put  in  issue  in  the  cause,  might 
reasonably  be  presumed  to  be  in  the  possession  of  the 
attorney,  for  the  purpose  of  conducting  the  cause.  In  the 
cases  cited,  the  documents  were  tradesmen's  books  and 
letters, — such,  therefore,  as  would  be  presumed  to  be  in 
the  possession  of  the  client.  [Alderson,  B. — In  George  v. 
TTum^peon,  the  notice  was  to  produce  the  agreement  on 
which  the  action  was  brought.]  In  Gibbons  v.  Powell  (d), 
a  notice  to  produce  the  copy  writ  of  summons  served  in 
the  cause,  given  at  the  office  of  the  defendant's  attorney, 
at  eight  o'clock  on  the  evening  before  the  trial,  to  a  clerk 
who  had  attended  several  summonses  in  the  cause,  was 
held  in  time.  [^Alderson,  B. — That  was  in  the  nature  of 
personal  service  on  the  attorney  himself.  If  you  serve 
notice  so  very  late,  you  must  at  all  events  take  care  to 
make  it  perfect.  The  question  is,  whether,  under  all  the 
circumstances,  it  was  reasonable  to  expect  the  party  to  be 
able  to  produce  the  bill  the  next  morning.] 

But,  secondly,  the  plaintiff  was  bound  to  produce  the 
bill  without  notice.  The  proof  which  it  was  proposed  to 
give  on  behalf  of  the  defendant  was  not  of  a  secondary 


(a)  4  Dowl.  p.  C,  658.  (c)  4  Dowl.  P.  C,  656. 

{b)  9  C.  &  P.  19] .  {d)  9  C.  &  P.  634. 
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nfttiure ;  he  did  not  seek  to  give  eyidence  of  the  contents  ^  1845. 
of  the  biU^  but  only  to  prove  certain  collateral  facta, 
which  could  not  be  made  available,  unless  the  witness 
eould  refer  them  to  the  bill  on  which  the  action  was 
brought.  [Pollock^  C.  B. — ^The  difficulty  is,  how  do  you 
prove  the  identity  but  by  the  contents?  Rolfe,  B. — Ton 
want  to  shew,  that  when  a  certain  writing  took  place  on  a 
certain  piece  of  paper,  certain  concomitant  circumstances 
attended  it ;  but  then  you  must  shew  it  to  be  the  same  writ- 
ing as  that  which  is  stated  on  the  record.  'Alderson,  B. — It 
is  not  as  if  the  paper  were  lying  before  you  at  the  time. 
Besides,  the  point  is  directly  decided  by  Read  v.  Gan^le.] 

AxDBBsoN,  B. — I  am  of  opinion  that  the  Lord  Chief 
Baron  was  quite  right  in  excluding  the  evidence,  on  the 
ground  that  the  notice  to  produce  was  too  late.  All  these 
cases  depend  on  their  particular  circumstances,  and  the 
question  in  each  is,  whether  the  notice  was  given  in  reason- 
able time  to  enable  the  plaintiff  to  be  prepared  to  produce 
the  document  at  the  time  of  the  trial  Here  the  notice 
was  given  at  half-past  eight  o'clock  the  evening  before, 
by  being  left  at  the  office  of  the  attorney.  If  the  service 
had  been  half  an  hour  later,  it  would  have  been  a  bad 
notice  altogether  for  that  night:  but,  as  it  is,  it  seems 
to  me  not  to  be  a  sufficient  notice  reasonably  to  enable 
the  plaintiff  to  produce  the  bill  at  ten  o'clock  the  next 
morning,  when  the  cause  was  to  be  tried.  Several  cases 
have  been  cited,  each  of  which  depends  upon  its  own  cir- 
cumstances. In  the  present  case,  I  do  not  say,  if  the 
paper  were  lying  before  the  attorney  at  the  time,  that  the 
notice  would  not  be  sufficient;  but  it  is  not  shewn  whether 
it  was  in  his  or  his  client's  possession.  As  to  the  other 
point,  I  am  clearly  of  opinion  that  the  evidence  was  not 
admissible  without  a  notice  to  produce.  It  certainly  is 
in  the  nature  of  secondary  evidence,  for  the  purpose  of 
shewing  the  identity  of  the  bill. 
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1845. 


BoLFK^  B. — ^I  am  of  the  sume  opinion.  I  should  be 
glad  if  there  were  a  rale  established^  that  after  a  parti- 
cular hour  the  notice  should  be  considered  too  late;  but 
as  that  is  not  so^  each  case  must  depend  on  the  parti- 
cular circumstances  of  it ;  and  there  is  one  circumstance 
here  which  is  strong  to  shew  that  we  should  not  extend 
the  rule  to  let  in  this  notice ;  namely^  that  it  was  dated 
the  12th  of  February^  and  not  served  until  the  I8th;  the 
defendant^  therefore^  had  all  that  time  in  which  he  might 
have  served  it.  As  to  the  rest  of  the  case,  I  quite  agree 
with  my  Brother  Alderson. 

Platt,  B.,  concurred. 

Pollock,  C.  B. — I  agree  with  my  Brother  AUersan, 

that  each  of  these  cases  must  depend  on  its  individual 

circumstances,  and  what  is  sufficient  in  one  case  may  not 

be  so  in  another;  and  much,  therefore,  must  be  left  to  the 

discretion   of  the  presiding  judge,  subject  of  course  to 

correction  by  the  Court. 

Rule  discharged. 


June  9. 


A  bankrupt  ia 
a  competent 
witness,  in  an 
action  by  hia 
assig^nees 


Udal  and  Others,  Assignees  of  Innes,  a  Bankrupt,  v. 
Walton  and  Others. 

X  HIS  was  an  interpleader  issue,  directed  to  try  the  ques- 
tion whether  certain  goods  belonged  to  the  plaintiffs  as 
assignees,  as  against  and  free  from  the  defendants'  execu- 

against  parties  tion.  The  declaration  averred  that  they  were  the  goods  of 
claiming  under       ,,..«.  i  •  ^ 

an  execution,  to  the  plaintiffs  as  assignees,  which  averment  was  traversed 
SiamTof^a  prior  ^J  *^®  P^®*  •  ^^^  thereupon  issue  was  joined.  At  the  trial, 
act  of  bank-       hetove  Pollock,  C.  B.,  at  the  last  Gloucester  Assizes,  the 

ruptcy.  ' 

Semble,  also, 
be  is  competent, 

since  the  6  &  7  Vict.  c.  85,  to  prove  the  petitioning  creditor's  debt,  or  act  of  bankruptcy,  or  any 
fact  which  tends  to  support  the  commission. 

A  notice  by  a  bankrupt  to  an  execution  creditor,  that  "  he  had  committed  several  acts  of  bank- 
ruptcy," is  a  sufficient  notice  of  a  prior  act  of  bankruptcy,  within  the  2  &  3  Vict.  c.  29 :  the 
notice  need  not  state  the  nature  or  particulars  of  any  act  of  bankruptcy. 
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plaintiffi  tendered  the  bankrupt^  Innes,  as  a  witness  to  prove  1846. 
the  petitioning  creditor's  debt  on  which  the  fiat  issued.  It 
was  objected  for  the  defendants^  that  he  was  incompetcDt 
as  a  witness,  on  the  ground  of  public  policy,  which  did  not 
permit  a  bankrupt  to  be  a  witness  to  prove  the  validity  of 
the  commission,  and  that  the  case  was,  therefore,  not  affected 
by  Lord  Denman's  Act,  6  &  7  Vict.  c.  85.  The  Lord  Chief 
Baron  admitted  his  evidence.  It  appeared  that  the  de* 
fendants'  execution  had  gone  in  just  before  the  issuing  of 
the  fiat,  and  the  question  arose  whether,  at  the  time  of  the 
execution,  they  had  notice  of  a  prior  act  of  bankruptcy 
committed  by  the  bankrupt  lunes,  within  the  meaning  of 
the  statute  2  &  8  Vict.  c.  29.  A  copy  of  a  letter  was  proved 
by  the  bankrupt,  which  had  been  written  by  him  to  the 
defendants  before  the  levying  of  the  execution,  and  in 
which  he  informed  them  that  "  he  had  committed  several 
acts  of  bankruptcy.''  The  act  of  bankruptcy  and  the 
petitioning  creditor's  debt  were  subsequently  proved  by 
other  evidence.  The  defendants'  counsel  contended  that 
the  bankrupt's  letter  was  not  a  notice  sufBciently  specific 
to  satisfy  the  statute,  and  that  some  particular  act  of  bank- 
ruptcy ought  to  have  been  specified.  The  Lord  Chief 
Baron  thought  the  notice  sufficient,  and  under  his  direc- 
tion the  plaintiffs  had  a  verdict,  leave  being  reserved  to 
the  defendants  to  move  to  enter  a  nonsuit. 

Tayimrd,  Seijt.,  in  Easter  Term,  obtained  a  rule  nisi 
pursuant  to  the  leave  reserved,  or  for  a  new  trial,  on  the 
ground  of  the  inadmissibility  of  the  bankrupt's  evidence. 

Keating  and  Dowdeswell  now  shewed  cause. — First,  the 
bankrupt  was,  by  force  of  the  statute  6  &  7  Vict.  c.  85,  if 
not  independently  of  it,  a  competent  witness  for  the  pur^ 
pose  for  which  he  was  called,  to  prove  the  collateral  &ct  of 
the  existence  and  sufficiency  of  the  petitioning  creditor's 
debt.    It  is  not  necessary  in  this  case  to  contend  that  he 

VOL.  XIV.  s  M.  w. 
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1845.  18  a  competent  witness  for  the  purpose  of  directly  support- 
ing the  commission,  although,  upon  the  authorities  and 
upon  principle,  that  proposition  might  be  established ;  but 
inasmuch  as  his  incompetency  to  prove  a  collateral  faid 
certainly  arises,  not  from  any  grounds  of  public  policy, 
but,  if  at  all,  from  his  interest  in  the  event,  that  supposed 
ground  of  incompetency  has  clearly  been  removed  by  the 
statute.  But  there  is,  in  truth,  no  good  reason  for  any 
such  distinction.  The  only  authority  to  sustain  the  pro- 
position, that  the  inadmissibility  of  a  bankrupt  to  sup- 
port his  commission  was  founded  upon  grounds  of  public 
policy,  is  a  note  in  Mr.  Starkie's  Treatise  on  Evidence, 
Vol.  2,  p.  191,  (3rd  edit.),  where  the  author  refers  to 
Christian's  Bankrupt  Law,  p.  444.  [Ao{/i?,  B.— What 
is  the  supposed  public  policy?]  As  it  would  seem,  it 
is  because  bankruptcy  was  at  one  time  considered  a 
crime;  but,  even  if  that  be  so,  the  case  is  met  by  the 
express  words  of  the  statute.  And  in  all  the  authori- 
ties, except  in  tldd  v.  CwritB  (a),  the  incompetency  is  put 
upon  the  ground  of  interest :  Jowrdamt  v.  Lrfevre  (3), 
Chapman  v.  Gardner  (c),  Morgan  v.  Pryor  {d).  [Alderson, 
B. — A  man  is  competent  to  prove  his  own  crime,  though 
not  con^UableJ]  The  words  of  the  6  &  7  Vict.  c.  85,  s.  1, 
are  so  comprehensive  as  to  include  every  case  of  incompe- 
tency, whether  from  crime  or  interest,  except  those  ex- 
pressly excluded  by  the  proviso.  And  it  is  observable  that 
an  exception  is  introduced  to  exclude  the  case  of  husband 
and  wife,  although  undoubtedly  they  were  inadmissible 
as  witnesses  against  each  other  on  the  ground  of  public 
policy.  It  is  impossible  to  give  full  effect  to  the  words  of 
the  statute,  without  including,  for  all  purposes,  the  case  of 
a  bankrupt.  Here,  however,  his  evidence  in  truth  applied, 
not  to  support  the  commission,  but  merely  to  prove  a 
collateral  fact,  viz.  the  notice  of  the  act  of  bankruptcy  ; 

(a)  2  Stra.  829.  (e)  2  H.  BI.  279. 

(b)  1  Esp.  66.  (d)  2B.&  C.  14;  3  D.  &  R.215. 
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for  the  act  of  bankruptqr  and  the  petitioning  creditor's  1846< 
debt  were  proved  by  other  evidence.  For  that  purpose  he 
clearly  was  competent.  [Pollock,  C.  B. — The  commission 
would  be  wholly  untouched  by  that  evidence  j  and  then  it 
resolves  itself  entirely  into  a  case  of  interest — that  he  might 
by  his  evidence  increase  the  estate.] 

Secondly^  the  letter  was  a  sufficient  notice  of  the  act  of 
bankruptcy.  [Pollock,  C.  B. — If  that  be  not  sufficient, 
it  is  difficult  to  see  where  we  are  to  stop.  If  a  general 
notice  be  not  sufficient,  what  is?  Must  it  state  all  the 
circumstances,  as  where  the  bankrupt  was  denied,  and  to 
whom  ?]  If  so,  a  pleader  must  be  employed  to  draw  it. 
Sappose  the  intent  is  to  be  inferred  from  a  number  of 
facts;  are  they  all  to  be  stated  ?  And  is  its  sufficiency  to 
depend  on  the  recipient's  drawing  a  proper  inference  from 
the  facts  communicated  to  him  ?  This  question  is  by  no 
means  new,  although,  on  account  of  the  greater  import- 
ance of  the  point  under  the  stat.  2  &  8  Yict.  c.  29,  it  has  re- 
cently been  mooted  afresh.  The  words  of  that  statute,  which 
are  general — "  notice  of  any  prior  act  of  bankruptcy,'' — 
are  the  same  as  those  of  the  6  Geo.  4,  c.  16,  s.  83,  under 
which  a  general  notice  has  been  held  valid,  the  principle 
being,  that  it  is  sufficient  if  the  party  receiving  it  is  there- 
by put  upon  his  guard :  HawHne  v.  Whiiten  (a),  Spratt  v. 
Eohhouie  (6).  The  same  principle  was  applied  to  the  statute 
of  Victoria,  in  Ramgeg  v.  Eaton{c).  In  RothweU  v.  limr 
hreU{d\,  the  notice  was  in  general  terms,  and  no  question 
was  raised  as  to  its  sufficiency.  InAriknr^.  HTiUworth  {e), 
the  creditor  having  pressed  his  debtor  to  deposit  certain 
bills  of  exchange  as  security  for  his  debt,  the  debtor  de- 
posited them,  saying,  "  it  will  be  of  no  use  to  you ;  I  have 
committed  several  acts  of  bankruptcy:"  and  this  was  held 
sufficient  notice  of  an  act  of  bankruptcy  within  the  sta- 

(a)  10  B.  &  C.  217.  (c)  10  M.  &  W.  22. 

(6)  4  Bing.  173 ;    12  Moore,  (d)  1  Dowl.  P.  C,  N.  S.,  778. 

395.  (e)  6  Jurist,  323. 
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1846.  tute.  That  decision  is  precisely  in  point.  Hocking  v. 
Acraman  (a)  may  be  referred  to  on  the  other  side,  where 
notice  that  a  docket  taas  struck  was  held  not  to  be  suffi- 
cient; but  that  is  quite  distinguishable;  the  striking  of 
a  docket  is  an  act  done  by  a  third  party^  and  is  perfectly 
consistent  with  the  fact  that  no  act  of  bankruptcy  had 
been  committed  at  all. 

Taljburdi  Serjt.,  and  Liah^  contril. — ^The  first  question 
isj  whether  the  bankrupt  was  a  competent  witness.  [^Al^ 
derson,  B. — ^T  do  not  see  why  he  was  not  competent  to 
prove  even  the  act  of  bankruptcy.  Pollock,  C.  B. — ^The 
validity  of  the  commission  was  not  in  issue^  and  therefore 
the  question  as  to  public  policy  does  not  arise.] 

Secondly,  the  notice  of  the  act  of  bankruptcy  was 
not  sufficiently  specific  to  satisfy  the  statute.  This  ques- 
tion was  considered  in  a  very  recent  case^  of  Comaay  y. 
Nail  [b),  in  the  Court  of  Common  Pleas.  There  it  was 
brought  to  the  knowledge  of  the  creditor,  that  the  debtor 
against  whom  the  fiat  afterwards  issued  had  filed  a  declara- 
tion of  insolvency ;  and  it  was  held,  that  notice  of  that  fact 
did  not  amount  to  a  notice  sufficient  to  satisfy  the  statute. 
[PoUockj  C.  B. — ^That  case  was  decided  on  the  ground  that 
the  particulars  communicated  only  amounted  to  an  act  of 
bankruptcy  in  fieri.  It  was  merely  a  statement  of  facts,  out 
of  which  an  act  of  bankruptcy  might  perhaps  grow.]  The 
words  of  the  statute,  ''  any  prior  act  of  bankruptcy,''  ap- 
pear to  point  to  the  communication  of  some  definite  speci- 
fied act.  If  a  general  notice,  such  as  this,  be  held  suffi- 
cient, some  creditor  interested  to  defeat  an  execution  will 
always  serve  such  a  notice,  taking  his  chance  of  being  able 
afterwards  to  prove  some  definite  act  of  bankruptcy,  and 
thus  the  security  which  the  statute  intended  to  give  to 
execution  creditors  will  be  greatly  impaired. 

(a)  12  M.  8t  W.  170.  T  (*)  14  Law  J.  (N.S.),  C.  P.,  1«5. 
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Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  1846. 
to  be  discharged.  As  to  the  first  point,  I  have  no  doubt 
that  the  evidence  of  the  bankrupt  was  properly  received. 
His  testimony  was  tendered,  not  to  support  the  commis- 
sion, but  to  prove  the  petitioning  creditor's  debt.  The 
question^  therefore,  as  to  his  competency  to  support  the 
commission  does  not  arise;  he  clearly  is  competent  to 
prove  collateral  facts;  and,  in  truth,  this  point  was  given 
up  on  the  argument.  Then,  with  respect  to  the  other 
point,  I  think  the  notice  of  the  act  of  bankruptcy  was  suf- 
ficient. In  the  case  of  Conway  v.  Nail,  which  has  been 
referred  to,  there  was  merely  a  statement  of  circumstances, 
which  in  themselves  did  not  amount  to  an  act  of  bank- 
ruptcy ;  it  was  not  a  mere  geneial  notice  that  the  party  had 
actually  committed  an  act  of  bankruptcy.  The  case  of  Hock- 
ing  V.  Aeraman  is  not  at  all  opposed  to  this  view  of  the  case. 
Notice  of  a  docket  having  been  struck  merely  informs  the 
party  that  another  person  has  taken  a  certain  step  which 
is  adverse  to  the  debtor;  the  commercial  world  gather 
nothing  from  that  fact,  except  that  some  person  has  made 
a  certain  affidavit.  But  here  there  is  direct  notice  that 
acts  of  bankruptcy  have  been  committed,  and  such  a 
notice  is,  on  general  principles,  sufficient  to  satisfy  the  act 
of  Parliament.  There  would  be  great  inconvenience  in 
patting  any  other  construction  upon  it,  for  there  are 
twenty  different  kinds  of  acts  of  bankruptcy,  and  it  would 
be  almost  impossible  to  state  with  accuracy  what  ought  to 
be  the  form  of  notice  adapted  to  each  act  of  bankruptcy. 
Some  light  is  thrown  upon  this  point  by  the  former  sta- 
tute, of  the  43  Geo.  8,  c.  135,  s.  3,  which  makes  the  issuing 
of  a  commission  and  the  striking  of  a  docket  notice  of  an 
act  of  bankruptcy.  Now,  when  a  docket  is  struck,  the  act 
of  bankruptcy  is  not  stated ;  it  is  merely  stated  that  the 
party  is  a  bankrupt;  and  the  commission  itself  gives  no 
more  information  on  that  subject:  nor  is  the  specific  act  of 
bankruptcy  made   known   until  the  examination  takes 
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1845.         place.     I  think,  therefore,  on  principle,  that  there  has 
^'^^^      been  in  this  case  suflScient  notice  of  an  act  of  bankruptcy. 


Waltok. 


Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


June  9.  Bishop  v.  Goodwin  and  Others. 

The  lessees  un.  L  HIS  was  an  action  of  debt  for  the  recovery  of  rent  due 

coal  mines  Under  a  mining  lease,  which  came  on  for  trial  before  Pol- 

^^^yX^t  ^^^^  C-  ^-^  *^  ^^^  Spring  Assizes  for  Staffordshire,  1844, 

Uiey  would  de-  when  it  was  referred,  by  order  of  Nisi  Prius,  to  the  deci- 

liTcr  to  the  .  i  .  * 

lessor  two  equal  sion  of  an  arbitrator,  who  was  empowered  to  raise  any 

ofaiicoaiwMch  questions  of  law  on  the  face  of  his  award.    The  indenture 

f^X^  of  lease  was  dated  the  24th  of  June,  1835 ;  and  thereby 

demised  during  the  defendants  became  lessees  of  the  plaintiff  of  certain 

the  temiy  or  , 

would  pay  hun    coal  mines  in  the  county  of  Stafford,  for  a  term  of  twenty- 

▼dMUiOTeof      ^^®  years.    The  lease  contained  the  following  covenant : — 
in  money;  and   That  the  said  defendants  should  and  would  deliver  quar- 

that,  m  case,  ^ 

terly,  to  the  plaintiff,  two  equal  thirteenth  parts  of  all  coal 
which  should  be  raised  or  got  out  of  the  said  mines  de- 
mised during  the  said  term,  or  should  pay  to  him  quar- 


at  the  end  of 
the  first  quarter 
of  any  year, 
such  quarterly 
deUveries 
should  not  have 
equalled  in  Talue, 

or  such  quarterly  payments  should  not  have  equalled  in  amount,  the  sum  of  38/.10#.,  the  1 
should  also  pay,  at  the  end  of  every  such  first  quarter,  such  additional  rent  or  sum  as  should 
make  up  the  sum  of  38/.  lOs . ;  and  in  case,  at  the  end  of  the  second  quarter,  such  deliveries  or 
payments  for  that  and  the  preceding  quarter  should  not  have  equalled  in  value  or  amount  the 
sum  of  ;^75,  then  the  lessees  should  also  pay,  at  the  end  of  the  second  quarter,  sudi  further  Bam 
as  would  make  up  £7b ;  and  in  case,  at  the  end  of  the  third  quarter,  such  deliveries  or  pay- 
ments for  that  aiid  the  two  preceding  quarters  should  not  have  equalled  in  value  or  amount 
the  sum  of  111/.  10«.,  then  the  lessees  should  pay,  at  the  end  of  the  third  quarter,  such  further 
sum  as  would  make  up  111/.  ]0«. ;  and  in  case,  on  the  24th  June,  in  any  year,  the  deliveries 
or  payments  for  that  and  the  three  preceding  quarters  should  not  have  equalled  in  value  or 
amount  the  sum  of  £lbO,  the  lessees  should  pay,  on  the  24th  June,  such  an  additional  sum  as 
would  make  up  ;^1S0 ;  it  being  the  intent  and  meaning  of  the  parties,  that  the  royalties  thereby 
reserved  should  always  amount  to  £lbO  per  annum  at  the  least  t^Held,  that,  in  calculating  the 
amount  of  royalty  due  to  the  lessor  at  the  end  of  each  year,  the  lessees  were  not  entitled  to  set 
off  the  excess  of  royalty  accruing  in  any  quarter,  against  a  deficiency  in  the  previous  qunter  ; 
but  that  the  lessees  were  entitled,  at  the  end  of  each  quarter,  to  the  full  sum  of  38/.  lOs . 
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terly  the  valne  thereof  in  money.    It  also  contained  a  pro-        1845. 
▼ision,  that  in  case^  at  the  end  of  the  first  quarter  of  any 
one  year  of  the  said  term,  such  quarterly  deliveries  should 
not  have  equalled  in  value,  or  such  quarterly  payments 
in  money  should  not  have  equalled  in  amount,  the  sum  of 
88/.  10«.,  then  the  lessees  should  also  pay,  at  the  end  of 
every  such  first  quarter,  such  additional  rent  or  sum  of 
money  as  would  make  up  the  sum  of  88/.  l(te.;  and  in  case, 
st  the  end  of  the  second  quarter,  such  deliveries  or  pay- 
ments for  that  and  the  preceding  quarter  should  not  have 
equalled  in  amount  or  value  the  sum  of  £7b,  then  the 
lessees  should  also  pay,  at  the  end  of  every  such  second 
quarter,  such  further  sum  as  would  make  up  the  said  sum 
of  £76 ;  and  in  case,  at  the  end  of  the  third  quarter,  such 
deliveries  or  payments  for  that  and  the  two  preceding 
quarters  should  not  have  equalled  in  amount  or  value  the 
sum  of  111/.  lOf.,  then  the  lessees  should  pay,  at  the  end 
of  such  third  quarter,  such  further  sum  as  would  make  up 
the  sum  of  111/.  10^.;  and  in  case,  on  the  24th  day  of 
June,  in  any  year,  the  deliveries  and  payments  for  that  and 
the  three  preceding  quarters  should  not  have  equalled  in 
amount  or  value  the  sum  of  £150,  then  the  lessees  should 
pay,  on  the  said  24th  day  of  June,  such  additional  rent 
or  sum  as  would  make  up  the  sum  of  £150;  it  being  the 
intent  and  meaning  of  the  parties  to  the  said  lease,  that 
the  royalties  thereby  reserved  should  always  amount  to 
the  sum  of  £150  per  annum  at  the  least. 

The  arbitrator  found,  by  his  award,  that  there  waa 
raised  from  the  mines  demised,  between  the  12th  of  Janu- 
ary, 1887,  and  the  26th  of  March,  1844,  a  quantity  of 
coal,  of  which  the  value  of  two  equal  thirteenth  parts,  after 
certain  deductions,  amounted  to  the  sum  of  1061/.  6s., 
which  sum  had  become  due  from  the  defendants  to  the 
plaintiff;  and  that,  during  the  same  period,  there  became 
due  from  the  defendants  to  the  plaintiff  the  further  sum  of 
179/.  18f.  44.,  being  the  aggregate  of  the  sums  necessary 
to  make  up  the  said  minimum  rent  of  £160  due  under 
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1845.  the  lease.  Bnt  the  arbitrator  did  not,  in  calculating  the 
said  sum  of  179/.  18«.  4d.,  set  off  the  excess  in  value  of 
the  royalty  accruing  in  any  one  quarter  of  a  year,  against 
the  deficiency  in  any  preyious  quarter. 

The  award  then  stated,  that,  if  the  Court  should  be  of 
opinion  that  the  minimum  rent  of  £150  was  an  annual 
minimum,  and  that,  in  calculating  the  amount  due  to  the 
plaintiff  at  the  end  of  each  year,  the  excess  of  royalty 
accruing  in  one  quarter  was  to  be  set  against  the  deficiency 
in  a  previous  quarter,  so  that,  at  the  end  of  each  year,  the 
plaintiff  would  be  entitled  to  no  more  than  £150,  unless 
the  value  of  two  thirteenths,  minus  the  deductions  during 
that  year,  amounted  to  a  greater  sum,  (in  which  case  it 
was  admitted  that  he  would  be  entitled  to  that  sum),  then 
the  verdict  for  the  plaintiff  was  to  stand,  but  the  damages 
were  to  be  reduced  by  the  sum  of  64/L  16s. 

On  a  former  day  in  this  term,  accordingly,  /.  ff^.  Smith 
obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause 
why  the  damages  should  not  be  reduced  by  the  sum  of 
64/.  15s.,  contending  that  such  was  the  true  construction 
of  the  lease ;  against  which 

Whateley  {Wkiimore  with  him)  now  shewed  cause. — 
There  is  no  foundation  for  this  rule;  for  it  is  dear  that 
the  true  construction  of  this  lease  is,  that  this  is  a  quoT" 
terhf,  not  a  yearb/  reservation  of  the  rent.  The  amount 
is  to  be  settled  in  each  quarter;  and  no  two  quarters  can 
be  blended  together,  so  as  to  make  up  the  deficiency  in 
one  by  the  excess  in  another.  It  was  the  obvious  inten- 
tion of  the  parties,  that  the  royalty  should  always  amount 
to  88/.  109.  per  quarter  at  the  least.  There  is  not  a 
word  to  shew  that  any  excess  on  any  quarter  is  to  be 
repaid.  If  the  royalty  in  any  quarter  falls  short  of  that 
sum,  the  difference  is  to  be  made  up;  and  if  in  any 
quarter  it  exceeds  that  sum,  the  actual  amount  must  be 
paid  to  the  plaintiff.  Even  if  no  coal  is  raised  in  the  first 
quarter,  the  defendants  are  to  pay   38/.  lOs.  for  that 
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quarter.    [Pollock,  C.  B. — ^You  say  that,  in  calculating  the        1845. 
rent  from  quarter  to  quarter,  you  carry  on  a  surplus,  but       Bishop 
not  a  deficiency.]     Yes. — The  Court  then  called  on  Goodwik. 

/.  fF.  Smith,  in  support  of  the  rule. — ^The  argument  on 
the  part  of  the  defendants  rests  on  the  concluding  words 
of  the  clause,  "  that  the  royalties  thereby  reserved  should 
always  amount  to  the  sum  of  £150  j^er  annum  at  the  least.'' 
Are  they  not  to  have  the  benefit  of  a  great  excess  in  the 
fourth  quarter,  supposing  them  to  have  raised  no  mineral 
in  the  other  three  quarters?  [Alderson,  B. — ^Then  they 
should  have  said  that  the  plaintifi^  should  not  be  paid  more 
than  £150,  unless  in  each  quarter  the  deliveries  or  pay- 
ments should  not  have  equalled  in  amount  or  value  the 
sum  of  88/.  109.  It  is  quite  clear  that  in  each  quarter 
that  amount  is  to  be  made  up,  and  the  money  paid.]  The 
mtention  to  secure  to  him  £150  per  annum  at  the  least 
would  be  carried  out  by  returning  the  111/.  10s.  already 
paid,  if  there  were  an  excess  to  the  same  amount  in  the 
last  quarter.  [Pollock,  C.  B. — It  is,  for  one  purpose,  a 
quarterly  rent ;  but  the  quarters  are  blended  together  for 
the  purpose  of  taking  care  that,  at  the  end  of  the  second 
quarter,  there  shall  be  £75,  of  the  third.  111/.  10s.,  and  of 
the  fourth,  £150.  Alderson,  B. — There  is  nothing  to  shew, 
that  money  once  paid  is  ever  to  be  restored.]  Three  of  the 
quarters  might  be  spent  in  an  outlay  in  preparing  the  mine 
for  working,  or  clearing  it  of  water.  Surely  it  is  just 
that  the  leasees  should  be  reimbursed  out  of  the  excess 
in  the  fourth  quarter,  if  the  £150  be  equally  secured. 

Pollock,  C.  B. — ^The  true  construction  of  the  lease  is 
clearly  this,  that  if  the  royalty  in  any  quarter  falls  short  of 
38/.  10^.,  it  must  be  made  up  to  that  sum ;  but,  if  the  roy- 
alty in  any  quarter  exceeds  that  sum,  there  is  nothing  in 
the  lease  to  shew  that  the  surplus  is  to  be  given  back  to 
the  lessees.  A  balance  is  to  be  carried  forward  in  favour 
of  the  landlord,  but  not  against  him. 
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1845.  Alde&son,  B. — Mr.  Smithes  argument  really  comes  to 

this^  that  there  is  more  injustice  in  settling  the  account  in 
successive  quarters  than  in  successive  years ;  for  it  is  ad* 
mitted  that  there  is  not  to  be  any  recouping  in  any  subse- 
quent year.  If  he  is  rights  I  do  not  see  how  we  could  stop 
short  of  retracing  the  account  after  the  lapse  of  twenty 
years.  As  the  covenant  stands,  it  is  clear  that  the  rent  is 
to  be  made  up  every  quarter,  and  the  landlord  is  not  to 
have  less  than  JS150  in  the  year,  although  he  may  obtain 
a  larger  sum,  compounded  of  the  rent  and  royalty. 

Bolfe,  B.)  and  Platt,  B.,  concurred. 

Bule  discharged. 


June  10.  Smith  v.  Goff  (a). 


A  cause  was  re- 
ferred by  order 


A  RULE  had  been  obtained  by  Petersdorff,  calling  on  the 

ferred  by  order      ,   .      .—  ,  ,        ,  i  i     •       i  • 

of  Nisi  Prius,  plaintiff  to  shew  cause  why  the  award  made  m  this  cause 
tibat^^* thcw-  should  not  be  set  aside,  on  the  ground  that  the  arbitrator 
bitrators  ^uid  \^^^  taken  the  evidence  of  the  witnesses  without  their 

be  at  liberty,  if 

they  should  being  sworn. 

examine' the  The  causc  was  referred  by  an  order  of  Rolfe,  B.,  virhich 

SSr^espectif c  ^^  ^^  *^®  usual  printed  form^  and  contained  the  following 

witacMw  on  clause :  "  The  arbitrators  or  umpire  shall  be  at  liberty  (if 

that  it  was  dis-  they  shall  think  fit)  to  examine  the  parties  and  their  re* 

die  vbito&tora  spective  witnesses  on   oath.''     And  it  appeared  by  the 

whether  they  affidavits,  that  the  defendant,  in  the  course  of  the  refer- 

would  examine  '  ' 

the  witnesses  on  ence,  required  the  umpire  to  take  the  examination  of  the 

oath  or  not,  .  ,        ,.,i,,.       ,^, 

and  that  it  was   Witnesses  on  oath,  which  he  declmed  to  do. 

no  objection  to 
their  award  that 

wCTe'examirod  Hance  shewcd  cause,  and  contended,  that,  by  the  express 
sworn" aUhio*^  h  ^^^^^"&  ^^  ^^^  Order  of  reference,  it  was  left  entirely  in 
the  party  the  Option  of  the  arbitrators  whether  they  would  take  the 

the  award  was   evidence  of  the  witnesses  on  oath  or  not ;  that  there  was 

made  required, 

atthe  time,  Aat  /^j  Decided  by  Parke,  B.,  sitting  alone, 

they  should  be  ^  »  o 
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no  mle  of  law  which  rendered  it  incumbent  on  them  to  1846. 
examine  the  witnesses  on  oath ;  that,  previously  to  the 
statute  8  &  4  Will.  4,  c.  49,  an  arbitrator  had  no  power 
whatever  to  administer  an  oath;  and  the  41st  section  of 
that  act  empowered  and  required  him  to  do  so  only  in 
cases  wbere  it  was,  by  the  order  of  reference,  or  the  sub- 
mission to  arbitration,  expressly  ordered  or  agreed  that 
the  witnesses  should  be  examined  on  oath,  in  which  case 
no  discretion  was  left  to  the  arbitrator :  that  the  words 
''  shall  be  at  liberty  if  they  think  fit,'^  &c.  could  not,  as 
would  probably  be  contended  by  the  other  side,  be  con- 
fined to  the  parties  to  the  suit,  but  overrode  the  whole 
sentence,  and  must  be  taken  to  apply  equally  to  the  uni^ 
nesses  as  to  the  parties  themselves,  and  that  it  would 
otherwise  be  impossible  to  construe  the  sentence  gram- 
matically. He  also  contended,  that,  even  if  it  were  obliga^ 
tory  on  the  arbitrator  to  take  the  evidence  on  oath,  there 
had  been  a  waiver  of  the  objection,  by  the  subsequent 
attendance  of  the  defendant  and  his  witnesses  before  the 
arbitrator;  but  the  argument  on  this  part  of  the  case  is 
omitted,  as  the  judgment  of  the  Court  proceeded  entirely 
on  the  other  point. 

Petersdorff,  in  support  of  the  rule. — It  has  been  gene- 
rally considered  that  an  arbitrator  was  bounds  under  an 
order  of  reference  like  the  present,  to  examine  the  witnesses 
upon  oath,  if  required  to  do  so  by  either  side ;  and  as  in 
this  case  the  defendant;  expressly  required  that  the  witnesses 
should  be  sworn,  the  umpire  was  not  justified  in  taking 
their  evidence  otherwise  than  upon  oath,  in  defiance  of  the 
defendant's  request  The  terms  of  the  order  of  reference 
may  appear  to  give  the  arbitrator  an  option,  but  its  real 
meaning  is,  that  it  should,  as  far  as  the  uninesses  are  con- 
cerned, be  obligatory  on  him  to  examine  them  upon  oath, 
and  that  he  was  only  at  liberty  to  exercise  a  discretion 
with  respect  to  the  examination  of  the  parties  to  the  suit. 
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1845. 


Parke^  B. — ^No;  the  order  of  reference  clearlj  leaves 
the  whole  in  the  discretion  of  the  arbitrators;  and  although 
one  side  required  the  witnesses  to  be  sworn^  the  other  side 
did  not ;  and  I  am  clearly  of  opinion  that  the  arbitrators 
were  not  bound  to  examine  the  witnesses  on  oath.  If  you 
had  intended  it  to  be  imperative  on  them^  you  should  have 
had  the  order  of  reference  framed  accordingly,  and  have 
stated  therein,  that  the  arbitrator  shall  examine  the  wit- 
nesses on  oath.    The  rule  must  therefore  be  discharged. 

Rule  discharged,  with  costs. 


JuneU.      Kyna«ton   and  Another,  Assignees  of  John  Holland 

Bake,  Bankrupt,  v.  Crouch. 

IHIS  was  an  action  of  debt  by  the  plaintiffs  as  assig- 
nees, to  recover  the  sum  of  153/.  13«.,  as  money  had  and 
received  by  the  defendant  to  their  use  as  assignees. 

Pleas. — First,  never  indebted;  secondly,  a  set-off  for 
work  and  labour  done  for  the  plaintiffs,  for  money  lent, 
and  on  an  account  stated. 

At  the  trial,  before  PaltesofijJ.,  at  the  last  Summer  As- 
sizes at  Bristol,  it  appeared  that  Bake  was  a  tradesman  at 
Bristol,  and  the  defendant  his  foreman,  who  attended  at 
his  shop  and  managed  his  business  for  him.     On  the  22nd 


A  trader  oom- 
mitted  a  secret 
act  of  bank- 
ruptcy, by  lead- 
ing his  houie ; 
bat,  before  he 
left,  desired  the 
defendant,  his 
foreman,  who 
had  been  ac- 
cttstomed  to 
manage  his  bu- 
siness for  him, 
to  carry  it  on 
in  his  absence. 
The  defendant 
did  so  accord- 
ingly, and  re- 
ceived several  sums  of  money  for  debts  due  to  the  bankrupt,  and  for  goods  sold  after  the  act  of 
bankruptcy.  He  also  made  several  bonA  fide  payments ;  some  to  creditors  of  the  bankrupt, 
for  the  expenses  of  housekeeping,  and  retained  some  for  wages  due  to  himself.  The  monies 
were  received  and  the  payments  made  without  notice  of  the  act  of  bankruptcy.  An  action 
having  been  brought  by  the  assignees  to  recover  the  money  so  received  as  money  had  and  received 
to  their  use,  the  defendant  pleaded  never  indebted,  andaset-otf: — Heidi  that  the  defendant  was 
liable  to  the  assignees  for  all  the  money  received  by  him  after  the  act  of  bankruptcy,  and  that  he 
was  not  entitled  to  set  off  any  of  the  payments  made  by  him. 

Semble,  that  the  defendant  might  have  protected  himself  by  a  special  plea,  as  to  the  pay- 
ments and  disbursements  made  by  him  without  notice  of  the  act  of  bankruptcy,  under  6  Geo.  4, 
c.  16,  8.  82,  and  2  &  3  Vict  c.  29,  s.  1. 

Qif«r«,  whether  the  plea  of  not  guilty  in  trover  does  not  put  in  issue  the  wrongful  nature  of 
the  conversion. 
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October,  1843,  Bake  committed  a  secret  act  of  bankruptcy,  1846. 
hj  leaving  his  honse,  under  pretence  of  going  to  London 
for  the  purpose  of  paying  some  bills ;  and,  on  going  away, 
directed  tbe  defendant  to  carry  on  the  business  in  his  ab- 
sence. The  defendant  accordingly  carried  on  the  business 
in  his  master's  absence,  and  received  in  the  shop  various 
sums  of  money,  amounting  in  the  whole  to  158/.  18#.,  some 
of  which  were  for  shop  goods  sold  by  him  after  the  act 
of  bankruptcy,  and  the  residue  monies  received  from 
debtors  to  the  bankrupt.  He  also  made  payments  to  va- 
rious persons,  in  the  course  of  carrying  on  the  business  in 
the  bankrupt's  absence;  some  to  creditors,  some  for  the 
expenses  of  housekeeping,  and  a  smldl  sum  he  retained 
for  wages  due  to  himself;  and  these  payments  altogether 
amounted  to  the  sum  of  158/.  IS^.,  received  by  him.  It 
appeared  that  the  defendant  had  no  notice  of  the  act  of 
bankruptcy  until  the  9th  November ;  and  that  of  the  pay- 
ments thus  made  by  him,  £21  only  was  paid  after  that 
day,  and  previous  to  the  issuing  of  the  fiat,  on  the  14th  of 
the  same  month.  The  above  payments,  as  the  jury  found, 
were  made  bon&  fide.  It  was  contended,  on  the  part  of  the 
defendant,  at  the  trial,  first,  that  the  action  for  money  had 
and  received  was  not  maintainable  against  the  defendant, 
he  being  only  the  servant  of  the  bankrupt,  and  no  contract, 
express  or  implied,  existing  between  him  and  the  assignees ; 
secondly,  that,  admitting  him  to  be  liable  to  the  plaintiffs 
in  the  first  instance,  he  was  entitled  to  set  off  against  their 
demand  the  money  which  he  had  paid  to  the  creditors  of 
the  bankrupt,  or  at  least  that  portion  of  it  which  was  paid 
by  him  before  he  had  notice  of  the  act  of  bankruptcy.  The 
learned  Judge,  however,  was  of  opinion,  that  as,  by  the  act 
of  bankruptcy,  the  money  of  the  bankrupt  was  vested  in 
his  assignees,  the  defendant  was  liable  to  them  for  every 
part  of  it  received  by  him  after  the  act  of  bankruptcy,  and 
that  he  was  not  entitled  to  take  credit  for  any  of  the  pay- 
ments^ as  he  had  no  authority  from  the  assignees  to  make 
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them.  A  verdict  was  accordingly  returned  for  the  plain- 
tiffs, leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit^  if  the  Court  should  think  the  action  would  not 
lie  under  the  circumstances,  or  to  reduce  the  verdict  to  such 
amount  as  the  Court  should  think  fit.  A  rule  for  this  pur- 
pose having  been  obtained  in  Michaelmas  Term  last, 

Cockbum  and  Greenwood  shewed  cause  in  the  Sittings 
after  last  term  (May  14). — ^It  is  an  established  rule,  that 
all  money  belonging  to  a  bankrupt,  received  by  any  one 
after  the  act  of  bankruptcy,  becomes  the  property  of  the 
assignees,  and  may  be  recovered  by  them  in  an  action  for 
money  had  and  received.  The  money  received  by  the  de- 
fendant was,  therefore,  the  money  of  the  assignees,  and 
he  is  bound  to  refund  it  to  them.  If  the  money  were  after- 
wards paid  away  by  him  under  circumstances  which  would 
afford  a  defence  to  this  action,  that  ought  to  have  been  spe- 
cially pleaded.  In  Pearson  v.  Qraham  (a),  where  all  the 
cases  on  this  subject  are  collected,  it  was  held  that,  where 
the  servant  of  a  bankrupt  had  bon&  fide  sold  goods  of  the 
bankrupt  under  a  general  authority  from  him  after  an  act 
of  bankruptcy,  of  which  the  defendant  was  ignorant,  he 
was  guilty  of  a  conversion ;  and  that,  if  he  had  any  justi- 
fication, he  should  have  pleaded  it  specially.  Such  a  plea 
was  pleaded  in  Harwood  v.  Bartlett  (6),  and  the  defendant 
ought  to  have  pursued  that  course  here.  IParke,  B. — ^You 
say,  that  if  he  wished  to  discharge  himself  from  liability 
under  2  &  3  Vict.  c.  29,  he  ought  to  have  pleaded  specially, 
that  since  he  received  the  money  he  had  paid  it  away  under 
circumstances  which  would  protect  him.  The  defendant 
will  probably  argue,  that,  having  received  the  money  with- 
out notice  of  an  act  of  bankruptcy,  he  cannot  be  said  to 
have  received  it  to  the  use  of  the  assignees.]  The  case  of 
Coles  V.  Wright  (c)  will  perhaps  be  relied  upon.     There 

(a)  6  Ad.  &  £11.  899;  2  Nev.  &  P.  636. 
{b)  6  Bing.  N.  C.  61 ;  8  Scott,  171.  (c)  4  Taunt.  198. 
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II  trader^  being  in  prison^  employed  an  auctioneer  to  sell         1845. 
certain  goods  for  him,  who  sent  him  the  money  produced     kt^aston 

by  the  sale  by  the  hands  of  the  defendant ;  the  trader  t?. 

Crouch. 

having  become  bankrupt  by  lying  two  months  in  prison,  it 
was  held  that  his  assignees  could  not  recover  from  the  de- 
fendant the  money  he  had  so  received  and  paid  over.  But 
that  case  is  distinguishable  from  the  present,  for  there  the 
money  was  paid  into  the  hands  of  the  trader  before  the  act 
of  bankruptcy  was  committed;  neither  was  it  received  in 
the  course  of  a  general  employment,  but  for  the  specific 
purpose  of  being  carried  to  the  trader,  the  defendant  being 
the  mere  bearer  of  it. — ^They  also  referred  to  the  judgment 
of  BuUer,  J.,  in  Vernon  v.  Hankey  (a),  and  to  the  case  of 
Twrquand^*  Vanderplank{b). 

Orowder  and  Buii,  in  support  of  the  rule. — ^The  money 
having  been  bon&  fide  paid  by  the  defendant  to  creditors 
and  others,  without  any  knowledge  of  an  act  of  bankruptcy 
committed  by  the  bankrupt,  he  is  not  liable  to  the  assig- 
nees for  the  money  so  paid,  and  it  would  be  a  great  hard- 
ship if  he  were  held  liable ;  and  the  holding  him  to  be  so 
would  go  farther  than  any  case  has  yet  gone.  It  is  for  the 
benefit  of  the  creditors  of  a  bankrupt  that  the  trader's 
business  should  not  be  stopped  by  the  bankruptcy;  but  if 
his  shopmen,  who  are  bound  to  obey  their  master's  orders 
to  cany  on  the  business,  are  to  be  held  liable  to  his  assig- 
nees for  so  doing,  it  must  tend  to  produce  that  effect.  This 
case  comes  within  the  protecting  clauses  of  the  6  Geo.  4, 
c.  16,  and  the  2  &;  3  Vict.  c.  29.  By  the  82nd  section  of 
the  first-mentioned  act  it  is  enacted,  that  "  all  payments 
really  and  bonft  fide  made,  or  which  shall  hereafter  be 
made  by  any  bankrupt,  or  by  any  person  on  his  behalf, 
before  the  date  and  issuing  of  the  commission  against  such 
bankrupt,  to  any  creditor  of  such  bankrupt,  (such  payment 

(a)  2  T.  R.  121.  (b)  10  M.  &  W.  180. 
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1845.  not  being  a  fraudalent  preference  of  such  creditor),  shall 
be  deemed  valid,  notwithstanding  anj  prior  act  of  bank- 
ruptcy by  such  bankrupt  committed ;  and  all  payments 
really  and  bonft  fide  made,  or  which  shall  hereafter  be  made^ 
to  any  bankrupt  before  the  date  and  issuing  of  the  com- 
mission against  such  bankrupt,  shall  be  deemed  valid,  not- 
withstanding any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed ;  and  such  creditor  shall  not  be  liable  to 
refund  the  same  to  the  assignees  of  such  bankrupt,  pro- 
vided the  person  so  dealing  with  the  said  bankrupt  had  not, 
at  the  time  of  such  payment  by  or  to  such  bankrupt,  notice 
of  an  act  of  bankruptcy  by  such  bankrupt  committed." 
And  by  the  2  &  8  Vict.  c.  29,  s.  1,  it  is  provided,  that  •'  all 
contracts,  dealings,  and  transactions  by  and  with  any  bank- 
rupt, really  and  bonft  fide  made  and  entered  into  before  the 
date  and  issuing  of  the  fiat  against  him,  shall  be  deemed 
to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy 
by  such  bankrupt  committed,  provided  the  person  or  per- 
sons so  dealing  with  such  bankrupt  had  not,  at  the  time  of 
such  contract,  dealings,  or  transactions,  notice  of  any  prior 
act  of  bankruptcy  by  him  committed/'  Had  these  pay- 
ments been  made  by  the  bankrupt  himself,  they  would 
clearly  have  been  protected  by  these  statutes ;  and  it  would 
be  absurd  to  hold  that  his  servant,  who  is  for  this  purpose 
nothing  more  than  his  hand,  and  a  mere  conduit-pipe, 
should  be  held  liable  for  them.  [Parke,  B. — With  respect 
to  the  goods  sold  in  the  shop,  the  defendant  is  more  than 
a  mere  conduit-pipe ;  and,  by  selling  them,  he  was  guilty  of 
a  conversion,  as  was  held  in  the  case  of  Stephens  v.  £A- 
tdall  (6).]  The  facts  of  that  case  distinguish  it  from  the 
present,  and  the  Court  will  not  extend  so  objectionable  a 
principle.  [Parke,  B. — If  this  money  had  been  paid  away 
by  the  bankrupt  himself,  the  payment  would  be  protected ; 
and  it  certainly  seems  reasonable,  that  if  the  servant  pay  it 

(a)  4  M.  &  Selw.  259. 


VRINITT   TEBll^   8  VICT.  271 

OTer  to  a  third  person  bj  the  authority,  expressed  or  im-  1845 
plied,  of  the  bankrupt,  it  should  be  protected,  as  being  a 
payment  by  the  bankrupt  himself;  but  the  difficulty  is, 
that  you  have  not  pleaded  that.  The  money,  when  received 
in  the  first  instance,  was  money  received  to  the  use  of  the 
assignees,  it  having  been  their  money  by  relation  from  their 
appointment  to  the  time  of  the  act  of  bankruptcy ;  and,  if 
sued  by  them  for  it,  the  defendant  should  protect  himself 
by  pleading  that  he  paid  it  away  under  the  authority  of 
the  bankrupt.  And  as  to  the  money  received  from  the 
debtors,  he  might  say  that  it  was  protected  as  a  payment  to 
the  bankrupt  within  the  statute.  I  do  not  think  there  is 
any  hardship  in  that  view  of  the  case.]  In  Coles  v.  Ro- 
Urn  (a),  Lord  EUenborough  says,  "  The  stat.  1  Jac.  1,  c. 
16,  contains  a  favourable  provision  for  persons  dealing  with 
traders  who  have  committed  a  secret  act  of  bankruptcy, 
and  ought  to  receive  a  liberal  construction  in  respect  to 
bon&  fide  transactions.'^  And  in  Coles  v.  Wright  (6),  Mans- 
fidd,  C.  J.J  says,  ^  It  seems  a  monstrous  thing  to  say,  that 
every  one  who  takes  money  in  the  character  of  a  messenger 
or  bearer  should  be  so  liable ;  it  may  happen  to  pass  through 
the  hands  of  two  or  three  persons,  who  woald  each  be  liable 
to  an  action.  No  case  goes  that  length,  and  the  doctrine 
of  the  relation  of  the  act  of  bankruptcy  is  in  all  cases  ex- 
tremely hard,  and  in  many  shocking,  and  it  is  not  to  be 
carried  farther  than  we  are  compelled  to  carry  it.''  So 
also,  in  Tope  v.  Hockin  {c),  Lord  Tenierdefiy  C.  J.,  after  say- 
ing that  the  defendant  appeared  to  be  a  mere  channel  of 
conveyance,  adds,  *'  It  is  obvious  that  much  inconvenience 
and  obstruction  to  business  might  take  place,  if  one  who  is 
employed  as  a  mere  gratuitous  carrier,  or  made  the  gratui- 
tous channel  of  conveyance  or  delivery,  should  be  answer- 
able for  property  passing  through  his  hands,  under  circum- 


(a)  3  Camp.  185.  (b)  4  Taiint.  199. 

(c)  7B.  &C.  101,  in. 

VOL    XIV.  T  M.  W. 
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1845.        stances  which  lead  to  no  suspicion  that  the  transfer  may; 
Ktn ASTON     ^^^  ^®  made  lawfully,  and  without  injury  to  the  right  of 
V-  any  third  person.     And  a  decision  to  this  effect  would  be 

a  great  hardship  on  the  individual  so  empl<qred,  and  give  a 
very  harsh  (and  I  may  say,  as  to  him,  a  very  injurious) 
effect  to  that  relation  of  the  act  of  bankruptcy,  which^ 
though  necessary  for  many  purposes,  it  has  been  the  object 
of  the  legislature^  in  modem  times,  to  narrow  and  con- 
tract within  the  oompass  that  justice  to  particular  indivi- 
duals requires.''  Pearson  v.  Graham^  which  has  been  cited 
on  the  other  side,  proceeded  on  the  ground  that  the  person 
who  paid  over  the  money  did  so  with  notice  of  the  act  of 
bankruptcy.  \Parkey  B. — There  was  a  case  some  years  ago, 
in  which  there  was  an  able  argument  of  my  Brother  Maule, 
when  at  the  bar,  to  shew  that  the  case  oiStaneJiffe  v.  Hard- 
nnck{a\  in  this  Court,  was  wrongly  decided,  and  that  the  plea 
of  not  guilty,  in  an  action  of  trover,  does  not  pot  in  issue 
the  mere  simple  fact  of  conversion,  but  that  under  that  plea 
a  defendant  might  shew,  either  that  the  conversion  never 
took  place  in  fact,  or,  if  it  did,  that  it  was  not  a  wrongful 
conversion.  I  have  yqtj  great  doubt,  to  say  the  least  of  it» 
whether  that  argument  was  not  well  founded,  and  whether 
we  were  right  in  our  judgment  in  StancUffe  v.  Hardwick, 
upon  that  part  of  the  case.]  With  respect  to  the  money 
paid  away  by  the  defendant  after  notice  of  the  act  of  bank- 
ruptcy, it  is  recoverable  from  the  parties  who  received  it, 
and  if  the  present  action  be  maintainable,  the  assignees 
would  be  paid  twice  oven 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — In  this  case,  which  was  argued  at  the  Sit- 
tings after  last  Term,  we  agree  with  my  Brother  Patiesan, 

(a)  2  C,  M.,  &  R.,  1. 
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who  held  that  the  plaintiflfs  were  entitled  to  recover,  and  are         1845. 
of  opinion,  that  the  rule  which  has  been  obtained  to  enter  a      kyn  aston 
nonsuit,  or  reduce  the  damages,  must  be  discharged.  ^   ^- 

The  action  was  brought  by  the  plaintiflfs  as  assignees  of 
one  Bake,  a  bankrupt,  for  money  had  and  received  to  their 
use.  There  was  a  plea  of  never  indebted,  and  of  set-off  for 
work  and  labour  done  by  the  defendant  for  the  plaintiffs, 
money  lent,  and  on  an  account  stated.  The  sum  sought 
to  be  recovered  was  1532.  13^.,  received  by  the  defendant 
after  the  22nd  October,  1843,  on  which  day  Bake  com- 
mitted an  act  of  bankruptcy.  A  fiat  was  issued  on  the  14th 
November  in  the  same  year.  The  bankrupt  was  a  tanner, 
the  defendant  was  his  servant,  and  attended  in  his  shop  and 
managed  his  business  for  him ;  after  the  bankrupt  had  left 
home,  (which  was  the  act  of  bankruptcy),  the  defendant  re- 
ceived in  the  shop  various  sums  of  money ;  some  for  shop 
goods  sold  by  him  after  the  act  of  bankruptcy,  the  residue 
from  debtors  to  the  bankrupt,  who  paid  the  amount  of  their 
respective  debts  to  him.  The  defendant  made  payments  to 
various  persons,  in  the  course  of  carrying  on  the  business 
in  the  bankrupt's  absence ;  some  to  creditors,  some  for  the 
expenses  of  house-keeping,  and  a  smaller  sum  he  retained 
for  wages  due  to  himself;  and  those  payments  altogether 
equalled  the  158t  13 .  received  by  him.  But  a  part  of 
these  payments,  amounting  to  £21,  were  made  after  the 
defendant  had  notice  of  the  act  of  bankruptcy,  viz.  on  the 
9th  November.   The  jury  found  thatall  were  bona  fide  made. 

Upon  these  facts,  the  learned  Judge  thought  that  the  de- 
fendant was  liable  to  the  assignees  for  all  the  money  re- 
ceived by  him  after  the  act  of  bankruptcy,  and  was  not 
entitled  to  take  credit  for  any  of  the  payments;  and  we  are 
all  of  the  same  opinion. 

The  sums  received  by  the  defendant  after  the  bankruptcy 
for  the  sale  of  goods  by  him,  and  those  received  from 
debtors,  stand  ona  different  footing. 

As  to  the  former,  the  goods  were  the  property  of  the  as- 
T  2 
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1845.  signees  by  relation;  for  we  must  still  consider  the  relation  to 
exist,  although  it  is  remarkable  that  the  legislature,  by  6 
Geo.  4,  8. 16,  repealed  the  statute  15th  EHz.  c.  7,  on  which  it 
depended,  without  expressly  re-enacting  its  provisions.  The 
defendant,  by  selling  the  goods,  was  prim&  facie  guilty  of  a 
conversion,  and  was  liable  in  an  action  of  trover,  though  he 
was  merely  the  servant  of  the  bankrupt ;  and  if  liable  in 
trover,  the  assignees  might  sue  him  for  money  had  and  re- 
ceived, instead  of  that  form  of  action,  and  by  so  doing 
they  would  only  waive  the  tort  and  affirm  the  sale,  and 
take  to  the  net  proceeds  as  the  value  of  the  goods,  subject 
to  the  consequences  of  treating  the  demand  as  a  debt,  and 
letting  in  the  right  of  set-off,  where  there  is  a  liquidated 
cross  demand,  but  no  more.  They  do  not  thereby  ratify 
and  confirm  the  subsequent  application  of  the  proceeds  by 
the  defendant ;  Hunter  v.  Prinsep  (a) ;  and  the  implied  au- 
thority previously  given  by  the  bankrupt  so  to  apply  them 
was  determined  by  the  act  of  bankruptcy,  and  does  not  bind 
the  assignees.  The  set-off,  as  pleaded,  was  not  proved,  and 
therefore,  as  to  this  part  of  the  demand,  the  plaintiffs  were 
certainly  entitled  to  recover  on  the  present  pleadings,  if 
the  defendant  was  liable  in  trover. 

But  if  a  title  had  been  vested  in  the  purchaser  by  the 
sale,  he  would  have  been  protected  by  the  provisions  of  the 
statute  6  Geo.  4,  c.  16,  and  2  &  3  Vict.  c.  29,  as  a  bond  fide 
purchaser,  so  that  the  action  of  trover  could  not  have  been 
maintainable  against  him;  and  it  seems  to  follow  that  the 
defendant  would  not  have  been  liable  in  the  like  action ; 
for  that  act  which  vested  a  valid  title  in  another  could  not 
well  be  deemed  a  conversion.  It  was  not  left  to  the  jury, 
in  the  present  case,  whether  the  purchasers  of  the  goods 
had  notice  of  the  act  of  bankruptcy,  and,  consequently, 
whether  the  sale  to  them  was  valid  or  not ;  but,  assuming 
that  it  was  valid,  and  that  an  action  of  trover  could  not 
have  been  supported  against  them,  nor  consequently  against 

(a)  10  East,  399. 
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the  defendant,  still  we  think  that  the  action  for  money  had  1845 
and  received  would  lie,  because,  the  moment  the  money  was 
received,  it  was  money,  by  relation,  received  for  the  assignees 
by  the  defendant  at  the  time  it  was  received;  if  subsequently 
misapplied  by  the  defendant,  so  that  the  money  was  not  in 
his  hands  at  the  time  of  the  appointment  of  assignees,  he 
would  still  be  liable  in  that  form  of  action.  At  one  time, 
therefore,  the  defendant  was  indebted  for  money  had  and 
received,  upon  either  supposition,  viz.  that  the  sale  of  the 
goods  was  a  tort  or  was  not ;  and  whether  he  was  ever  in- 
debted was  the  only  question  on  these  pleadings.  The 
claim  for  the  residue  of  the  money,  viz.  that  received  from 
the  debtors  of  the  bankrupt,  is  differently  situated,  and 
requires  further  consideration.  If  the  debts  due  from  the 
debtors  at  the  time  of  the  act  of  bankruptcy  (which  were 
themselves  assigned  by  the  operation  of  the  bankrupt  sta- 
tutes to  the  plaintiffs)  were  not  discharged  by  the  payments 
made  to  the  bankrupt  or  his  servant,  so  that  the  debtors 
would  be  still  liable  to  the  assigns ;  and  if  the  monies  paid 
by  the  debtors  were  paid  under  such  circumstances  as  that 
they  could  be  still  treated  as  their  own,  and  recovered  back 
from  the  defendant  as  such  (circumstances  not  very  likely 
to  occur),  there  would  be  a  great  difficulty  in  holding  that 
the  plaintiffs  could  recover  the  amount  against  the  defend- 
ant as  money  had  and  received.  But  if  the  payment  to 
the  defendant  discharged  the  debts,  the  money  which  ori- 
ginally was  the  debtor's  thereby  ceased  to  be  such,  and 
being  received  on  account  of  the  bankrupt,  would  pass  to 
his  assignees ;  for  the  assignment  operates  on  all  property 
existing  at  the  time  of  the  act  of  bankruptcy,  and  all  sub- 
sequently acquired,  just  as  if  afresh  assignment  were  made 
at  the  time  each  portion  of  property  was  so  acquired ;  and 
if  the  payments  vested  the  money  in  the  bankrupt,  although 
the  debt  were  not  discharged,  the  same  consequence  would 
follow. 

Upon  referring  to  the  facts  in  this  case,  there  is  no  ques- 
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1845.  tion  but  that  the  payments  either  discharged  the  debts, 
(for  no  doubt  they  would  not  have  been  made  if  the  debtors 
had  had  notice  of  an  act  of  bankruptcy),  or,  if  they  did 
not,  that  the  money  paid  vested  in  the  bankrupt ;  and, 
in  either  case,  the  plaintiffs  were  entitled  to  recover  the 
amount,  as  property  acquired  after  the  act  of  bankruptcy, 
which  belonged  by  virtue  of  the  assignment  to  the  assignees, 
and  which,  therefore,  when  received,  was  money  received  to 
their  use. 

We  think,  therefore,  that  the  action  for  money  had  and 
received  to  the  use  of  the  assignees  will  lie  in  this  case. 
Whether  the  defendant  could  not  have  protected  himself 
by  a  proper  plea,  as  to  part  of  the  money  received,  whether 
for  sale  of  goods  or  payment  of  debts,  as  having  made  the 
several  payments  and  disbursements  without  notice  of  an 
act  of  bankruptcy,  and  so  being  entitled  to  the  protection 
of  the  statute  6  Geo.  4,  c.  16,  and  2  &  3  Vict.  c.  29,  is  a 
different  question,  on  which  it  is  unnecessary  to  give  an 
opinion ;  but  it  must  not  be  inferred  that  the  defendant 
would  have  been  liable  to  refund  the  whole  of  the  money 
received,  if  he  had  pleaded  so  as  to  avail  himself  of  the  pro- 
tection which  the  statutes  give. 

On  the  part  of  the  defendant,  it  was  contended  that  he 
was  not  liable,  because  he  was  merely  the  means  of  carry- 
ing the  money  from  the  hand  of  one  person  to  another,  a 
messenger  or  carrier,  and  fell  within  the  principle  of  Coles 
V.  kVrighi  (a),  which  was  also  adopted  in  the  case  of  Tope  v. 
Hockin  (b). 

It  is  clear  that  this  principle  is  wholly  inapplicable  to  the 
case  of  the  shop  goods  sold,  if  the  defendant  was  a  wrong- 
doer by  relation.  We  think,  also,  that  the  defendant  can- 
not be  considered  as  a  mere  channel  of  conveyance,  with 
respect  to  the  monies  received  for  the  goods  or  paid  by  the 
debtors.    They  were  payments  to  him  as  agent  to  the  bank- 

(a)  4  Taunt.  198.  {b)  7  B.  &  C.  110. 
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rapt;  bot  they  were  general  payments^  withoat  any  direc-  1845. 
tion,  express  or  implied,  to  pay  them  over  to  his  master. 
The  moment  the  money  got  into  the  defendant's  hands,  the 
debtor  was  discharged,  and  he  had  no  interest  in  any  sub- 
sequent appKoation  of  it;  and  therefore  he  cannot  be  con- 
sidered as  haying  paid  it  upon  a  special  trust  or  direction 
to  pay  it  over*  As  between  the  debtor  and  bankrupt,  it 
was  a  payment  to  the  latter ;  but,  as  between  the  assignees 
who  represent  the  bankrupt  and  the  defendant,  it  was 
money  paid  to  their  use ;  and  as  the  defendant  has  not 
pleaded  specially  that  he  has  paid  it  to  the  bankrupt,  with- 
out notice  of  bankruptcy,  or  in  any  other  way,  so  as  to  avail 
himself  of  any  defence  which  the  statutes  mitigating  the 
effect  of  the  harsh  relation  to  the  act  of  bankruptcy  pro- 
Tided,  he  is  liable  in  this  action* 

Rule  discharged* 


Norman  v.  Phillies*  ^fune  il. 

Assumpsit  for  goods  bargained  and  sold,  goods  sold  The  defendant, 

and  delivered,  money  paid,    and  on  an  account  stated.  WaUingford, 

Plea,  non-assumpsit.  ^i^^^mb^^' 

At  the  trial  before  Pollock,  C.  B.,  at  the  last  assizes  for  merchant  in 

London,  aTcr- 

the  county  of  Berks,  it  appeared  that  the  plaintiff  was  a  bai  order  for 

timber^merchant  in  London,  and  the  defendant  a  builder  ingittobeient 

in  Walhngford,  and  that,  on  the  17th  of  April,  the  defend-  ton^rtati^l?" 

ant  gave  a  verbal  order  to  the  plaintiff's  traveller  for  the  Great 

Western  Rail* 
way,  to  be  for- 
warded to  Um  at  Wallingibrd,  as  had  been  the  praetiee  between  the  parties  on  prerioua  dealings 
between  them.  Hie  timber  was  accordingly  sent,  and  arrived  at  the  WaUingford  station  on  the 
19th  of  April,  and  the  defendant  was  informed  by  the  railway  clerk  of  its  arriTal,  upon  which 
he  said  he  would  not  take  it.  An  invoice  was  sent  a  few  days  after,  which  the  derendant  re- 
oeiTed  and  kept,  without  making  any  communication  to  the  plaintiff  himself  until  the  2Sth  of 
Jilay,  when  he  informed  the  plaintifF  that  he  declined  taking  the  timber  i^Held,  that  although 
there  might  be  a  scintilla  of  evidence  for  the  jury  of  an  acceptance  of  the  timber  within  the 
Sutute  of  Frauds,  yet  that  there  was  not  sufficient  to  warrant  them  in  finding  that  there  was 
such  an  acceptance ;  and  the  Court  sot  aaida  a  verdict  found  for  the  plaintiJT  aa  not  warranted  by 
the  evidence. 
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1845.  yellow  deals,  amouQting  in  value  to  82/.  149.  4rf.,  with 
directions  for  them  to  be  sent  to  the  Paddington  station  of 
the  Great  Western  Railway,  to  be  forwarded  to  him,  as  had 
been  the  practice  between  the  parties  on  previous  occa- 
sions. On  the  19th  of  April,  the  deals  arrived  at  the  Wal- 
lingford  station,  on  which  day  the  defendant  was  infonned 
by  the  railway  derk  that  they  were  lying  for  him  at  the 
station,  when  he  said  he  would  not  take  them.  An  invoice 
was  also  sent  on  the  27th  of  April,  which  the  defendant 
received  and  kept ;  but  it  did  not  appear  that  he  had  ever 
seen  the  timber.  On  the  28th  of  May,  the  defendant 
informed  the  plaintiff  that  he  declined  to  take  the  goods^ 
and,  on  the  22nd  of  June,  made  a  similar  communication 
in  writing  to  the  railway  clerk.  Under  these  circum* 
stances,  it  was  contended  for  the  defendant,  that  there  was 
no  evidence  of  a  sufficient  acceptance  by  him  to  satisfy  the 
Statute  of  Frauds,  and  that  the  plaintiff  ought  to  be  non- 
suited. The  learned  Judge,  however,  refused  to  nonsuit, 
and  directed  the  jury  to  find  their  verdict  for  the  plaintiff, 
but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit  or 
a  verdict  for  him.  A  rule  having  been  accordingly  ob- 
tained, 

Keating  and  Dowdeswell  shewed  cause  (June  7). — ^There 
was  sufficient  evidence  of  acceptance  of  the  goods  to  take 
the  case  out  of  the  Statute  of  Frauds;  for  there  was  a 
delivery  of  the  goods  sold  to  a  party  to  whom  they  were  to 
be  delivered,  acquiesced  in  by  the  defendant,  which  amounts 
to  an  acceptance  of  them.  The  delivery  need  not  be  to 
the  party  himself,  but  a  delivery  to  a  carrier  pointed  out 
by  him  is  sufficient :  Dawes  v.  Peck  (a).  It  was  there  held, 
that  when  a  consignor  delivers  goods  to  a  particular  car- 
rier by  the  order  of  the  consignee,  and  they  are  afterwards 
lost,  the  action  can  only  be  brought  by  the  consignee ; 

(a)  8  T.  R.  330. 
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and  it  does  not  appear  that  that  has  ever  been  disputed.  1846 
And  in  Hart  v.  Saiiley  (a)  the  decision  went  further ;  and 
it  was  held,  that  if  goods  be  ordered  verbally,  the  de- 
livery of  them  to  a  carrier  is  sufficient  to  bind  the  con- 
tract according  to  the  Statute  of  Frauds,  when  the  pur- 
chaser has  been  in  the  habit  of  receiving  goods  from  the 
vendor  by  the  same  mode  of  conveyance.  In  every  case 
in  which  the  vendee  designates  the  party  to  whom  the 
goods  are  to  be  delivered,  a  delivery  to  that  party  is  suffi- 
cient. A  delivery  to  a  carrier  named  by  the  vendee  is 
tantamount  to  a  delivery  to  himself.  [Alderstm,  B. — Can 
there  be  an  acceptance,  so  long  as  the  buyer  has  a  right  to 
object  to  the  quality  of  the  goods  ?  and  is  he  precluded 
from  objecting,  because  he  directs  them  to  be  sent  by  a 
particular  conveyance  ?  The  case  of  Johnson  v.  Dodgson  (6) 
shews  that  he  is  not.]  Here  the  party  had  lost  the  right 
to  object  to  the  quality  by  not  objecting  in  a  reasonable 
time.  The  goods  arrived  on  the  19th  of  April  at  the 
WalUngford  station,  and  the  defendant  was  informed  of  it; 
but  it  was  not  until  the  28th  of  May  that  he  informed  the 
plaintiff  that  he  declined  taking  them.  A  party  loses  his 
right  to  object  to  the  quality  by  not  doing  it  in  a  reason- 
able time.  His  refusing  at  the  time  to  receive  them  from 
his  own  agent  is  nothing.  In  Coleman  v.  Gibson  {c\  it  was 
held,  that  a  party,  who  has  the  right  of  approval,  must 
refuse  to  accept  the  goods  in  a  reasonable  time;  and  if  he 
does  not,  he  is  to  be  treated  as  having  accepted  them. 
[Aldenon^  B. — There  is  no  doubt  that,  by  retaining  goods 
which  have  been  delivered  an  unreasonable  time,  the  party 
to  whom  they  are  delivered  loses  his  right  to  object  to 
them,  and  it  amounts  to  acceptance.  But  I  cannot  see 
how  there  was  any  acceptance  here.  The  person  to  whose 
possession  these  goods  came  was  not  the  person  to  examine 


(a)  3  Camp.  528.  {h)  2  M.  &  W.  653. 

(c)  1  M.  &  Rob.  168. 
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1845.        the  quality  of  them.    PoUock,  C.  B.— The  defendant  ob- 
jected at  the  time  to  take  the  goods  away.     He  was  not 
bound  to  send  them  back  again.]     There  was  evidence 
to  go  to  the  jury  of  acceptance.   He  was  told  of  the  arrival 
of  the  goods^  and  afterwards  received  an  invoice  of  them, 
which  he  kept^  without  informing  the  plaintiff  that  he 
declined  to  receive  them.    That^  it  is  submitted,  is  evi- 
dence of  acceptance.     [Alderson,  B. — He  must  accept  the 
goods,  and  actually  receive  the  same,  to  constitute  an  ac- 
ceptance within  the  meaning  of  the  statute.     Here  the 
goods  are  sent  in  the  usual  way,  but  when  they  arrive  at 
the   carrier's  warehouse  the  defendant  refuses  to  take 
them.     That  can  scarcely  be  said  to  be  an  acceptance.] 
The  case  of  Bushel  v.  Wheeler  (a),  where  a  delivery  under 
precisely  similar  circumstances  was  held  to  amount  to 
evidence  of  acceptance,  is  not  distinguishable  from  the 
present  case*    There  the  defendant  ordered  goods  to  be 
sent  by  a  particular  carrier,  and  they  were  sent  accord- 
ingly ;  and  an  invoice  was  afterwards  sent  by  post,  and  a 
printed  notice  that  the  goods  were  supplied  at  three 
months'  credit.    The  goods  were  placed  in  the  carrier's 
warehouse,  and  the  purchaser,  who  was  apprised  of  the 
fact,  allowed  them  to  remain  there  six  or  seven  months,  at 
the  end  of  which  time  he  informed  the  warehouseman  that 
he  did  not  intend  to  take  them,  whereupon  they  were 
returned  to  the  seller;  and  it  was  held  that  this  was  evi- 
dence for  the  jury  of  acceptance.     [Aldersan,  B.*— In  that 
case,  the  vendee  did  not  reject  them  for  seven  months;  and 
Coleridge^  J.,  puts  his  judgment  on  the  ground  that  the 
inspection  of  the  goods  was  to  be  made  within  a  reason- 
able time.     Here  the  defendant,  immediately  on  being 
told  by  the  carrier  that  the  deals  had  arrived,  says  he  will 
not  take  them.]     Telling  the  carrier  that  he  will  not  take 
them,  is  only  like  saying  it  to  himself.     In  order  to  make 

(a)  8  Jurist,  532. 
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that  of  any  avail,  it  should  have  been  communicated  to  the  845. 

plaintiff.  The  defendant's  allowing  the  goods  to  remain  a  iJi^rman 
Terr  considerable  time,  seven  or  eicrht  weeks,  and  not  in-  _  v. 
forming  the  seller  that  he  would  not  accept  them,  are  facta 
firom  which  the  jury  were  at  liberty  to  infer  acceptance. 
The  lapse  of  time  made  it  a  question  for  the  jury,  whether 
the  defendant  had  accepted  the  goods  or  not.  \Alder9onj 
B. — If  the  carrier  was  not  the  defendant's  agent  to  accept 
the  goods  in  the  first  instance,  I  do  not  see  how  he  becomes 
so  firom  the  goods  being  in  his  possession  for  some  time.] 
Bushel  V.  Wheeler  is  an  authority  that  this  amounts  to 
evidence  of  acceptance;  and  that  case  is  in  accordance 
with  Coleman  v.  Gibson  (a).  Here  the  contract  was,  that 
the  deals  were  to  be  sent  by  the  railway  to  the  Walling- 
ford  station;  but  when  they  arrive  there,  the  defendant, 
on  being  informed  of  it,  says  he  will  not  take  them,  but  he 
does  not  communicate  that  to  the  plaintiff*  [Alderson, 
B. — The  strength  of  the  argument  is  certainly  the  non- 
communication of  his  refusal  to  take  them.]  It  amounta 
to  an  acceptance  by  acquiescence.  [Alderson,  B. — Where 
goods  are  in  a  party's  own  hands,  he  has  an  opportunity  of 
examining  them ;  and  his  saying  nothing  in  such  a  case 
would  be  evidence  of  acceptance  by  acquiescence.]  Here 
the  carrier  was  the  agent  of  the  defendant  designated  by 
him ;  and  he  was  his  agent  not  only  to  receive,  but  to 
accept  the  goods.  [Alderson,  B. — ^No;  he  was  not  his 
agent  to  accept  them.  An  acceptance  is  not  complete 
until  the  party  has  precluded  himself  by  what  he  does 
from  objecting  to  the  quality  of  the  goods.]  The  cases  of 
Dodsley  v.  Varky  {b),  Phillips  v.  BistoUi  (c),  Egan  v.  Dud- 
field  {d),  and  Blenkinsqp  v.  Clayton  {e),  are  all  authorities 
to  shew  that  this  was  evidence  for  the  jury  of  acceptance. 

(a)  1  M.  &  Rob.  168.  (d)  1  Q.  B.  302 ;  4  Per.  &  D. 

(6)  12  Ad.  &  Ell.  632  ;  4  Per.  656. 

&  D.  448.  (<f)  7  Taunt.  597. 
(e)2B.&C.5n;3D.&R.822. 
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Talfourd,  Serjt.,  and  Gray^  in  support  of  the  rule. — The 
fallacy  of  the  argument  is  in  treating  this  verbal  contract 
as  if  it  were  a  valid  contract  in  writing,  and  proving  this 
to  be  an  acceptance  by  the  aid  of  it;  whereas  in  truth 
it  amounts  to  nothing,  and  was  not  admissible  in  evi- 
dence for  any  purpose.  There  was  here  nothing  like  an 
acceptance ;  for  the  defendant,  on  being  told  that  the  deals 
had  arrived,  said  he  would  have  nothing  to  do  with  them. 
[Alderwn,  B. — ^When  you  introduce  the  fact  that  the  goods 
were  to  be  sent  to  a  particular  carrier,  you  introduce  a  part 
of  the  contract  which  the  statute  says  shall  not  be  evidence 
unless  it  is  in  writing.  All  that  can  be  assumed  to  be  the 
fact  is,  that  goods  sent  by  the  plaintiff  to  the  defendant  had 
been  usually  sent  by  that  carrier,  and  in  that  mode.]  The 
carrier  was  not  the  defendant's  agent  to  accept  the  goods. 
The  fact  of  acceptance  is  only  attempted  to  be  proved  by 
introducing  part  of  the  contract  by  parol  evidence,  and  then 
coupling  the  fact  of  the  arrival  of  the  goods  with  it  But 
if  the  facts  be  taken  to  be  so,  there  is  ample  evidence  of 
repudiation  of  the  contract,  for  the  defendant  immediately 
says  he  will  not  take  them.  lAlderson,  B. — It  is  not  what 
the  defendant  thought  or  told  the  carrier,  but  what  he  gave 
the  plaintiff  reason  to  believe,  that  affects  the  case.  It  is 
for  the  plaintiff  to  make  out  that  there  was  an  acceptance 
of  the  goods.  It  is  difficult  to  distinguish  this  case  from 
Bushelly,  Wheeler,  where  the  Court  of  Queen's  Bench  held, 
under  nearly  similar  circumstances,  that  it  was  evidence  of 
acceptance  for  the  jury.  Pollock,  C.  B. — ^We  will  take 
time  to  consider.] 

Cur.  adv.  vult. 

On  the  11th  of  June, 

Pollock,  C.  B.,  said — After  the  case  o{ Bushel  v.  Wheeler, 
we  cannot  deny  that  there  is  a  scintilla  of  evidence  to  go 
to  the  jury  of  an  acceptance ;  yet,  in  my  opinion,  there  is 
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no  evidence  on  which  the  jury  ought  to  have  found  an  ac-         1845. 
ceptance.     As,  therefore,  they  ought  to  have  found  a  ver- 
dict for  the  defendant,  I  think  this  rule  ought  to  he  made 
absolute. 

Alderson,  B. — If  it  had  not  been  for  the  case  of  Bushel 
V.  fFheeler,  I  should  have  said  there  was  no  evidence  what- 
ever for  the  jury  of  acceptance.  The  true  rule  appears  to 
me  to  be,  that  acceptance  and  delivery  under  the  Statute 
of  Frauds  means  such  an  acceptance  as  precludes  the  pur- 
chaser from  objecting  to  the  quality  of  the  goods ;  as,  for 
instance,  if,  instead  of  sending  the  goods  back,  he  keeps 
or  uses  them.  Here  the  goods  were  not  in  the  possession 
of  the  party  himself,  though  the  same  rule  would  hold  if 
they  were  delivered  to  a  general  agent,  or  to  a  party  who 
is  authorised  by  him  to  examine  the  quality  of  the  goods. 
But  the  carrier  is  only  an  agent  for  the  purpose  of  carry- 
ing ;  and  here  the  purchaser  himself  immediately  refused 
to  take  the  goods.  If  a  carrier  is  not  originally  an  agent 
to  accept  the  goods,  he  cannot  be  made  so  by  mere  lapse 
of  time.  After  the  case  of  Bushel  v.  Wheeler,  I  cannot  say 
that  there  is  no  evidence  of  acceptance  to  go  to  the  jury; 
but  I  think  that  a  verdict  found  for  the  plaintiff  on  such 
facts  as  those  which  exist  in  the  present  case  is  clearly  not 
warranted  by  the  evidence,  and  therefore  the  rule  ought 
to  be  made  absolute. 

BoLYB,  B. — Had  it  not  been  for  the  case  of  Bushel  v. 
fFheeler,  1  should  have  thought  that  there  was  no  evidence 
of  acceptance  to  go  to  the  jury.  But,  although  it  be  taken 
that  there  was  some  slight  evidence  for  the  jury,  I  think 
the  proper  conclusion  for  them  to  draw  would  be,  that  it 
was  not  sufficient  evidence  of  acceptance. 

Platt,  B.,  concurred. 

Rule  absolute. 
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June  12.         The  Attorney-General  v.  The  Marquis  of  Hertford. 

A.,  by  deed  1  HIS  was  an  information  for  legacy  duties,  and  stood  for 
conveyed  ccr- '  *"^  ^^  *^®  Middlesex  Sittings  after  last  Michaelmas  Term, 
towt^^to^th  '^^^^f  ^y  consent,  the  following  special  verdict  was  taken : — 
QM  of  himself  By  indenture  of  release,  dated  the  2nd  of  October,  1802, 
mainder  to  A,  made  between  Francis,  Marquis  of  Hertford,  Francis  Sey- 
^thJTiiidn^n  mour  Conway,  Earl  of  Yarmouth,  his  eldest  son  (the  testa- 
oTer.  The  deed  tor),  and  others,  certain  lands,  fee,  were  granted  to  trus- 

oontaineda  **  '  ,  «     ,  ., 

proTuothatit  tees,   amongst  other  purposes,  to  the  use  of  the  said 

ftU  for  A,  by  Francis,  Marquis  of  Hertford,  for  his  life,  remainder  to 

U^iuLd!!*'.***  *®  ^*®  ®^  Francis  Seymour  Conway,  Earl  of  Yarmouth,  for 

point  to  the  lue  his  life,  with  remainders  over.  The  indenture  contained  the 

of  himselfi  or 

any  other  per-  following  proviso : — *'  Provided  always,  nevertheless,  and  it 
anyannwTsnm  ^^  hereby  agreed  and  declared  between  and  by  the  said 
n  'To*  «"^  parties  to  these  presents,  that  it  shall  and  may  be  lawful 
Deeding  the  to  and  for  the  said  Francis  Seymour  Conway,  Earl  of  Yar- 
jr700,  to  be  mouth  (the  said  testator),  from  time  to  time,  or  at  any 
mdpay^lc"  ti«ie,  by  any  deed  or  deeds,  instrument  or  instruments  in 
oatof  the  lands  writius,  with  or  without  uower  of  revocation,  to  be  by  him 

incladed  in  the  °  .  ,  .  i  j 

deed,  to  com-  sealed  and  delivered  in  the  presence  of,  and  to  be  attested 
death  ofA,  *  ^Jy  ^^^  or  more  credible  witnesses,  or  by  his  last  will  and 
*"r  ctuaioH"  testament  in  writing,  or  any  codicil  or  codicils  thereto,  to 
fee,  or  payable    be  by  him  signed  and  published  in  the  presence  of,  and 

for  sach  times 

and  in  such  attested  by,  three  or  more  credible  witnesses,  to  limit  or 
ruprcts  u  i3.  appoint  to  or  to  the  use  of  himself,  or  any  other  person  or 
ft^'b**  v*°^^u*  persoJ^s  whomsoever,  any  annual  sum  or  annual  sums  of 
by  virtue  of  money,  yearly  rent-charge  or  rent-charges,  not  exceeding 
pointed  an  an-  in  the  whole  the  yearly  sum  of  £700  of  the  lawful  money 
TyS/'fo^Aor  ®f  ^^^*  Britain,  to  be  issuing  and  payable  out  of,  and 
her  Ufe,  charg-    charged  and  chargeable  upon,  all  or  any  of  the  manors  or 

ed  upon  and  »  *  .^ 

payable  out  of    Other  hereditaments  hereby  limited  and  appointed,  and 

the  said  land : 

—Held,  that 

li'gacy  duty  was  not  payable  in  respect  of  such  annuity. 
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granted  and  released,  ot  expressed  or  intended  so  to  be,        1846. 
situate,  lying,  being,  or  arising  in  or  within  the  said     /^^^^^Tokm. 
oonntjr  of  Suffolk,  and  in  the  parishes  of  Lambeg   and  ^\ 

Olenary,  in  the  county  of  Antrim  in  Ireland,  or  any  part  Hkktfo&d. 
or  parcel  thereof  respectively,  clear  of  all  taxes  and  out- 
goings whatsoever,  parliamentary  or  parochial,  and  to  com- 
mence from  the  death  of  the  said  Francis  Seymour  Ck)n« 
way.  Earl  of  Yarmouth  (the  said  testator),  with  sucb 
powers,  remedies,  and  securities  for  the  same  as  herein- 
after in  that  behalf  contained ;  the  same  annual  sum  or 
yearly  rent-charge,  annual  sums  or  rent-charges,  to  be 
either  perpetual  or  in  fee,  or  payable  for  such  time  or 
times,  for  such  purposes,  and  in  such  manner  in  all  re- 
spects, as  the  said  Francis  Seymour  Conway,  Earl  of  Yar- 
mouth, shall  think  proper,  and  shall,  by  the  same  or  any 
other  deed,  instrument,  or  will,  deeds,  instruments,  or 
wills,  to  be  respectively  executed  and  attested  as  aforesaid, 
direct  or  appoint." 

The  special  verdict  then  stated  the  death  of  the  said 
Francis,  Marquis  of  Hertford,  in  1822 ;  and  that,  on  the 
5th  October,  1829,  his  son,  Francis  Seymour  Conway,  then 
Marquis  of  Hertford,  the  testator,  made  a  codicil  to  his 
will,  whereby  he  limited  to  the  use  of  Lady  Strachan,  dur- 
ing her  life,  the  annual  sum  or  yearly  rent-charge  of  £700, 
to  be  issuing  and  payable  out  of,  and  charged  and  charge- 
able upon,  all  the  hereditaments  by  the  indenture  of  the 
2nd  of  October,  1802,  released,  limited,  &c.  The  special 
verdict  then  stated  the  death  of  Francis  Seymour  Conway, 
Marquis  of  Hertford,  on  the  1st  of  March,  1842,  and  the 
entry  .of  his  son,  the  present  defendant,  upon  the  lands  de- 
scribed in  the  indenture  of  release,  and  that  the  sum  of 
386/.  19f.  10^.,  was  demanded  by  the  Crown  as  legacy 
dnty  upon  the  said  annuity;  and  then  referred  for  the 
opinion  of  the  Court,  in  the  usual  form,  the  question 
whether  legacy  duty  was  payable  or  not  in  respect  of  the 
said  annuity. 
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1845.  Crompian,  for  the  Crown. — There  is  no  question  in 

Att.Iqbn.     ^^^^  ^^^  ^  *^  ^^®  amount,  or  how  the  duty  is  to  be  charge- 
,-    **.    *     able;  the  only  question  is,  whether  this  annuity  of  £700, 

Marqms  of  i  »f  ^ 

Hkrtford.  bequeathed  to  Lady  Strachau,  a  stranger  in  blood  to  the 
deceased,  is  or  is  not  subject  to  legacy  duty  at  all.  It  is 
contended  on  the  part  of  the  Crown  that  it  is.  First,  it  is 
money  "  charged  upon  the  real  or  heritable  estate  "  of  the 
late  Marquis  of  Hertford,  within  the  meaning  of  these  words 
in  the  55  Geo.  3,  c.  184,  sched.,  part  3,  title  '^  Legacies," 
clause  4.  There  can  be  no  doubt  that  any  direct  bequest  of 
this  nature,  in  the  form  of  a  rent-charge,  is  to  be  treated  as 
a  bequest  of  a  sum  of  money  liable  to  legacy  duty;  and  the 
liability  cannot  be  got  rid  of  by  considering  it  as  a  devise 
of  real  estate :  Attorney-General  v.  Jackson  (a).  It  is,  for 
the  purpose  of  the  legacy  duty  acts,  not  land,  but  money 
charged  on  land.  There  is  a  class  of  cases  within  which 
the  present  appears  to  fall ;  where,  the  testator  having  a 
general  and  absolute  power  of  disposition  over  the  property 
vested  in  him,  the  original  deed  or  other  instrument  is 
merely  the  machinery  by  which  the  party  mentioned  in  the 
will  obtains  the  entire  enjoyment  and  benefit  of  the  fund 
as  his  own  property.  Where  the  testator,  having  such  a 
general  disposing  power,  disposes  of  the  property  by  his  will, 
legacy  duty  is  payable  upon  it.  It  would  go  to  his  credi- 
tors, if  it  were  necessary,  for  the  payment  of  his  debts.  In 
such  a  case  the  will  is  treated,  not  as  in  execution  of  a 
power  under  the  original  deed  or  will,  but  as  an  actual 
testamentary  disposition  of  the  property.  Here  the  late 
Marquis  of  Hertford  had,  under  the  deed  of  1802,  an  ab- 
solute and  general  power  over  this  annuity ;  he  might  dis» 
pose  of  it  for  his  own  benefit ;  though  he  is  tenant  for  life 
only  of  the  estate  out  of  which  it  issues,  he  has  the  rent- 
charge  for  himself,  or  for  any  other  person  on  whom  he 
chooses  to  bestow  it,  during  his  life  or  afterwards.     The 

(a)  2C.&  J.  101. 
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case«  therefore^  is  governed  by  those  of  In  re  Cholmande-        1845. 
ky  (a)  and  Plait  v.  StnUh  (4),  which  established  that  a  tes-     ^„  7g,  J^ 
tamentaiy  gift  of  personal  property^  over  which  the  testator  «- . 

had^  by  deed  or  will,  a  general  and  absolute  power  of  ap-  Hutfom>. 
pointment,  was  subject  to  legacy  duty.  But,  at  all  events, 
this  annuity  falls  within  the  terms  of  the  45  Oeo.  3,  c.  28, 
s.  4,  which  subjects  to  legacy  duty  "  every  gift  by  any  will 
or  testamentary  instrument,  which,  by  virtue  of  any  such 
will  or  testamentary  instrument,  shall  have  effect  or  be  sa- 
tisfied out  of  the  personal  estate  of  such  person  so  dying, 
ftc.,  or  which  shall  have  been  charged  upon,  or  made  pay- 
able out  of,  any  real  estate,  &;c.,  of  the  person  so  dying, 
whether  the  same  shall  be  given  by  way  of  annuity,  or  in 
any  other  form/*  This  is  clearly  a  gift  by  way  of  annuity, 
charged  upon  and  made  payable  out  of  real  estate.  But  it 
will  be  said  that  it  is  also  within  the  terms  of  the  proviso 
upon  that  clause,  which  is  as  follows: — "Provided  al- 
ways, that  nothing  herein  contained  shall  be  construed  to 
extend  to  t^e  charging  with  the  duties  by  this  act  granted, 
any  specific  sum  or  sums  of  money,  or  any  share  or  propor- 
tion thereof,  charged  by  any  marriage  settlement  or  deed  or 
deeds  upon  any  real  estate,  in  any  case  in  which  any  such 
specific  sum  or  sums,  or  share  or  proportion  thereof,  shall 
be  appointed  or  apportioned  by  any  will  or  testamentary  in- 
strument, under  any  power  given  for  that  purpose  by  any 
such  marriage  settlement,  or  deed  or  deeds.''  Now  this 
proviso  shews  beyond  doubt,  that  the  enacting  part  of  the 
daoae  relates  to  a  case  like  the  present.  Then  is  it  taken 
oat  of  the  enacting  part  by  the  proviso  ?  Can  it  be  said 
that  in  this  case  there  is  a  charge,  by  the  deed  of  1802,  of 
any  "  specific  sum  of  money,  or  share  or  proportion  thereof," 
on  real  estate  ?  The  provision  in  that  deed  is  not  a  provision 
for  the  appointing  or  apportioning  of  any  specific  sum  of 
money.  Thechargingof  a  ''specific  sum''  must  have  relation 

(a)  1  C.  &  M.  149.  (6)  6  M.  &  W.  756. 

VOL.    XIV.  U  M.  W. 
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1845.        to  a  case  in  which  the  party  is  limited  in  amount,  and  where 

Att  Tgen.     the  instrument  points  out  what  he  is  to  do.  Here  the  testator 

V-  had  an  absolute  power  of  imposing  any  sum  he  pleased,  in  fa- 

Marqois  of  «  «=»       *  * 

Hbrtford.  TOur  of  any  person,  byway  of  rent-charge  on  the  property,  the 
only  limit  being  that  the  amount  should  not  exceed  JE700. 
The  "  specific  sum''  must  surely  mean  some  sum  to  be  given 
in  gross,  by  the  will,to  some  other  person,  and  cannot  extend 
to  a  power  of  appointment  like  this,  under  which  the  Mar- 
quis might  appoint  the  annuity  or  any  part  of  it  to  his  own 
use,  or  might  appoint  different  annual  sums,  from  year  to 
year,  to  different  persons.  A  rent-charge  or  annuity  is  not 
a  specific  sum  within  the  meaning  of  the  act  The  fourth 
section  clearly  refers  to  the  exercise  of  a  power  where  the 
party  has  not  the  fee  of  the  real  estate,  and  the  instrument 
gives  him  the  power  of  creating  an  interest  more  extensive 
than  he  possesses  in  the  real  estate.  And  the  proviso  ap* 
pears  to  be  directed  to  the  preventing  sums  in  gross,  which, 
by  the  original  instrument,  the  settlor  intends  to  be  charged 
in  favour  of  younger  children,  or  other  objects  of  his  bounty, 
from  being  liable  to  duty. 

Lastly,  this  is,  when  the  power  is  executed,  personal 
property  in  equity,  and  subject  as  such  to  legacy  duty.  [On 
this  point  he  cited  Sainton  v.  Ward  (a)]. 

Jervis,  for  the  defendant. — The  question  in  this  case 
cannot  be  affected  by  the  last  argument,  as  to  this  being 
personalty  in  equity ;  the  Legislature  has  now  expressly 
dealt  with  legacies  charged  upon  real  estate  as  such.  The 
question  in  truth  depends  altogether  upon  what  is  the 
proper  construction  of  the  stat.  45  Geo.  3,  c.  28,  s.  4. 
But  before  referring  to  that  act,  it  is  necessary  to  advert 
first  to  the  previous  act  of  the  86  Geo.  8,  c.  52,  s,  7,  which 
defined  what  was  to  be  considered  a  legacy,  where  given  by 
way  of  appointment  out  of  personal  estate,  and  upon  which 
the  cases  of  In  re  CAolmondeley  and  PkUt  v.  Rouih  were 
decided.    That  section  enacts,  "  that  any  gift  by  any  will 

(a)  2  Atk.  172. 
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or  testamentary  instrunient,  which  shall,  by  virtue  of  such  1845. 
will  or  testamentary  instrument,  have  effect  or  be  satisfied  j^^T^Igwi, 
out  of  the  personal  estate  of  such  person  so  dying,  or  out  ..  ^-. 
of  any  personal  estate  which  such  person  shall  have  power  Hs&tfobd« 
to  dispose  of  as  he  or  she  shall  think  fit,  shall  be  deemed 
and  taken  to  be  a  legacy  within  the  meaning  of  this  act, 
whether  the  same  shall  be  given  by  way  of  annuity,  or  in 
any  other  form,  and  whether  the  same  shall  be  charged 
only  on  such  personal  estate,  or  charged  also  on  real 
estate  of  the  testator  or  testatrix,  &;c.,  except  so  far  as 
the  same  shall  be  satisfied  out  of  such  real  estate  in  a  due 
execution  of  the  will  or  testamentary  instrument  by  which 
the  same  shall  be  given/'  Then  the  45  Greo.  8,  c.  28,  s.  4, 
extends  this  provision  to  gifts  by  will  or  other  testamentary 
instrument,  which  by  virtue  of  such  will  &;c.  are  charged 
upon  or  made  payable  out  of  the  real  estate.  To  be  liable, 
therefore,  as  a  gift  made  payable  out  of  the  real  estate,  it 
must  be  a  gift  by  will,  which  gift,  by  virtue  of  the  wiU,  is 
charged  on  the  real  estate  of  the  testator.  Is  this  a  gift 
by  the  will,  which  by  virtue  of  the  will  is  a  charge  on  the 
real  estate  of  the  testator?  Clearly  not.  In  the  case  of 
the  Jitamey-General  v.  Pickard  (a),  this  point  expressly 
arose.  There  the  question  was  as  to  the  amount  of  duty 
payable,  which  depended  upon  whether  the  first  devisor, 
by  whose  will  the  power  of  appointment  of  the  rent-charge 
was  created,  or  the  second  devisor,  by  whose  will  the  power 
was  executed,  was  to  be  deemed  the  donor  of  the  rent- 
charge.  The  Court  held  that  the  first  devisor  was  the 
donor,  applying  the  ordinary  rule  of  construction,  that  the 
execution  of  the  power  is  referred  to  and  incorporated  in 
the  instrument  by  which  it  was  created.  So  here,  it  is 
just  as  if  the  bequest  of  this  annuity  had  been  contained 
in  terms  in  the  deed  of  1802.  The  gift  to  Lady  Strachan 
is  not  by  the  last  Lord  Hertford;  he  only  selects  the  per- 

(a)  3  M.  &  W.  552 ;  S.  C.  in  error,  6  M.  &  W.  348. 
U2 
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1845.         son  in  whose  favour  it  shall  be  applied  by  the  original 

j^^^r^^J[^      donor;  and  it  is  precisely  the  same  in  effect  as  if  her  name 

«•     ^     had  been  mentioned  as  the  donee  in  the  original  deed. 

MarqaiB  of 

Hbrtfoed.  This^  therefore^  is  not  a  gift  by  wilt.  Nor  is  it  payable 
out  of  any  real  estate  "  of  the  party  so  dying."  Lord 
Hertford  had  no  estate  after  his  death,  when  the  annuity 
attached.  But  for  the  power,  he  could  not  have  affected 
the  estate  of  the  remainder-man  at  all.  The  4th  section 
is  to  be  read  thus  : — "  which,  by  virtue  of  such  will  &c., 
shall  be  charged  upon,  or  made  payable  out  of,  any  real 
estate  of  the  party  so  dying/'  Now  it  is  plain  that  the 
estate  upon  which  this  annuity  is  charged  is  not  the  estate 
of  the  testator.  Lord  Hertford,  but  the  estate  of  his  son, 
the  present  Marquis. 

Then  as  to  the  proviso.  In  the  case  of  The  Attorney^ 
General  v.  Pickard,  in  the  Exchequer  Chamber,  the  Court 
took  occasion  to  express  its  opinion  as  to  the  construction  of 
this  proviso.  Lord  Denman,  C.  J.,  says — "  The  meaning 
of  that  proviso  appears  to  me  quite  consistent  with  the 
view  we  are  taking  of  this  case ;  where  the  charge  is  not 
by  will,  but  by  deed,  then  the  act  has  said  that  it  shall 
not  be  considered  as  a  leffacy ;  it  is  a  gift  by  a  marriage 
settlement."  If  the  original  instrument  creating  the 
power  be  a  wiUy  the  duty  is  paid  in  reference  to  that  will ; 
if  it  be  a  deed,  no  legacy  duty  is  payable  at  all.  But  it  is 
said  the  proviso  applies  only  where  a  gross  specific  sum  is 
charged  at  all  events  by  the  deed,  and  the  proportions  of 
that  charge  are  applied  by  the  will.  But  surely  a  rent- 
charge  of  i6700  a  year  is  a  specific  sum.  The  words  of  the 
proviso  are  fully  satisfied  by  a  charge  of  a  specific  amount^ 
the  application  of  which  by  the  will  is  in  the  power  of  the 
donee. 

The  cases  In  re  Cholmondeley  and  Piatt  v.  Rcuth  are  no 
authorities  against  the  defendant,  because  they  were  de- 
cided on  the  ground  that  the  testatrix  in  the  former  case, 
and  the  testator  in  the  latter,  had  the  entire  disposition  of 
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the  whole  corpus  of  the  estate.     Bat  can  it  be  said  that        1845. 


Att.-Gxn. 


the  effect  of  this  deed  was  to  create  a  new  real  estate  of 
iE700  a  year,  by  way  of  rent-charge?     Clearly  not.    It  is  »• 

Bsi>rQiiis  of 

not  the  testator's  real  estate  on  which  the   annuity  is     Hkrtford. 
charged,  or  out  of  which  it  is  to  be  satisfied. 

Cron^ton,  in  reply. — It  is  obvious  that  the  45  G^.  8, 
c.  28,  s.  4,  was  passed  with  reference  to  powers  of  this 
description,  given  by  deed,  where  the  donee  has  no  estate. 
The  words,  '*  or  which  such  person  may  have  the  power  to 
dispose  of,''  must  refer  to  cases  where  no  estate  exists  in 
the  testator.  And  the  decisions  in  In  re  Cholmondeley 
and  Piatt  v.  Bouth  proceed  upon  this  principle.  Why 
must  the  annuity  be  satisfied  out  of  his  estate  ?  He  has 
a  power  pro  tanto  of  disposing  of  the  estate,  and  that  is 
sufficient  to  bring  him  within  the  words  of  the  statute ;  it 
is  not  necessary  for  that  purpose  that  he  should  have  the 
whole  estate.  Secondly,  this  case  is  not  within  the  pro- 
viso, because  this  is  not  a  charge  of  a  specific  sum.  A 
rent-charge  cannot  be  so  considered.  It  is  given  as  part 
of  the  estate  itself,  and  is  uncertain  in  duration.  The 
proviso  applies  only  to  a  sum  which  is  specific  at  the 
time  of  the  creation  of  the  power ;  where  a  sum  to  be 
afterwards  appropriated  or  divided  by  the  donee  is  specified 
in  the  instrument  creating  the  power. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^The  question  raised  in  this  case  is,  whether 
the  appointment,  by  the  codicil  to  Lord  Hertford's  will,  of 
the  annuity  of  £700  a  year  to  Lady  Strachan,  pursuant  to 
the  powers  contained  in  the  deed  of  the  2nd  October,  1802, 
be  liable  to  legacy  duty  or  not,  under  the  55  Geo.  3, 
c.  184. 

That  statute  imposes  a  duty  on  every  legacy  given  by 
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1845.        willy  either  out  of  the  personal  estate  of  the  testator,  or 

Att  .  Gmn      ®"^  ^'  ^^  chargeable  upon,  his  real  estate,  or  out  of  monies 

«•  to  arise  by  the  sale,  mortgage,  or  other  disposition  of  his 

MarqniBof 

Hbrtfobd.     real  estate. 

What  is  a  legacy  out  of,  or  charged  upon,  the  real  estate 
of  the  testator,  depends  upon  the  construction  of  the  45 
Geo.  3,  c.  28,  which  first  imposed  a  duty  on  such  legacies, 
and  is  incorporated  with  the  65  Geo.  8  by  the  general 
provision  contained  in  sect.  8  of  that  act.  The  material 
section  of  the  45  Gteo.  3  is  the  fourth.  It  defines  what  a 
legacy  of  personalty  is,  as  had  been  previously  done  by  the 
statute  of  36  Geo.  8,  c.  52,  and  adds  a  definition  of  what  a 
legacy  is  payable  out  of  the  real  estate.  It  provides, 
"  that  every  gift  by  any  wiU  or  testamentary  instrument 
of  any  person  dying  after  the  passing  of  this  act,  which,  by 
virtue  of  any  such  will  or  testamentary  instrument,  shall 
have  effect  or  be  satisfied  out  of  the  personal  estate  of 
such  person  so  dying,  or  out  of  any  personal  estate  which 
such  person  shall  have  power  to  dispose  of  as  he  or  she 
shall  think  fit,  or  which  shall  have  been  charged  upon,  or 
made  payable  out  of,  any  real  estate,  or  be  directed  to  be 
satisfied  out  of  any  monies  to  arise  by  the  sale  of  any  real 
estate  of  the  person  so  dying,  or  which  such  person  may 
have  the  power  to  dispose  of,  whether  the  same  shall  be 
given  by  way  of  annuity,  or  in  any  other  form,  shall  be 
deemed  and  taken  to  be  a  legacy  within  the  true  intent 
and  meaning  of  this  act :  Provided  always,  that  nothing 
herein  contained  shall  be  construed  to  extend  to  the 
charging  with  the  duties  by  this  act  granted  any  specific 
sum  or  sums  of  money,  or  any  share  or  proportion  thereof^ 
charged  by  any  marriage  settlement,  or  deed  or  deeds, 
upon  any  real  estate,  in  any  case  in  which  any  such  specific 
sum  or  sums,  or  share  or  proportion  thereof,  shall  be  ap- 
pointed or  apportioned  by  any  will  or  testamentary  in- 
strument, under  any  power  given  for  that  purpose  by  any 
such  marriage  settlement,  or  deed  or  deeds.'' 
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If  we  had  to  construe  the  first  part  of  this  clause  only,         1845. 
without  taking  the  proviso  and  subsequent  section  into     aw.Jqbk, 
consideration,  we  might  probably  have  held  that  the  ap-     ^    ^\    , 
pointment  of  the  annuity  to  Lady  Strachan  was  liable  to     HsRTroEo. 
duty.   The  case  of  In  re  Cholmondeley  had  already  decided, 
that  where  a  person  had  absolute  power,  under  a  settle* 
ment,  to  dispose  of  a  sum  of  money  by  will,  a  gift  by  will 
of  the  whole  of  the  sum  in  different  portions  to  different 
legatees  was  liable  to  the  legacy  duty ;  and  if,  instead  of  a 
sum  of  money,  the  power  had  been  to  appoint  an  annuity 
charged  upon  personal  estate,  there  would  have  been  no 
doubt  but  that  the  gift  of  the  annuity  by  will  would  have 
been  liable  to  legacy  duty,  though  the  whole  annuity  had 
been  given  to  one  person.   It  cannot  make  any  difference  in 
this  respect,  whether  a  part  of  the  fund  which  the  testator 
has  an  absolute  power  to  dispose  of,  or  the  whole  fund,  be 
given;  the  legacy  is  equally  ''satisfied  out  of^'  personal 
estate  which  the  testator  has  power  to  dispose  of  as  he 
should  think  fit 

If  such  be  the  construction  of  the  fourth  section  in  the 
part  relating  to  personalty,  it  would  be  reasonable  to  put 
the  same  construction  on  the  part  relating  to  real  estate ; 
and  therefore  we  should  have  probably  held,  that,  this 
annuity  itself  being  real  estate  which  Lord  Hertford  had 
absolute  power  to  dispose  of,  as  the  gift  of  a  sum  charged 
upon  it,  or  of  part  of  the  annuity,  would  have  been  liable, 
so  a  gift  of  the  whole  would.  Still,  however,  there  would 
have  been  a  difficulty  in  fixing  the  defendant  in  this  in- 
formation with  the  duty  under  sect.  5,  because,  if  the 
annuity  iiMelf  was  the  ''real  estate''  which  the  late  Marquis 
had  the  power  to  dispose  of,  the  defendant,  the  present 
Marquis,  was  not  the  person  entitled  to  thai  real  estate. 
He  was  entitled  to  an  estate  for  life  in  the  real  estate 
charged  with  the  annuity;  but  that  real  estate  the  late 
Marquis  had  no  power  to  dispose  of. 

The  proviso  which  follows,  however,  creates  a  further 
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1845.         difficulty^  which  we  cannot  get  over;   and,  reading  the 

^Jqjj^      whole  clause  together,  we  think  that  the  intention  of  the 

V.  Legislature  to  render  such  a  gift  as  this  liable  is,  at  all 

BSSTQIIUI  of  -  1       •  1 

HBRTroRD.  events,  not  so  clearly  expressed  as  that  we  ought  to  decide 
against  the  defendant.  It  is  a  settled  principle,  that  the 
subject  ought  not  be  charged  with  a  duty,  except  by  words 
clearly  imposing  it.  It  is  extremely  probable,  that  the 
framer  of  the  clause  intended  to  protect  provisions  for 
families  only  out  of  pecuniary  charges  on  real  estate  by 
antenuptial  or  postnuptial  marriage  settlements;  espe- 
cially when  we  bear  in  mind,  that  the  45  Geo.  3,  c.  28, 
first  imposed  a  duty  on  legacies  to  children  or  their  de- 
scendants :  and  it  is  likely  that  the  large  words  were  in- 
troduced with  a  view  of  completely  securing  the  object. 
But  we  cannot  act  upon  such  a  conjecture.  The  words 
embrace  every  charge  by  deed  of  a  specific  sum  or  sums ; 
and  if  the  proviso  protects  an  appointment  by  will,  where 
the  charge  is  of  £700  in  one  sum,  it  is  difficult  to  conceive 
why  it  should  not  equally  apply  to  any  number  of  sums  of 
£700  payable  annually.  Mr.  Crampion  however  con- 
tended, that  the  words  '' specific  sum''  only  applied  to 
charges  of  sums  certain,  the  precise  amount  of  which  was 
ascertained  by  the  deed  or  settlement.  But  we  have  a 
difficulty  in  understanding  why  the  Legislature  should 
mean  to  give  an  exemption  where  the  charge  was  £700 
certain,  and  to  take  it  away  where  it  was  a  charge  of  £700, 
or  less,  at  the  option  of  the  donee  of  the  power.  Indeed, 
Lord  Denman  has  already  intimated  his  opinion,  in  deliver- 
ing the  judgment  of  the  Court  of  Exchequer  Chamber,  in 
error,  in  Pickard  v.  The  Aitomey-Generalj  that  charges  of 
this  nature  (for  the  charge  there  was  of  an  annuity  not  ex- 
ceeding a  certain  amount)  would  be  exempt,  if  originally 
made  by  deed,  under  this  proviso. 

For  these  reasons,  we  are  of  opinion  that  our  judgment 
must  be  for  the  defendant. 

Judgment  for  the  defendant. 
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1845. 


LUMLET   V.   DUBOURG.  Jme  12. 

1  HIS  was  a  rule  for  jadgment  as  in  case  of  a  nonsuit.  The  plaintiff, 
The  plaintiff,  having  given  a  peremptory  undertaking  to  p^^^ptoryim. 
proceed  to  trial  at  the  London  Sittings  after  Easter  Term,  ^^^^  ^^_ 
gave  notice  of  trial  accordingly,  and  entered  the  cause  and  don  Sittings 

after  Easter 

carried  in  the  record  in  due  time.     It  appeared  also  that  Term,  gave  no- 

it  was  made  a  special  jury  cause;    but,  as  was    sworn,  ^2[g\y^'^and" 

not  for  the  purpose  of  delay.     There  were  only  two  days*  ^^^^^  ^ 

sitting,  and  from  press  of  business  the  cause  was  made  a  had  been  made 

remanet  to  the  sittings  after  the  present  term ;  but  on  the  ^^^n  Sbie 

second  day  of  this  term  (May  23)  the  defendant  obtained  ^^^l^ZT' 

the  above  rule  for  judgment  as  in  case  of  a  nonsuit  for  not  for  trial  at  those 

....  ,  _  sittings,  and 

proceeding  to  trial  pursuant  to  the  peremptory  under-  the  cause  stood 
taking.  On  the  28th  of  May,  Hoggins  obtained  a  rule  lu^'.^but't^re 
calling  upon  the  defendant  to  shew  cause  why  that  rule  5**'**^^"^*^*' 
should  not  be  discharged,  and  the  peremptory  undertaking  sittings,  it  was, 
enlarged  to  the  sittings  after  this  term.  The  affidavits  others,  made  a 
filed  in  answer  to  this  rule  stated,  that,  although  notice  of  "ttllSf  after**'' 
trial  was  given  for  the  2nd  of  May,  the  cause  was  not  Trinity  Term : 

^^fxtldm  that 

entered  until  the  8th,  which  was  the  last  day  for  entering  nnder  these 

causes  for  trial  at  those  sittings;  that  the  cause  when  thepUintrff^' 

entered  was  No.  20  in  the  list,  and  that  only  five  causes  ^ " »  m  tT 

remained  undisposed  of  at  those  sittings.  entitle  the  de- 

fendant to  judg- 
ment as  in  case 

Ogk  now  shewed  cause.— The  defendant  is  entitled  to  ^^^r^^^' 
judgment,  as  the  plaintiff  has  failed  to  perform  his  under-  *®  ^Ttoh!!!' 
taking.    It  is  only  by  the  favour  of  the  Court  that  the  dertaking. 
plaintiff  is  permitted  to  try  the  cause  upon  giving  such 
undertaking,  for,  in  strictness,  the  defendant  was  before 
entitled  to  judgment.    The  undertaking,  when  given,  is 
peremptory,  to  try  absolutely  and  at  all  events ;  and,  the 
cause  not  having  been  tried  at  the  time  named,  the  plaintiff 
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1845.  is  in  default  And  the  defendant's  affidavits  also  shew^  that 
the  plaintiff  did  not  use  due  diligence  to  get  the  cause 
tried,  but  so  far  from  doing  so,  neglected  to  enter  it  until 
the  last  day,  in  consequence  of  which  it  stood  No.  20  in 
the  list ;  and  he  further  impeded  the  trial,  by  making  it  a 
special  jury  cause.  In  fFdrd  v.  T\imer{a),  where,  the 
plaintiff  being  under  a  peremptory  undertaking  to  try  at 
the  summer  assizes,  and  the  cause  was  made  a  remanet 
in  consequence  of  the  illness  of  the  judge,  the  plaintiff 
gave  notice  of  trial  for  the  spring  assises,  which  was 
afterwards  withdrawn,  and  the  defendimt,  in  Easter  Term, 
obtained  a  rule  absolute  for  judgment  as  in  case  of  a 
nonsuit,  a  rule  having  been  obtained  to  set  that  judg- 
ment aside,  Coleridge,  J.,  said,  "  Here  the  plaintiff  had 
failed  to  take  the  cause  down  for  trial,  and  been  in  de- 
fault, and  the  defendant  consequently  had  a  right  to  his 
remedy  under  the  statute,  and  had  a  rule  nisi  accordingly. 
That  rule  was  discharged,  not  because  it  was  improperly 
obtained,  but  on  condition  of  the  plaintiff  undertaking  to 
try  the  action  at  the  next  assizes.  Then  comes  the  ques- 
tion, whether  there  was  any  default  on  the  part  of  the 
plaintiff  at  the  next  assizes.  In  one  sense  there  was  none^ 
as  there  was  no  moral  fault,  and  no  neglect  on  his  part ; 
but  in  the  sense  of  a  condition,  it  was  a  peremptory  under- 
taking to  be  responsible,  though  he  had  no  control  over 
the  circumstances  which  prevented  the  trial.  The  plain- 
tiff should  have  applied  in  Michaelmas  Term  to  enlarge 
his  peremptory  undertaking,  and,  if  that  had  been  done, 
no  doubt  the  Court  would  have  looked  into  all  the  facts  of 
the  case.  The  only  use  of  the  subsequent  default  is  to  see 
how  far  the  plaintiff  may  be  excused,  and  whether  he  is 
entitled  to  an  extension  of  time.  I  think,  therefore,  that 
it  was  not  an  irregularity  for  the  defendant  to  sign  judg- 
ment as  in  case  of  a  nonsuit  two  terms  after.''     That  case 

(a)  5  Dowl.  P.  C.  22. 
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18  in  point,  and  is  decisive  of  the  present.  [Alaerson,  B. —  1846. 
How  can  it  be  said  that  the  plaintiff  neglected  to  try,  within 
the  meaning  of  that  word  in  the  stat.  14  Geo.  2,  c.  17,  s.  1, 
when  it  was  in  consequence  of  the  illness  of  the  judge  that 
the  cause  was  not  tried  ?  Pollock,  C.  B. — That  decision 
seems  to  have  been  made  without  adverting  to  the  terms 
of  the  statute.]  This  case  is  stronger  in  that  respect ; 
for  here  it  was  the  plaintiff's  default  that  the  cause  was 
not  tried,  as  he  neglected  to  enter  the  cause  in  due  time, 
so  as  to  be  set  down  early  enough  in  the  list  to  be  tried  at 
those  sittings.  In  a  recent  case  in  the  Common  Pleas, 
Petrie  v.  CulUn  (a),  the  plaintiff,  being  under  a  per- 
emptory nndertakiag  to  proceed  to  trial  at  a  particular 
sittings,  set  down  the  cause  for  trial  on  the  eyening  of  the 
last  day  allowed  for  so  doing,  and  from  press  of  business 
it  was  made  a  remanet ;  the  plaintiff  having  taken  no 
steps  in  the  following  term  to  enlarge  or  discharge  his 
peremptory  undertaking,  the  defendant  obtained  judgment 
as  in  case  of  a  nonsuit,  and  the  Court  refused  to  set  it 
aside. 

Hoggina,  who  appeared  in  support  of  the  rule,  was  not 
caUed  upon. 

Pollock,  C.  B. — ^In  the  course  of  this  term,  we  had 
occasion  to  look  into  the  form  of  a  peremptory  under- 
taking, and  to  consider  the  case  of  Petrie  v.  CuUen,  but, 
on  inquiry,  we  found  that  that  case  was  decided  on  the 
special  circumstances  of  the  case,  there  having  been  an 
actual  default.  Where  a  plaintiff  gives  a  peremptory  un- 
dertaking, he  thereby  undertakes  to  proceed  to  the  trial  of 
the  cause  according  to  the  practice  of  the  Court.  How, 
then,  can  it  be  said  that  he  neglects  to  do  so,  when  he  is 
ready  to  try,  but,  from  the  illness  or  by  the  act  of  the 

(a)  14LawJ.,N.S.,  C.P.,30. 
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1845.  Judge^  the  cause  is  made  a  remanet?  It  may  have  been 
that  if,  in  this  case,  the  plaintiff  had  entered  the  cause 
sooner,  it  would  have  been  tried;  b^t  a  party  having  a 
particular  time  to  enter  a  cause,  he  is  entitled  to  the  whole 
time  which  the  course  and  practice  of  the  Court  allows  for 
that  purpose,  and  it  cannot  be  negligence  in  a  suitor  if  he 
neglects  to  enter  it  sooner  than  the  practice  requires. 
The  rule  will,  therefore,  be  absolute  to  set  aside  the 
judgment  signed,  and  enlarge  the  peremptory  undertaking 
until  the  sittings  after  the  present  term ;  but  we  think  it 
ought  to  be  without  costs. 

Alderson,  B. — ^I  am  of  the  same  opinion.  It  is  always 
useful  to  revert  to  original  principles;  and  we  should 
therefore  look  to  the  statute  on  which  the  practice  in 
question  is  founded.  Now,  by  the  first  section  of  the  14 
Geo.  2,  c.  17,  it  is  enacted,  that  "  when  any  issue  is  joined 
in  any  action  or  suit  at  law  in  any  of  his  Majesty's  Courts 
at  Westminster,  &c.,  and  the  plaintiff  in  any  such  action 
or  suit  shall  neglect  to  bring  such  issue  on  to  be  tried  ac- 
cording to  the  course  and  practice  of  such  courts  respect- 
ively, it  shall  be  lawful  for  the  judge  or  judges  of  the  said 
courts  respectively,  at  any  time  after  such  neglect,  &c.,  to 
give  the  like  judgment  for  the  defendant  as  in  cases  of 
nonsuit,  unless  the  said  judge  or  judges  shall,  upon  just 
and  reasonable  terms,  allow  any  further  time  or  times  for 
the  trial  of  such  issue ;  and  if  the  plaintiff  shall  neglect  to 
try  such  issue  within  the  time  or  times  so  allowed,  then 
and  in  every  such  case  the  said  judge  or  judges  shall  pro- 
ceed to  give  such  judgment  as  aforesaid.^'  Now,  how  can 
a  plaintiff  be  said  to  neglect  to  try  an  issue,  when  its  not 
being  tried  was  the  act  of  the  judge,  over  which  he  had  no 
control  ?  It  is  argued,  however,  that  a  peremptory  under- 
taking is  an  undertaking  to  try  at  all  events ;  but  that  is 
not  so,  for  the  rule  discharging  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  on  the  plaintiff's  giving  a  peremptory 
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undertaking,  is  properly  the  act  of  the  Court,  which  gives  ^^846. 
the  plaintiff  additional  time  to  try  the  cause.  In  the  first 
part  of  the  section,  the  same  word  "  neglect  '^  is  used ;  but  it 
is  the  established  practice,  that  where  a  plaintiff  has  made 
no  default,  but  takes  his  cause  down  for  trial,  and  it  is 
made  a  remanet,  the  defendant  cannot  have  judgment  as 
in  case  of  a  nonsuit,  but  must,  if  he  is  anxious  to  have  the 
cause  tried,  take  it  down  by  proviso  (a) ;  the  reason  of 
which  is,  that  there  has  been  no  neglect  to  proceed  to  trial 
according  to  the  course  and  practice  of  the  Court.  Then, 
it  having  been  decided  not  to  be  a  neglect  within  the  mean- 
ing of  that  word  in  the  first  branch  of  the  section,  what 
reason  is  there  for  putting  a  different  construction  on  the 
latter  part  of  the  section  ?  I  can  see  none.  With  respect 
to  the  case  of  Petrie  v.  Cullen,  I  spoke  to  the  Chief  Justice 
about  it ;  and  he  said  it  was  decided  on  the  special  circum- 
stances of  the  case,  and  there  had  been  an  actual  neglect 
on  the  part  of  the  plaintiff. 

Platt,  B.,  concurred. 

Rule  absolute,  with  costs. 

(a)  See  King  v.  Pippety  1  T.  R.  492. 
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juneU.  The  Attorney-General  v.  Brown. 

An  infonnation    f  HIS  was  an  information  at  the  suit  of  the  Attorney- 

at  the  Boit  of  ,i.»  iiii*  ii»  i»i 

the  Attorney.  General,  which  stated,  that,  before  and  at  the  time  of  the 
that  Uie  Qaeen  Committing  of  the  trespasses  &c.,  our  lady  the  Queen  was, 
waa  sdaed  in      ^^^  g|.jn  jg  geiged  in  her  demesne  as  of  fee  in  right  of  her 

her  demenie  as  '  '^ 

of  fee  of  Wai-  crowu  of  England,  of  and  in  a  certain  forest,  called  Wal- 
and  that  the'  tham  Forest,  within  the  county  of  Essex ;  and  that  the 
ScStors  u "  Queen  and  all  her  ancestors,  kings  and  queens  of  England, 
enjoyed  the  Mid  hq^  their  assigns,  continually  held  and  enjoyed  the  said 

iorest|  and  the 

gameofbeaati  forcst,  and  the  game  of  wild  beasts  and  fowls  of  forest, 
forestl^hase,  chasc,  and  warren,  coming  and  arising  of  and  in  the  said 
Sicrdn^d  aU  ^^'®**»  ^^^  ^^  rights,  profits,  privileges,  liberties,  and  fran- 
righta  &e.,  ap-  chiscs  appertaining  thereto,  until  &c.,  and  that  the  Queen 
thereto, without  still  of  right  ought  to  have  and  enjoy  the  said  forest,  and 
nntuthedcfend-  ^^^  ^^  game,  and  the  said  rights,  profits,  privileges,  liber- 
ant  anlawfuUy    ^j^s,  and  franchises,  in  as  full  and  ample  a  manner  as  hath 

made  a  fence  ^ 

and  ditch  on  been  always  accustomed ;  yet  that  the  defendant,  without 
foreat,  and  in-  Rny  lawful  warrant,  right,  or  title  in  that  behalf,  unlawfully 
Screof^and^***  iuclosed,  and  made  a  high  fence,  and  dug  and  made  a  deep 
Mparated  the     ditch,  in  and  upon  the  soil  of  the  said  forest,  to  wit,  upon 

aame  from  the 

reaidueof  the  and  around,  to  wit,  five  acres  of  land,  situate  &c.,  and 
cro«ched°and''  hciug  parcel  of  and  within  the  said  forest,  and  thereby 
naurped  there-    inclosed  a  great  part,  to  wit,  the  said  five  acres,  of  the  said 

on,  tothegreat  o  r       /  ^  j 

injury  and  dia-  forest,  and  cucroached  and  usurped  thereupon,  and  scpa^ 
Qneen  in  her  rated  the  same  from  the  residue  of  the  said  forest,  and 
Sfdamaite  Mid  '^^'ongfuHy  and  uujustly  kept  and  continued  the  said  fence  so 
deatmction  of    erected,  and  the  said  ditch  so  dug  as  aforesaid,  and  the  part 

the  vert  and  .  ^  r 

Teniaon  therein,  of  the  said  forest  SO  separated  and  encroached  and  usurped 

ii^eriaon^of  the  upon  as  aforesaid,  from  thence  hitherto ;  whereby,  and  by 

J^**^" -"^  reason  of  the  premises,  our  lady  the  Queen  cannot  have 

a  general  plea  and  cujoy  the  said  forest,  and  the  said  game,  and  the  said 

might  be  plead-  rights,  profits,  privileges,  liberties,  and  franchises  in  as  full 

ed  to  thiJ  in* 
formation. 
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and  ample  a  manner  as  she  of  right  ought  to  have  and  1845. 
enjoy  the  same ;  to  the  great  injury  and  disturbance  of  our 
said  lady  the  Queen  in  the  said  forest,  to  the  great  damage 
and  destruction  of  the  vert  and  venison  of  and  in  the  said 
forest,  to  the  disinherison  of  our  said  lady  the  Queen  in 
the  premises,  and  contrary  to  the  laws  in  that  behalf,  &c. 

Flea,  not  guilty.    Demurrer,  and  joinder. 

The  point  stated  for  argument  on  the  part  of  the  Crown 
was,  that  the  plea  was  not  pleaded  according  to  the  rules 
of  law  which  applied  to  pleadings  against  the  Crown ;  and 
that  the  plea  ought  to  shew  a  sufficient  title  in  the  defend- 
ant, if  it  was  intended  to  rely  upon  such  title  against  the 
Crown. 

JervU,  for  the  Crown. — It  may  be  admitted,  that,  if  this 
had  been  an  information  of  intrusion  at  the  suit  of  the 
Crown,  the  plea  of  not  guilty  would  have  been  admissible, 
the  subject  being  expressly  allowed  by  the  stat.  21  Jac.  1, 
c.  14,  to  plead  that  plea  to  an  information  of  intrusion : 
Porter^s  Case  (a).  But  this  is  an  information  in  the  nature 
of  an  action  on  the  case,  in  which  there  is  no  statute  to 
enable  the  subject,  as  against  the  Crown,  to  plead  not 
guilty,  but  he  is  bound  to  shew  his  title  specially.  The 
Crown  does  not  claim  the  soil  of  the  forest  itself,  but  only 
certain  forestal  rights  over  it,  and  therefore  it  may  possibly 
be  considered  advisable  to  amend  the  information,  by  stat- 
ing, not  that  the  Queen  is  seised  in  her  demesne  as  of  fee 
of  the  forest,  but  merely  that  she  is  seised  as  of  fee ;  but 
whether  this  amendment  be  made  or  not,  the  defendant  is 
not  at  liberty  to  plead  as  he  has  done.  Nor  can  he  main- 
tain a  right  to  plead  not  guilty  by  virtue  of  the  stat.  21 
Jac.  1,  c.  4,  s.  4,  which  applies  only  to  informations  on 
penal  statutes.    [Pollock,  C.  B. — No ;  that  statute  has  cer- 

(a)  1  Rep.  17  a. 
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2^^  tainly  nothing  to  do  with  the  present  case.]  He  there- 
fore remains  as  at  common  law^  according  to  which^  and 
to  the  ancient  course  of  the  Exchequer,  "  if  in  an  infor- 
mation of  intrusion  into  lands  or  tenements  the  defendant 
plead  not  guilty,  he  shall  lose  the  possession ;''  because  in 
that  case  **  the  king's  learned  counsel  cannot  know  the 
defendant's  title,  to  provide  to  answer  the  same,  as  the  de- 
fendant may  do  to  the  king's  title:''  4  Inst.  116. — [He 
cited  also  Manning's  Exchequer  Practice  (Bevenue  Branch) 
198,  and  Vin.  Abr.,  Forest,  (F).] 

Willes,  for  the  defendant,  was  not  called  upon. 

Per  Curiam. — ^Without  expressing  any  decided  opinion 
on  this  point,  we  certainly  cannot  say  that  this  is  a  bad 
plea.  The  defendant  may  have  no  intention  of  setting  up 
title  in  himself,  but  merely  of  denying  that  he  committed 
the  act  in  question. 

Jervii  then  intimated  that  the  Crown  would  amend. 
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ChAFPELL  V,  PUBDAY.  June  12. 

t^ASE  for  the  infringemeDt  of  the  plaintiff's  copyright  A  foreign  au- 
in  a  musical  composition,  being  the  overture  to  an  opera  abroad^ who^ 
called  "Pra  Diavolo."  There  were  pleas  denying  the  ^'^  biP^^^'e' Jf^^ 
existence  of  the  copyright  claimed,  and  that  the  plaintiff  work  abroad, 

.  .        ,       ^  baa  not,  at 

was  the  proprietor  thereof.  common  law, 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sit-  ^'ate^s^Anne, 
tings  after  Trinity  Term,  1844,  the  following  facts  were  q^*^^  \\q 

proved  : —  any  copyrigbt 

In  the  year  1829,  M,  Auber,  being  a  subject  of  Prance,  "  Therefore,  a 
and  residing  at  Paris,  composed  there  the  overture  to  hrt^rfers^""* 
*'  Fra  Diavolo,"  and  shortly  afterwards  assigned  it  to  a  M.  abroad,  by  an 

m  .  -.-Ill       instroment,  not 

Troupenas,  who,  by  an  instrument  m  wntmg,  dated  the  under  seal,  bat 
28th  of  January,  1830,  assigned  it  to  M.  Latour,  a  denizen  Mcording^to 
in  England.     The  opera  was  represented,  and  the  overture  ^^^  ^'^  ^J'^*' 
played,  at  the  Op€ra  Comique  in  Paris,  before  such  assign-  copyright  of 
ment  to  Latour.    On  or  about  the  9th  of  Pebruary,  1830,  EngUnd  has 
the  overture  was  entered  at  Stationers'  Hall,  in  the  name  action^MaLst 
of  Messrs.  D'Almaine  &  Co.,  who  were  in  correspondence  »  British  sub- 

ject  who  after.. 

with  Troupenas.     On  the  13th  of  February,  1830,  Latour,  wards  pubiiahej 
in  Paris,  sold  the  copyright  of  the  overture  in  England  to  Engrwid. '" 
the  plaintiff,  Mrs.  Chappell,  by  a  memorandum  in  writing,    ^^^^l  f^\ 
not  under  seal,  but  which  was  by  the  French  law  a  valid  snit  in  equity 
and  perfect  assignment     On  the  5th  of  March,  1830,  the  evidence  at 
overture  was  printed  and  published  in  Paris.     On  the  2nd   bm  andan- 
of  June,  1836,  Latour,  Auber,  and  Troupenas,  joined  in  an  »wer  are  also 

'  '  '  x-  » •»  put  in  to  shew 

indenture  whereby  they  assigned  to  the  plaintiff  the  copy-  that  the  depo- 

right  in  England  ;  and  on  the  14th  May,  1840,  the  plain-  missibie  in  Vi. 

tiff  published  the  music  in  England.     The  defendant  af-  posUe'^uiS^i 

terwards,  without  the  license  of  the  plaintiff,  published  has  no  right  to 

,       ,       ,     ^  ,     ,         •,.       .         refer  to  the  bill 

copies  of  the  overture  m  England,  for  which  publication  and  answer  in 

^- .         ..  %_  ,.  his  address  to 

this  action  was  brought.  the  jury. 

The  plaintiff  tendered  in  evidence  certain  depositions 

VOL.  XIV.  X  M.  w. 


804  CA8B8  IN  TBfi  SXCHBQVXB, 

taken  in  a  suit  in  eqnity  relating  to  the  same  matter.  The 
reading  of  these  depositions  was  objected  to,  unless  the 
bill  and  answer,  which  also  were  put  in  by  the  plaintiff, 
were  allowed  to  be  read  by  the  defendant's  counsel,  and 
to  be  referred  to  by  him  in  his  address  to  the  jury.  The 
learned  Judge  received  the  depositions  in  evidence,  but 
would  not  allow  the  defendant's  counsel  to  make  use  of  the 
bill  and  answer  in  his  address  to  the  jury. 

It  was  contended  on  behalf  of  the  defendant,  that  the 
plaintiff  had  no  right  of  action ;  for  that  a  foreign  author, 
residing  abroad,  composing  a  work  there,  and  first  pub- 
lishing it  there,  could  not  communicate  to  another  person 
any  exclusive  copyright  in  such  work  in  England ;  and  that 
even  if  he  could,  the  assignment  of  the  18th  of  February, 
1830,  to  the  plaintiff  was  invalid,  not  being  by  deed,  nor 
being  attested  by  two  witnesses,  pursuant  to  the  8  Ann. 
c.  19.  The  Lord  Chief  Baron  reserved  these  points  for  the 
consideration  of  the  Court,  and  the  plaintiff  had  a  verdict, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit,  or  a  verdict  for  him  on  the  issues  denying  the 
copyright  and  the  proprietorship.  —  In  last  Michaelmas 
Term, 

Jervie  moved  for  a  rule  upon  the  points  reserved,  and 
also  for  a  new  trial,  on  the  alleged  ground  of  the  improper 
reception  of  the  depositions  in  evidence.  He  contended, 
with  respect  to  the  latter  point,  that  he  ought  to  have  been 
permitted  to  refer  to  the  bill  and  answer  in  his  address  to 
the  jury  at  the  trial,  and  cited  Edwardi  v.  The  Earl  of 
GkngaUia). 

Feb  Cubiam . — There  will  be  no  rule  on  this  point  The 
learned  counsel  was  not  entitled  to  read  and  make  use  of 
the  bill  and  answer  in  his  address  to  the  jury;  the  judge 


(a)  9  Law  J.,  N.S.,  Eiob.,  65. 
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only  is  to  look  at  them^  for  the  purpose  of  determining         1945. 
whether  the  depositions  are  evidence,  by  seeing  what  was 
in  issne  in  the  suit. 

On  the  other  points  a  rule  was  granted,  against  which, 
in  the  same  term  (Nov.  15  and  16), 

Martin,  Bytes,  Serjt.,  and  E.  James  shewed  cause. — The 
question  is,  whether,  under  the  circumstances  of  this  case, 
the  plaintiff  had  any  title  to  this  copyright  as  against  a 
person  who  has  pirated  the  composition  and  published  it 
in  England :  and  it  is  contended  that  she  clearly  has.  It 
was  proved  that,  by  the  law  of  France,  this  copyright 
exists ;  and  it  was  also  proved  that  the  assignment  made 
by.  Latour  to  the  plaintiff  was  a  valid  assignment  ac- 
cording to  the  law  of  that  country.  In  Donaldson  v. 
Beckett  {a),  in  the  House  of  Lords,  eight  of  the  Judges 
were  of  opinion  that  an  author  had  a  right  at  common 
law  to  the  exclusive  publication  of  his  work  in  the  first 
instance.  And  in  Bentley  v.  Foster  (&),  the  Vice-Chan- 
oellor  of  England  was  of  opinion  that  protection  was 
given  by  the  law  of  copyright  to  a  work  first  published  in 
this  country,  whether  it  was  written  abroad  by  a  foreigner 
or  not.  In  lyAlmaine  v.  Boosey  (e),  also,  it  was  expressly 
held,  that  the  English  assignee  of  the  copyright  of  a  foreign 
musical  composer  is  within  the  protection  of  the  statutes 
relating  to  copyright.  That  decision  is  precisely  in  point, 
and  is  identical  with  this  case,  as  to  the  facts  on  which  the 
judgment  of  the  Chief  Baron  there  proceeded.  The  case 
of  Delandre  v.  Shaw  {d)  will  be  relied  on  for  the  defend- 
ant; but  the  observation  of  the  yice-Chancellor  in  that 
case,  that  the  Court  **  does  not  protect  the  copyright  of  a 
foreigner,''  was  extra-judicial,  and  the  case  itself  has  no 


(a)  4  Burr.  2408.  (c)  1  Y.  &  C.  288. 

{h)  10  Sim.  320.  \d)  2  Sim.  237. 
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1845.  bearing  on  the  law  of  copyright.  The  case  of  Page  v. 
Townsend{a),  where  the  Vice-Chancellor  appears  to  have 
held  that  prints,  engraved  and  struck  off  abroad,  but  pub- 
lished here,  are  not  protected  from  piracy,  is  clearly  dis- 
tinguishable; and  was  put  on  the  ground  that  the  statutes 
there  referred  to  were  expressly  passed  to  protect  those 
works  which  were  designed,  engraved,  etched,  or  worked 
in  Great  Britain,  and  not  those  which  were  designed, 
engraved,  or  worked  abroad,  and  only  published  in  Great 
Britain.  The  case  of  Clemenii  v.  Walker  {b)  is  also  distin- 
guishable from  the  present;  for  the  judgment  proceeded 
altogether  on  the  ground  that  the  original  transfer  to  the 
plaintiff  of  the  copyright  in  this  country  was  merely  by 
parol,  and  that  there  was  not  any  assignment  or  consent 
in  writing  from  the  author  previously  to  the  publication 
by  the  plaintiff.  If  the  plaintiff  had  a  title  to  the  copy* 
right  of  this  work,  how  could  that  title  be  affected  by  a 
publication  in  Paris  over  which  she  had  no  control  ?  It 
is  not  meant  to  be  argued  that  the  bringing  of  a  copy, 
bond  fide,  from  Paris  of  this  publication,  would  be  an  in- 
fringement of  the  plaintiff's  right;  but  the  question  is, 
whether  the  defendant  has  a  right  to  publish  it  here.  It 
cannot  be  that  an  act  done  by  a  foreigner  in  Paris,  be- 
hind the  back  of  the  plaintiff,  can  be  of  any  avail  to  affect 
her  right.  On  this  case  coming  before  the  Lord  Chief 
Baron,  sitting  in  equity  (c),  this  question  arose,  whether, 
after  a  foreigner  has  published  his  work  in  a  foreign 
country,  he  can,  at  common  law,  assign  his  copyright, 
limited  to  Great  Britain,  to  a  British  subject,  so  as  to  give 
the  assignee  the  benefit  of  the  statute  relating  to  copy- 
right; and  his  Lordship  came  to  the  conclusion  that  Mrs. 
Chappell  had  that  right.  It  is  quite  indifferent  to  the 
plaintiff,  whether  she  takes  the  right  under  the  statute  of 
Anne  or  at  common  law.    There  is,  at  all  events,  nothing 

(o)  5  Sim.  395.  (h)  2  B»  &  Cr.  861.  (c)  4  Y.  &  C.  485. 
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in  that  statute  which  takes  away  her  right.     The  true         1845. 
view  of  this  subject  appears  to  be^  that  a  British  subfeci 
has  a  complete  and  perfect  copyright  in  his  own  produc- 
tion ;  that  a  fareiffner  has  an  imperfect  rights  defeasible  by 
.  prior  publication  in  this  country  by  another  person ;  and 
that  a  pirate  has  no  right  at  all.    All^  therefore^  that  M. 
Auber  had  to  do^  in  order  to  secure  his  rights  was  to  take 
care  that  he  was  not  anticipated  by  a  prior  publication 
here.     Then,  Benttey  v.  Foster,  and  the  former  decision 
in  Chappell  v.  Purday,  are  direct  authorities  to  shew  that 
he  may  assign  his  right  to  a  British  subject.     Did  he  then 
assign  it  to  the  plaintiff  by  a  valid  instrument  of  assign- 
ment?    It  is  said  that  this  instrument  amounts,  not  to  an 
assignment,  but  to  a  mere  license.     [Pollock,  C.  B.— They 
say,  because  it  professes  to  be  an  assignment  of  a  limited 
interest  only  in  the  copyright,  namely,  in   the  United 
Kingdom,  it  therefore  can  operate  only  as  a  license  to 
publish  the  work  within  those  limits.]     The  answer  is, 
that  wherever  the  common-law  right  exists,  the  statute 
fastens  on  and  applies  to  it ;  and  therefore,  where  there  is 
the  common-law  right  abroad,  the  statutable  right  may  be 
created  here.    It  may  be  said,  however,  that  the  author 
cannot  make  such  limited  assignment  himself,  keeping  the 
copyright  as  to  the  rest  of  the  world.     But  lyAlmaine  v. 
Boosey  is  an  authority  that  this  may  be  done ;  for  though 
the  objection  was  not  distinctly  taken  in  that  case,  the 
assignment  was  held  valid.     It  is  clear  and  admitted,  that 
a  foreigner  who  first  publishes  here  has  a  copyright  here. 
Can  it  be  said  that  he  thereby  loses  his  copyright  abroad  ? 
On  the  other  hand,  if  the  common  law  takes  no  notice  of 
the  right  abroad,  then  what  M.  Auber  reserves  to  himself 
here  is  so  small  a  quantity  of  interest  that  the  law  takes 
no  notice  of  it,  and  it  is  the  same  as  if  the  whole  had  been 
assigned.     But  further,  it  is  objected  that,  at  common 
law,  such  a  right  is  not  assignable.     The  definition  of  a 
chose  in  action,  which  is  incapable  of  assignment,  is  given 
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1845.        in  the  Termes  de  la  Ley,  121:  ''  when  a  man  hath  cause 
or  may  bring  an  action  for  some  duty  due  to  him,  as  an 
action  of  debt  upon  an  obligation^  annuity^  or  rent,  ftc ; 
and  because  they  are  things  whereof  a  man  is  not  pos- 
sessed, but  for  recovery  of  them  is  driven  to  his  action, 
they  are  called  things  in  action/'    The  very  terms  of  the 
st  atute  of  Anne  shew  that  copyright  was  assignable  in 
perpetuity  at  common  law ;  for  it  applies  to  ''  the  author 
of  any  book  or  books  already  printed,  who  hath  not  trans* 
ferred  to  any  other  the  copy  or  copies  of  such  book  or 
books,  &c.,  or  the  bookseller  or  booksellers,  &c.,  who  hath 
or  have  purchased  or  acquired  the  copy  or  copies  of  such 
book  or  books,  in  order  to  print  or  reprint  the  same/' 
Copyright  was  always  treated  as  personal  property,  and 
made  the  subject  of  bequest  and  assignment.    In  Tfmr 
son  Y.  Walker,  cited  in  Millar  ▼.  Tayhr  (a),  there  had  been 
an  assignment  of  the  copyright  in  the  year  1607.    In 
Shep.  Touchst.  231,  it  is  said,  "  most  chattels,  real  and 
persona],  may  be  given  and  granted  without  deed.''   [They 
referred  also  to  Jarman's  edition  of  Bythewood's  Convey- 
ancing, Vol.  7f  p.  645,  notes.]     This,  therefore,  being  a 
valid  contract  by  the  law  of  France  to  transfer  the  pro- 
perty in  this  unpublished  work,  which  was  of  the  nature  of 
personalty,  was  equally  a  valid  contract  at  common  law  to 
confer  the  right  of  publication  here.    Mr.  Justice  Story, 
(Conflict  of  Laws,  s.  262,  p.  219),  speaking  of  contracts 
required  by  law  to  be  in  writing,  says,  *^  If  such  contracts, 
made  by  parol  (per  verba),  are  sought  to  ^be  enforced 
elsewhere,  they  will  be  held  void,  exactly  as  they  are  held 
in  the  place  where  they  are  made.    And  so  the  like  rule 
applies,  vice  versa,  where  parol  contracts  are  good  by  the 
law  of  the  place,  but  would  be  void,  if  originally  made  in 
another  place,  where  they  are  sought  to  be  enforced,  for 
want  of  certain  solemnUies,  or  for  want  of  being  in  writing." 

(o)  ^fiun.  3335. 
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Now  here  it  is  undisputed,  that  the  first  contract  would        1845. 
▼est  the  property  in  France;  then  the  plaintiff  comes  to 
England  with  that  property,  and  jyAlmaine  v.  Boosey  is 
an  authority  that  she  retains  the  same  right  here. 

Then  as  to  the  supposed  necessity  for  two  witnesses  to 
the  assignment,  it  is  sufficient  to  say  that  there  are  no 
words  in  the  acts  of  Parliament  requiring  it.  The  ar- 
gument can  only  be  founded  upon  the  dictum  of  Lord 
EUenioraugh,  in  Power  y.  Walker  (a),  that,  inasmuch  as 
the  statute  of  Anne  requires  the  consent  of  the  proprie- 
tor, in  order  to  authorize  the  printing  of  any  book  by 
another  person,  to  be  in  writing,  the  necessary  conolu* 
sion  from  it  was  that  the  assignment  must  also  be  in 
writing ;  but  the  answer  is,  that  there  is  no  such  requisi- 
tion in  the  statute.  But  even  supposing  the  original  in- 
strument of  assignment  to  be  invalid,  the  plaintiff's  right 
is  not  affected  thereby;  because  there  was  no  publication 
here,  except  by  Auber,  and  the  person  claiming  under  him 
here,  (which  is  in  effect  by  himself),  before  the  assign- 
ment to  the  plaintiff  by  deed.  That  assignment  alone, 
therefore—there  having  been  no  adverse  publication  before 
it — made  the  plaintiff's  title  perfect. 

In  the  same  term  (Nov.  16  and  17),  and  in  Hilary  Term 
(Jan.  23), 

Jervis,  Godson,  and  Crompton  were  heard  in  support  of 
the  rule. — This  is  undoubtedly  a  question  of  great  import- 
ance, and  is  not  directly  affected  by  any  decidedcase.  And 
the  Court  may  determine  it  in  the  defendant's  favour,  with- 
out at  all  embarking  upon  the  question  as  to  the  title  of  a 
foreigner  in  copyright :  for  if  the  instrument  of  the  13th 
of  February,  1830,  was  no  valid  assignment  from  Latour 
to  the  plaintiff,  the  case  falls  entirely  within  the  decision 

(a)  3  M.  &  Sel.  9. 
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1845.  in  Clementi  v.  Walker  (a) ;  because^  in  such  case,  whatever 
title  Auber  transferred  by  the  contract  of  the  12th  of 
January,  1830,  the  plaintiff  had  none  until  the  year  1886, 
and  before  that  time  there  had  been  a  complete  publica- 
tion in  France,  and  so  the  case  is  governed  by  Clementi  y. 
Walker.  That  circumstance  prevents  its  being  an  English 
publication,  and  makes  it  a  foreign  one.  It  is  necessary, 
however,  to  enter  into  the  general  question ;  and  first,  as 
to  the  authorities  which  already  exist  on  this  subject. 
MiUar  v.  Taylor  {b)  and  Donaldson  v.  Beckett  {c)  decided 
only,  at  most,  that  a  natural  bom  subject  may  have  at 
common  law  a  perpetuity  of  copyright.  In  the  former 
case,  it  was  expressly  found  by  the  special  verdict,  that  the 
author  of  the  work  was  a  British  subject,  resident  in  Eng- 
land ;  and  that  appears  to  have  been  deemed  by  the  Court 
a  necessary  ingredient  in  the  finding.  So,  Bentley  v. 
Foster  {d)  established  only  that  a  foreigner  residing  and 
publishing  in  this  country  is  protected  against  piracy ;  the 
Yice-Chancellor  declined  to  give  any  /)pinion  on  the  larger 
question,  whether  a  foreigner  residing  abroad  has  a  copy- 
right here.  And  lyAlmaine  v.  Boosey  {e)  is  no  authority 
for  the  plaintiff^.  There  it  was  even  doubted  whether,  if 
a  foreigner  came  and  published  his  work  here,  he  had  a 
copyright;  but  no  opinion  was  given  upon  his  abstract 
right.  In  Chappell  v,  Purday  (/),  Lord  Alnnger  no  doubt 
intimated  an  opinion  that  the  foreigner  has  such  right, 
under  the  equitable  construction  of  the  statute  of  Anne. 
But  the  reason  assigned  by  his  Lordship,  that,  though  the 
statute  was  made  for  the  protection  of  British  subjects, 
the  same  reasons  apply  to  protect  a  foreigner,  for  that 
''  we  must  presume  that  the  foreign  law  would  do  the  same 
for  him,''  can  hardly  be  maintained.    The  case  of  Gtct- 


(a)  2  B.  &  Cr.  861.  (e/)  10  Sixn.  820. 

{h)  4  Burr.  2303.  (e)  1  Y.  &  C.  288. 

(c)  Id.  2408.  (/)4Y.&C.485. 
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chard  V.  Mori  {a)  is  a  strong  authority  for  the  defendant.  1845. 
That  case  establishes,  that  as  soon  as  a  work  is  published 
abroad,  if  that  be  before  a  positive  publication  here,  it  be- 
comes publici  juris  here,  subject  to  the  author's  right  to 
enforce  in  this  country  any  contract  relating  to  it,  although 
made  abroad.  Delandre  v.  Shaw  {b)  is  certainly  only  thus 
far  an  authority,  that  it  contains  an  expression  of  opinion 
on  the  part  of  the  Vice-Chancellor — ^undoubtedly  not  ne- 
cessary to  the  decision  of  the  case — that  the  legal  right 
does  not  exist  in  a  foreigner.  Page  v.  Toumsend  {c)  is  also 
to  a  certain  extent  an  authority  for  the  defendant.  That 
case  turned  upon  the  statutes  8  Geo.  2,  c.  13,  7  Geo.  8, 
c.  38,  and  17  Geo.  8,  c.  57,  for  protecting  property  in 
prints,  which  are  in  pari  materia  with  the  copyright  acts : 
and  there  the  Vice-Chancellor  says, — '*  It  is  plain  that  the 
object  of  the  Legislature  was,  to  protect  those  works  which 
were  designed,  engraved,  etched,  or  worked  in  Great  Bri- 
tain, and  not  those  which  were  designed,  engraved,  etched, 
or  worked  abroad,  and  only  published  in  Great  Britain,^' 
and  founds  himself  upon  the  authority  oiClemetUiv.  Walker. 
These  are  all  the  cases  on  this  subject,  with  the  exception 
of  Clementi  v.  Walker,-  they  certainly  are  to  some  extent 
conflicting,  but  none  of  them  is  directed  expressly  to  the 
principal  point  in  the  present  case. 

The  authorities,  therefore,  being  thus  meagre  on  the 
subject,  it  becomes  necessary  to  consider  the  question  how 
far  there  can  exist,  in  a  foreigner  residing  abroad,  any 
common-law  right  such  as  is  now  claimed.  In  considering 
it,  the  distinction  between  patents  and  copyrights  must  not 
be  forgotten.  The  statute  of  Anne  has  been  said  to  apply 
to  a  person  who  brings  from  abroad  the  fruits  of  his  study 
and  invention ,-  Edgeberry  v.  Stephens  {d) ;  because,  quoad 
this  country,  he  is  deemed  the  first  and  true  inventor. 


(a)  9  Law  J.,  Chanc,  227.  (e)  6  Sim.  395. 

(b)  2  Sim.  237.  (d)  2  Sulk.  447. 
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1845.         Can^  then,  a  foreigner  restrain  a  Britisli  subject  from  pub« 
c  appkl'      listing  here  a  work  which  he  brings  from  France?   Could 
V*  Auber^  who  composed  and  published  abroad^  have  sued  a 

person  who  bought  the  composition  in  France^  and  pub- 
lished it  here  ?  No;  because  the  municipal  law  of  this 
country  recognises  this  country  only.  [Pollock,  C.  B. — 
They  say  it  was  originally  published  in  this  country  by 
Auber.]  It  was  not  so^  but  by  the  plaintiff  as  the  mere 
agent  of  Latour.  But  can  the  foreign  composer  do  indi- 
rectly that  which  he  cannot  do  directly?  If  he  cannot 
restrain  the  free  publication  of  the  work  here,  can  his 
assignee  ?  He  cannot  stand  higher  than  the  original  com* 
poser  who  assigned  to  him.  The  common  law  of  England 
affixes,  as  incident  to  the  composition,  a  perpetual  right  of 
copy;  the  law  of  France  affixes  to  it  a  different  right: 
how  can  the  composer  clothe  a  publisher  in  England  with 
that  foreign  right  ?  The  French  law,  with  all  its  incidents, 
can  be  in  force  only  in  that  country.  The  incident  exists 
only  by  the  application  of  the  common  law  of  the  country, 
which  can  avail  only  in  that  country,  and  within  the 
ambit  of  the  jurisdiction  of  that  law.  [Parke,  B. — ^The 
French  law  of  copyright  surely  cannot  give  a  Frenchman 
any  copyright  here,  or  any  right  of  action  for  its  infringe- 
ment here ;  whether  it  be  by  common  law  or  statute,  it 
cannot  have  any  extraterritorial  power.  Then  does  the 
English  law  give  him  any  such  right  ?]  In  truth,  the  ques- 
tion comes  to  this,  whether,  by  the  English  law,  a  foreigner, 
publishing  abroad,  has  any  copyright  here ;  and  upon  ge- 
neral principles,  it  would  seem  to  be  clear  that  he  has  not. 
It  is  a  mere  municipal  right,  which  the  law  of  the  country 
attaches  to  the  composition,  namely,  the  right  of  multi- 
plying it ;  which  may  vary  in  every  country.  The  obvious 
argument  to  be  drawn  from  the  International  Copyright 
Act,  1  &  2  Vict.  c.  59,  is  that,  independently  of  it,  the 
foreign  author  had  no  copyright.  It  is  admitted,  that,  if 
there  had  been  a  previous  publication  in  France,  the  com- 
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poser  of  this  work  would  have  no  copyright  in  England.  1845. 
Bnt  how  can  he  have  a  common-law  English  rights  which 
an  act  done  abroad  can  destroy?  M.  Auber  publishes 
his  MS.  in  France ;  a  British  subject  brings  a  copy  to  Eng* 
land,  ^nd  multiplies  it,  which  it  is  admitted  he  may  do ; 
then  Auber  makes  an  assignment  to  another  British  sub- 
jecti  out  of  what  is  called  his  British  right :  so  that,  accord- 
ing to  the  plaintiff's  argument,  there  may  be  two  sets  of 
copies  running  together,  both  legal,  in  altogether  different 
rights.  Again,  suppose  Auber  never  printed  the  MS.,  but 
only  played  the  music  at  the  theatre ;  and  an  Englishman 
present  took  down  the  notes,  and  brought  the  music  to 
England :  he  has  a  right  to  multiply  copies  for  his  own  use; 
can  he  then  afterwards  be  made  liable  as  for  an  infringe- 
ment, by  a  subsequent  assignment  by  Auber  to  an  Eng- 
lishman ?  [Parke,  B. — How  can  the  common  law  of  France 
— which  is  only  like  an  old  statute — give  a  Frenchman  a 
right  of  publishing  a  book  in  England,  and  excluding  all 
Englishmen  from  publishing  it  in  England?  How  can  the 
French  municipal  law  have  an  extraterritorial  power  ?] 

Nor  can  the  plaintiff  assert  any  right  under  the  statute 
of  Anne,  which  is  expressly  confined  to  authors  of  books 
printed  or  to  be  printed  in  this  country,  and  accordingly 
makes  provision  for  the  deposit  of  copies  in  certain  Eng- 
lish libraries.  And  the  7th  section  expressly  enacts,  that 
nothing  in  the  act  contained  shall  extend  to  prohibit  the 
importaiion,  vending,  or  selling  of  any  books,  in  any  foreign 
language,  printed  beyond  the  seas.  Yet  it  is  now  said 
this  very  statute  gives  to  a  foreigner  the  exclusive  right 
of  selling  such  a  book  in  England.  Thus  the  same  law 
expressly  allows  the  importation  of  works  from  abroad,  by 
which  it  is  now  said  in  effect  to  be  prohibited.  [Parke,  B. 
— ^It  would  seem  that,  to  bring  himself  within  the  statute 
of  Anne,  it  must  be  the  author  who  first  publishes  in  Eng^ 
land,  or  the  assignee  of  that  author.]     Clementi  v.  Walker 
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1845.        is  an  express  decision^  that  a  publication  by  a  third  party 
prevents  the  right  of  the  foreigner  here. 

Next,  as  to  the  validity  of  the  assignment  of  1830.  This 
is  a  right  which^  at  common  law^  could  pass  only  by  deed. 
And  the  recent  statute  respecting  copyright^  6  &  6  Vict, 
c.  45,  s.  18,  after  providing,  that  it  should  be  lawful  for 
the  registered  proprietor  to  assign  his  interest,  or  any  por- 
tion of  it,  in  the  copyright,  by  making  an  entry  in  the 
book  of  registry  of  such  assignment,  enacts  that  '*  such 
assignment  so  entered  shall  be  effectual  in  law  to  all  in* 
tents  and  purposes  whatsoever,  without  being  subject  to  any 
stamp  or  duty,  and  shall  be  of  the  same  force  and  effect  as 
if  such  assignment  had  been  by  deed;"  which  is  an  exposition 
of  what  the  law  then  was,  and  from  which  it  is  to  be  in- 
ferred that,  before  it,  an  assignment,  in  order  to  be  valid, 
must  be  by  deed.  The  copyright  is  not  the  property  which, 
as  has  been  contended,  will  pass  by  delivery,  but  the  copy 
— the  manuscript.  The  possession  of  that  cannot  give  the 
party  the  right  of  multiplying  copies;  that  is  a  right 
attached  to  the  authorship.  It  is  like  the  right  which  a 
ferry  or  a  market  gives  to  the  owner,  which  is  altogether 
incorporeal.  The  question  discussed  in  Miliar  v.  Taylor 
was  not  as  to  the  nature  of  the  assignment,  but  as  to  the 
right  of  the  author;  and  it  appears  that  the  assignment 
in  that  case  was  by  custom,  under  the  authority  of  the 
bye-laws  of  the  Company  of  Stationers.  Many  other 
rights  are  of  an  incorporeal  nature,  and  must  pass  by 
grant,  besides  those  which  issue  out  of  land :  see  Shep. 
Touchst.  231.  But,  if  this  assignment  be  within  the 
statute,  it  amounts  to  a  license  only.  Could  there  be  a 
subdivision  of  a  copy  or  patent  right  in  various  districts  of 
this  country?  There  may  for  that  purpose  be  a  license, 
but  then  the  licensor  is  the  party  to  bring  the  action. 
Could  M.  Auber  sue  a  person  who  brought  a  copy  from 
England  to  the  colonies  or  France,  and  published  it  there? 
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AH  such  difficulties  ate  got  rid  of  by  construing  this  to  be  1845. 
a  license^  reserving  the  right  of  suit  to  the  grantor.  Lastly, 
in  order  to  transfer  the  right,  there  must  be  an  actual  sale, 
— the  property  must  pass ;  whereas  this  is  a  mere  contract 
to  sell,  giving  merely  an  equitable  right  to  a  specific  per- 
formance; and  before  it  was  carried  into  effect  by  the 
legal  assignment  in  1836,  there  was  a  publication  in 
France,  and  by  the  plaintiff  (who  was  then  legally  un- 
authorized) in  England ;  and  in  this  state  of  circum- 
stances, the  doctrine  of  Clementi  v.  Walker  strictly  applies, 
and  is  decisive  of  the  present  case. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  pronounced  by 

Pollock,  C.  B. — This  was  an  action  for  the  infringe- 
ment of  the  copyright  of  the  music  of  the  opera  of  "Fra 
Diavolo,''  claimed  by  the  plaintiff.  The  pleas  denied  the 
copyright  claimed,  and  denied  that  the  plaintiff  was  pro- 
prietor of  it.  The  material  facts,  as  they  appeared  in  evi- 
dence at  the  trial,  are,  that  in  1829,  Auber,  a  Frenchman, 
composed  at  Paris  the  overture  to  "  Fra  Diavolo,"  which 
is  the  subject  of  the  present  action.  Soon  after,  Auber 
assigned  it  to  Troupenas;  and  Troupenas,  on  the  12th  of 
January,  1830,  sold  it  to  Latour,  a  denizen  of  England, 
by  an  instrument  in  writing,  dated  the  28th  of  January, 
1830.  There  was  a  representation  of  the  piece,  and  the 
overture  was  played,  at  the  Op^ra  Comique  in  Paris. 
About  the  9th  of  February,  1830,  there  was  an  entry  at 
Stationers'  Hall,  in  the  name  of  D'Almaine  &  Co.,  who 
were  in  connexion  with  Troupenas.  On  the  13th  of 
February,  1830,  Latour,  in  Paris,  sold  to  the  plaintiff, 
by  memorandum  in  writing,  not  under  seal  (which  was 
proved  at  the  trial  to  be  good  and  valid  by  the  French 
law),  the  copyright  in  England.  On  the  5th  of  March, 
the  overture  was  printed  and  published  at  Paris.     On  the 
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1845.  2nd  of  June,  1886,  Latour^  Auber,  and  Troupenaa,  by  in- 
denture^ assigned  to  the  plaintiff  the  copyright  in  England^ 
and  on  the  14th  of  May,  1840^  the  plaintiff  published  the 
music  in  England ;  subsequently  to  which  the  defendant 
published  copies  in  England^  for  which  this  action  was 
brought. 

Two  questions  of  importance  were  raised  in  the  course 
of  the  argument.  The  first  is,  whether,  at  common  law, 
a  foreigner,  residing  abroad,  and  composing  a  work,  has  a 
copyright  in  England.  The  second  is,  whether  such  foreign 
author,  or  his  assignee,  has  such  a  right  by  virtue  of  the 
English  statutes. 

Upon  the  first  question  we  do  not  feel  any  difficulty ; 
and  we  are  of  opinion  that  a  foreign  author,  residing 
abroad,  and  publishing  a  work  there,  has  not  by  the  com- 
mon law  of  England  any  copyright  here. 

A  copyright  is  the  exclusive  right  of  multiplying  copies 
of  an  original  work  or  composition,  and  consequently  pre- 
venting others  from  so  doing.  The  general  question, 
whether  there  was  such  a  right  at  common  law,  was  elabo- 
rately discussed  in  the  great  cases  of  Millar  v.  Taylor  (a) 
and  Donaldson  v.  Beckett  (6).  In  Millar  v.  Taylor,  it  was 
decided  by  Lord  Mansfield,  Mr.  Justice  Aston,  and  Mr. 
Justice  Willes,  that  at  common  law  such  a  copjrright  existed, 
and  the  judgment  was  given  for  the  plaintiff;  and  in  Don- 
aldson  v.  Beckett,  which  was  an  injunction  founded  upon  the 
judgment  in  Millar  v.  Taylor,  the  majority  of  the  judges 
held  that  such  a  common-law  right  existed ;  but  the  ma- 
jority also  held  that  it  was  taken  away  by  the  statute  of  Anne. 
We  are,  however,  all  of  opinion  that  no  such  right  exists 
in  a  foreigner  at  the  common  law,  but  that  it  is  the  creature 
of  the  municipal  law  of  each  country,  aud  that  in  England 
it  is  altogether  governed  by  the  statutes  which  have  been 
passed  to  create  and  regulate  it,  as  in  France  it  must  be 

(a)  4  Burr.  2303.  (6)   Id.  2408  ;  2  Bro.  P.C.  129. 
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governed  by  the  law  of  that  country ;  but  such  a  law  haa  1845. 
no  extraterritorial  power^  and  cannot  be  enforced  beyond 
the  limits  of  the  state.  Admitting^  therefore^  that  by  the 
law  of  France  no  one  can^  against  or  withoat  the  con- 
sent of  the  author^  make  or  print  any  copy  of  his  work^ 
at  any  time  or  in  any  place^  no  right  can  be  claimed  in 
this  country  as  founded  upon  such  a  law^  nor  can  any  right 
be  claimed  here^  except  what  can  be  supported  by  the  law 
of  this  country.  The  subjects  of  this  country  are  not 
bound  to  obey  such  a  law  of  France^  nor  the  courts  of  this 
country  to  enforce  it.  It  follows^  that  a  British  subject 
may,  at  the  common  law^  freely  print  and  publish  in  Great 
Britain  any  number  of  copies  of  a  French  work^  without 
being  exposed  to  an  action  at  the  suit  of  the  French  author, 
whose  exclusive  privilege,  founded  upon  the  French  law; 
is  limited  by  the  French  territory :  and  indeed,  if  this  were 
not  80,  the  attempt  to  establish  international  copyright  by 
treaty  would  have  been  altogether  unnecessary. 

A  foreign  author  having,  therefore,  by  the  common  law, 
no  exclusive  right  in  this  country,  the  only  remaining 
question  is,  whether  he  has  such  a  right  by  the  statute 
law :  and  this  depends  on  the  construction  of  the  statutes 
relating  to  literary  copyright  which  were  in  force  at  the 
time  of  the  transaction  in  question,  namely,  the  8  Anne, 
c.  19,  and  54  Geo.  3,  c.  186. 

If  a  judicial  construction  had  been  put  upon  these  sta- 
tutes by  a  direct  and  deliberate  decision  of  any  court,  we 
should  feel  bound  by  it;  but  supposing  for  the  present 
that  there  is  no  such  decision,  and  that  the  question  comes 
now  to  be  considered  for  the  first  time,  we  should  feel  no 
difficulty  as  to  the  proper  construction  to  be  put  upon 
these  statutes.  They  were  passed  for  the  encouragement 
of  learning  and  the  arts,  by  ensuring  to  authors, 
artists,  and  inventors,  the  reward  of  their  labours.  In 
their  language  the  acts  are  general ;  but  prim&  facie  it 
must  be  intended  that  a  British  Legislature  means  only 
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1845.  to  protect  British  sabjects^  and  to  foster  and  encourage 
British  industry  and  talent ;  and  therefore,  when  statutes 
of  the  United  Kingdom  speak  of  authors  and  inventors, 
they  mean  authors  and  inventors,  being  subjects  of  and 
residents  in  the  United  Kingdom,  or  at  least  subjects  by 
birth  or  residence,  and  do  not  apply  to  foreigners  resident 
abroad :  and,  adverting  principally  to  the  statutes  of  the 
8  Anne,  and  54  Geo.  3,  their  provisions  clearly  refer  to  such 
works  as  are  first  published  in  Great  Britain  or  the  United 
Kingdom,  from  which  first  publication  the  time  begins  to 
run  within  which  an  entry  is  (under  the  2nd  section  of  the 
former  statute,  and  under  the  5th  section  of  the  latter)  to  be 
made  at  Stationers'  Hall,  in  order  to  the  recovery  of  pe- 
nalties, and  within  twelve  months  after  which  publication 
copies  are  to  be  delivered  by  the  publisher  to  the  British 
Museum  and  other  libraries.  We  should  therefore  con- 
clude, upon  the  construction  of  the  statutes  alone,  that 
a  foreign  author,  or  the  assignee  of  a  foreign  author, 
whether  a  British  subject  or  not,  had  no  copyright  in 
England,  and  no  right  of  action  on  the  ground  of  any 
piracy  of  his  work  committed  in  the  British  territories. 

It  remains  to  consider  what  have  been  the  decisions 
of  our  Courts  upon  the  construction  of  these  and  other 
similar  acts  of  Parliament. 

Under  the  stat.  21  Jac.  1,  c.  3,  against  monopolies,  the  6th 
section,  which  leaves  as  they  stood  at  common  law  all  the  let- 
ters-patent,  for  fourteen  years,  of  new  manufactures  granted 
to  the  first  inventors,  it  has  been  decided  that  an  importer 
is  within  the  clause,  and  if  the  manufacture  be  new  in  the 
realm,  he  is  an  inventor,  and  may  have  a  patent,  though  he 
is  not  the  assignee  of  the  foreign  inventor,  and  though  he 
may  be  a  foreigner  himself,  if  the  Crown  chooses  to  grant 
him  a  patent.  The  authority  for  this  is  to  be  found  in 
Edgeberry  v.  Stephens  (a).    The  principle  of  this  decision  is, 

(a)  2  Salk.  447. 
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that  the  common  law  authorizes  the  part  of  a  monopoly  in  1845. 
this  case^  it  being  for  the  public  benefit  to  introduce  new 
inventions  from  abroad.  Under  the  copyright  acts  there 
is,  we  believe^  no  decision  precisely  in  point,  but  the  re- 
sult of  the  dicta  and  the  authorities  is,  that  a  foreign 
author,  or  his  assignee,  may  have  the  benefit  of  the  sta- 
tute, if  his  publication  be  in  England,  but  otherwise  not ; 
and  that  the  mere  importer,  without  title,  is  not  the  author 
within  the  meaning  of  these  acts. 

The  first  case  on  the  subject  is  Clementi  v.  Walker  (a), 
which  occurred  in  1824 ;  in  which  the  opinion  of  the  Court 
was  strongly  expressed  in  favour  of  what  I  have  stated  to 
be  prim&  facie  the  construction  of  these  acts.     The  points 
actually  decided  in  that  case  were,  first,  that  the  plaintiff, 
who  was  not  the  author,  nor  then  the  assignee  of  the 
author,  gained  no  right  by  a  mere  first  publication  in  Eng- 
land ;  and,  secondly,  that  the  assignee  had  no  right  here,  if 
another  had  first  published  in  this  country.     Whether,  if 
the  foreigner  had  first  published  in  this  country,  he  would 
have  had  the  right  under  the  statutes,  or  would  have  been 
deprived  of  it  if  he  had  first  published  abroad,  are  points 
undecided  by  that  case ;  but  there  is  a  strong  opinion  ex- 
pressed, that  if  the  foreign  author  does  not  publish  here 
promptly^  he  loses  any  right  he  might  otherwise  have. 
The  next  case  on  the  subject  was  in  1828,  of  Delandre  v. 
Shaw  (A),  before  the  Vice-Chancellor  of  England.     It  cer- 
tainly does  not  decide  the  question  now  before  us;  but 
there  is  a  dictum,  that  the  Court  does  not  protect  the 
copyright  of  a  foreigner,  which  is  quite  true,  if  there  be 
nothing  more  than  a  foreign  work,  not  published  here  on 
account  of  the  author  or  his  assignee.    In  1831,  there 
was  the  case  of  Guichard  v.  Mori  {c),  in  which  Lord  Chan- 
cellor Brougham  decided,  that  if  a  book  were  written  by  a 
foreigner,  and  published  in  a  foreign  country,  the  person 

(a)  2  B.  &  C.  861.         (6)  2  Sim.  237.        (c)  9  Law  J.,  Cbanc,  227. 
VOL.  XIV.  Y  M.  W. 
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1845.        who  purchased  the  right  to  publish  it  here  could  not  sup- 
port any  claim  to  the  copyright  in  this  country^  either  at 
law  or  in  equity.    This  case  was  followed  by  one  on  a 
similar  subject^  the  copyright  of  an  engravings  Page  v. 
Toumaend  {a)f  in  which  the  Yice-Chancellor  of  England 
expressed  an  opinion^  that  the  object  of  the  legislature,  in 
the  statutes  as  to  engravings^  was  to  protect  those  works 
which  were  designed^  engraved,  etched,  or  worked^  in 
Great  Britain,  and  not  those  which  were  designed,  en- 
graved, etched,  or  worked  abroad,  and  only  published  in 
Great  Britain.     In  1889,  another  case  came  before  the 
Yice-Chancellor  of  England,  Bentley  v.  Foster  (6),  in  which 
the  learned  Judge  decided,  that  the  stats.  8  Anne^  and 
54  Geo.  3,  did  not  extend  to  a  foreign  author  and  his 
assignees,  if  he  or  they  first  published  in  England.    There 
is  an  ambiguity  in  the  judgment,  as  reported,  for  it  may 
mean,  if  he  is  the  first  who  published  in  England,  or  if  the 
first  publication  anywhere  be  in  England ;  and  the  context 
does  not  enable  us  to  determine  with  certainty  in  which 
sense  the  words  were  used,  though  more  probably  the 
latter.    An  action  was  directed  to  be  brought,  but  the 
defendants  submitted,  and  no  further  investigation  took 
place.    In  the  meantime,  in  1885,  the  case  of  jyAlmaine 
V.  Boosey  (c)  was  decided  by  Lord  Abinger.     His  Lordship 
granted  an  injunction  to  restrain  the  piracy  of  music  com- 
posed by  Auber  at  Paris,  but  not  published  there,  and 
first  published  in  England,  not  by  the  composer,  but  by 
his  assignee,  a  native  British  subject.    The  decision  puts 
the  assignee  on  the  footing  of  the  author  or  composer, 
and  holds  him  entitled  to  the  copyright  by  virtue  of  such 
first  publication,  whether  at  common  law  or  under  the 
statutes. 

These  are  the  cases  on  the  subject :  and  the  result  seems 
to  be,  that  if  a  foreign  author,  not  having  published 

(a)  5  Sim.  395.  (b)  10  Sim.  329.  (c)  1  Y.  &  C.  298. 
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abroad,  first  publishes  in  England,  he  may  have  the  18^5, 
benefit  of  the  statutes ;  but  that  no  case  has  decided,  that 
if  the  author  first  published  abroad,  he  can  afterwards 
have  the  benefit  of  it  by  first  publishing  here.  The  7th 
section  of  the  4  Geo.  8,  c.  107,  favours  this  construction ; 
for  it  protects  against  piracy,  by  importation  from  abroad, 
those  works  only  which  are  first  composed,  written,  printed, 
or  published  in  ''this  kingdom ; "  probably  it  would  in- 
clude the  whole  of  the  United  Kingdom ;  and  this  protec- 
tion would  seem  to  be  co-extensive  with  the  right  to  be 
thereby  secured.  A  further  argument  may  be  derived, 
though  perhaps  not  a  very  cogent  one,  from  the  Inter- 
national Copyright  Act,  1  &  2  Vict.  c.  89,  which  em- 
powers her  Majesty,  by  order  in  council,  to  give  to  the 
authors  of  works  published  abroad  the  sole  power  and 
liberty  of  printing  in  the  British  dominions,  for  a  term 
not  exceeding  that  which  authors,  being  British  subjects, 
were  then  by  the  law  entitled  to,  in  respect  of  books  first 
published  within  the  United  Kingdom.  This  shews  the 
opinion  of  the  legislature,  which  may  assist  us  in  in- 
terpreting the  law,  and  it  shews  that,  by  the  former  sta- 
tutes, a  foreigner,  who  first  published  abroad,  was  not 
entitled  to  the  protection  of  the  act,  and  probably  was 
not  entitled  under  any  circumstances.  Upon  the  whole, 
then,  we  think  it  doubtful  whether  a  foreigner  not  resident 
here  can  have  an  English  copyright  at  all;  and  we  think 
he  certainly  cannot,  if  he  has  first  published  his  work 
abroad  before  any  publication  in  England. 

It  remains  to  be  considered  whether  the  plaintiff  is  in 
the  situation  of  a  foreigner  who  has  first  published  abroad. 
At  the  time  of  the  assignment  to  her,  no  publication  had 
taken  place ;  but  before  she  published  in  England,  a  publi- 
cation had  taken  place  by  the  assignor  in  France;  therefore 
the  work  had  been  published  abroad  before  the  plaintiff  pub- 
lished it  in  England^  and  such  publication  was  not  by  a 
wrongdoer^  but  by  a  person  who  was  lawfully  entitled  to 
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publish.  It  seems  to  us,  therefore,  that  for  this  purpose  the 
plaintiff  and  Auber  and  Troupenas  must  be  considered  the 
same  person ;  and  we  therefore  think,  that  as  the  publica- 
tion in  Paris,  by  the  composer  or  his  assignee  there,  pre- 
vents a  copyright  from  being  acquired  under  the  statutes^ 
and  there  being  no  right  at  common  law,  or  under  the 
statutes,  the  rule  for  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


June  12. 

An  action  of 
trespass  is  not 
maintainable 
against  the 
plaintiff  in  an 
action,  or  his 
attorney,  for 
suing  out  an 
ezecation,  and 
causing  the 
defendint  to  be 
arrested  under 
it,  the  defend- 
ant having  at 
the  time  an 
order  for  pro- 
tection from 
arrest  nnder 
the  Bankrupt 
Act,  5  &  6 
Vict.  c.  116, 
8.  4,  of  which 
the  plaintiff  had 
no  notice. 


Yearsley  v.  Heane  and  Hudson. 

1 RESPASS  for  assault  and  false  imprisonment. — Pleas, 
first,  not  guilty,  by  both  defendants,  on  which  issue  was 
joined;  2ndly,  a  plea  by  the  defendant  Heane,  setting 
forth  a  judgment  recovered  by  him  as  assignee  of  the 
estate  and  effects  of  R.  G.  Whatley,  an  insolvent  debtor, 
against  the  now  plaintiff,  the  issuing  of  a  ca.  sa.  upon 
that  judgment,  directed  to  the  sheriff  of  Gloucestershire, 
the  delivery  of  it  to  the  sheriff,  with  a  direction  to  exe- 
cute the  same,  by  virtue  of  which  the  said  sheriff  ar- 
rested the  now  plaintiff,  which  was  the  trespass  com- 
plained of. 

There  was  also  a  plea  by  the  defendant  Hudson,  setting 
up  as  a  justification  the  issuing  of  the  writ  of  ca.  sa.  by 
him  as  the  lawful  attorney  of  the  said  Robert  Heane,  the 
delivery  of  the  writ  to  the  sheriff  by  him  as  such  attorney, 
to  be  executed  in  due  form  of  law,  and  that  he  then  re- 
quested the  said  sheriff  to  take  and  arrest  the  now  plaintiff 
under  the  said  writ,  by  virtue  of  which  the  said  sheriff 
arrested  the  now  plaintiff,  which  was  the  trespass  com- 
plained of. 

Replication  to  the  second  plea  of  the  defendant  Heane, 
that,  before  the  statute  made  and  passed  in  the  session 
of  Parliament  held  in  the  7th  &  8th  years  of  the  reign  of 
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our  lady  the  now  Queen^  intitnled  "  An  Act  to  amend  the      ^  1845. 
laws  of  insolvency,  bankruptcy,  and  execution/^  and  after 
the  making  and  passing  of  the  act  of  Parliament  made 
and  passed  in  the  session  of  Parliament  held  in  the  5th 
and  6th  years  of  the  reign  of  our  lady  the  now  Queen, 
intituled  "  An  Act  for  the  relief  of  Insolvent  Debtors/' 
and  long  before  the  said  time  when  &c.,  and  after  the 
commencement  of  the  said  action  in  the  said  second  plea 
mentioned,  in  which  the  said  judgment  was  so  recovered  as 
in  that  plea  mentioned,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  8th  day  of  June,  1844,  the  plaintiff, 
being  then  indebted  to  the  said  Robert  Heane,  as  assignee 
as  aforesaid,  for  and  in  respect  of  the  said  debt  by  the 
said  judgment  so  recovered  as  aforesaid,  and  also  being 
indebted  to  divers  other  persons,  and  not  then  being  and 
not  having  at  any  time  been  a  trader  within  the  meaning 
of  the  statutes  in  force  relating  to  bankrupts  at  the  time 
of  the  making  and  passing  of  the  said  act  of  Parliament  of 
the  5th  and  6th  Vict.,  and  having  resided  twelve  calen- 
dar months  next  before  the  presenting  of  his  petition  as 
hereinafter  mentioned,  within  the  Bristol  district  of  the 
Court  of  Bankruptcy,  did  give  notice,  according  to  the 
schedule  to  the  said  act  of  Parliament  annexed,  to  the  said 
Robert  Heane,  and  divers  other  persons,  being  one-fourth 
in  number  and  value  of  the  creditors  of  the  plaintiff,  that 
he  the  plaintiff,  then  and  for  four  months  then  last  past 
residing  at  &c.  &c.  [setting  out  his  different  residences  for 
the  last  five  years],  intended  to  present  a  petition  to  the 
Commissioner  of  the  Bristol  District  Court  of  Bankruptcy, 
praying  to  be  examined  touching  his  debts,  estate,  and 
effects,  and  to  be  protected  from  all  proceedings,  upon 
making  a  full  disclosure  and  surrender  of  such  estate  and 
effects  for  payment  of  his  just  and  lawful  debts,  and  that 
the  time  when  the  matter  of  the  said  petition  should  be 
heard  was  to  be  advertised  in  the  London  Gazette,  and  in 
the  Cheltenham  Journal  Newspaper,  one  month  at  least 
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1845.  after  the  date  of  the  said  notice;  and  the  plaintiff  farther 
says^  that  afterwards,  and  before  the  said  time  when  &c., 
and  before  the  passing  of  the  said  first-mentioned  statute, 
to  wit,  on  the  11th  and  18th  days  of  June  in  the  year 
aforesaid,  he  caused  the  same  notice  to  be  inserted  in  the 
said  London  Gazette,  and  on  the  10th  and  17th  days  of 
June  in  the  year  aforesaid,  in  the  said  other  newspaper, 
which  was  then  circulating  within  the  county  wherein  the 
plaintiff  resided,  to  wit,  in  the  said  county  of  Gloucester. 
And  the  plaintiff  further  says,  that  afterwards,  and  after 
the  commencement  of  the  said  action  in  the  said  second 
plea  mentioned,  and  before  the  said  time  when  &c.,  and 
before  the  passing  of  the  said  first-mentioned  statute,  to 
wit,  on  the  26th  of  July,  1844,  the  plaintiff  did,  under  and 
by  virtue  of  and  according  to  the  directions  and  provisions 
of  the  said  act  of  Parliament  made  and  passed  in  the  5th 
and  6th  years  of  the  reign  of  our  said  lady  the  Queen, 
duly  present  a  petition,  to  wit,  a  petition  as  in  and  by 
that  act  is  in  that  behalf  mentioned,  and  containing 
therein  the  several  particulars,  and  having  annexed  to  it 
a  full  and  true  schedule  of  his  debts,  with  other  matters  and 
things  as  in  and  by  the  said  act  is  required,  and  according 
to  the  provisions  and  directions  of  the  said  act,  for  protec- 
tion from  process,  to  Richard  Stevenson,  Esq.,  then  being 
a  Commissioner  of  the  Court  of  Bankruptcy  of  and  in 
the  said  district ;  which  said  petition  was  forthwith  after- 
wards, to  wit,  on  the  26th  day  of  July,  1844,  aforesaid, 
duly  filed  of  record  in  the  said  Court  of  Bankruptcy,  &c., 
as  by  the  said  petition,  &c.,  duly  filed,  &c.,  will  more  fully 
appear.  And  the  plaintiff  further  says,  that  one  month  at 
least  after  the  date  of  the  said  first-mentioned  notice,  and 
before  the  said  time  when  &c.,  to  wit,  on  the  16th  July 
in  the  year  aforesaid,  the  plaintiff  did  cause  an  advertise- 
ment to  be  inserted  in  the  London  Gazette,  and  the  said 
other  newspaper,  that  the  matter  of  the  said  petition 
would  be  heard  on  the  5th  day  of  August,  1844,  at  the 
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hour  of  eleven  o^clock  in  the  forenoon  of  that  daj,  at  the  1846. 
Bristol  District  Court  of  Bankruptcy,  held  at  Bristol^  in 
the  said  county.  And  the  plaintiff  further  says,  that 
afterwards,  and  before  the  said  time  when  &c.,  and  after 
the  passing  of  the  said  first-mentioned  statute,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  the  said  Bristol  District 
Court  of  Bankruptcy,  held  at  Bristol  aforesaid,  in  the 
county  aforesaid,  the  said  B.  Stevenson,  so  being  such 
commissioner  as  aforesaid,  proceeded  to  and  did  examine 
upon  oath  the  plaintiff,  (the  plaintiff  having  then  duly 
appeared),  and  such  of  the  creditors  of  the  plaintiff  as 
attended  the  said  examination,  and  it  did  then  appear  to 
the  said  Richard  Stevenson,  so  being  such  commissioner 
as  aforesaid,  that  the  allegations  in  the  said  petition,  and 
the  matters  in  the  said  schedule,  were  true,  and  that  the 
debts  of  the  plaintiff  were  not  nor  were  any  of  them  con* 
tracted  by  any  manner  of  fraud  or  breach  of  trust,  &;c.  &c., 
[negativing  the  words  in  the  4th  section  of  the  stat.  5  ft 
6  Vict.  c.  116].  And  the  said  Richard  Stevenson,  so  being 
such  commissioner  as  aforesaid,  being  then  and  upon  the 
said  examination  satisfied  that  the  plaintiff  had  made  a 
full  discovery  of  his  estate,  effects,  and  credits,  did  then 
cause  a  notice  to  be  given,  that  on  the  27th  day  of  August 
in  the  year  aforesaid,  he  would  proceed  to  make  a  final 
order,  unless  cause  should  then  be  shewn  to  the  contrary, 
pursuant  to  the  statutes  in  that  case  made  and  provided. 
And  the  plaintiff  further  says,  that  afterwards,  and  long 
before  the  said  time  when  &a,  and  after  the  passing  of  the 
said  first-mentioned  statute,  to  wit,  on  the  day  and  year  last 
aforesaid,  no  cause  being  shewn  why  the  said  Richard 
Stevenson,  so  being  such  commissioner  as  aforesaid,  should 
not  make  such  final  order  as  aforesaid,  the  said  Richard 
Stevenson,  so  being  such  commissioner  as  aforesaid, 
and  duly  authorised  and  empowered  in  that  behalf,  did 
thereupon  then,  at  the  said  Bristol  District  Court  of 
Bankruptcy,  held  at  Bristol  aforesaid,  in  the  county  afore- 
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1845.        said^  duly  make  a  final  order,  according  to  the  said  statutes, 
for  the  protection  of  the  person  of  the  plaintiff  jfrom  all  pro- 
cess, and  for  the  final  vesting  of  the  plaintiff's  estates  and 
effects  in  Thomas  B.  Hntton,  Esq.,  the  official  assignee 
then  and  there  named  by  the  said  Richard  Stevenson  for 
that  purpose,  no  creditor  requiring  to  be  chosen  assignee ; 
and  the  said  order  so  made  was  a  final  order  for  protection 
and  distribution,  made  under  and  by  virtue  of,  and  in 
strict  accordance  and  compliance  with,  the  provisions  of 
the  said  acts  of  Parliament,  in  the  matter  of  the  said  peti- 
tion; as  by  the  said  order  filed  in  the  said  district  court, 
reference  being  thereunto  had,  will  more  fully  and  at 
large  appear,  and  which  said  order  still  remains  in  full 
force.   And  the  plaintiff  further  says,  that  the  said  debt  so 
recovered  by  the  said  Sobert  Heane,  as  assignee  as  afore- 
said, against  the  plaintiff  as  aforesaid,  was  named  and  men- 
tioned in  the  said  schedule  to  be  due  from  the  plaintiff  to 
the  said  Robert  Heane,  as  such  assignee  as  aforesaid,  and 
was  due  at  the  time  of  the  filing  of  the  plaintiff's  said  peti- 
tion, and  the  said  debt  so  recovered  as  aforesaid  was  not 
another  or  a  different  debt,  and  the  said  Robert  Heane  was 
named  in  the  said  schedule  as  one  of  the  creditors  of  the 
said  plaintiff  for  and  in  respect  of  the  said  debt.    And  the 
plaintiff  further  says,  that  the  said  judgment  in  the  said 
second  plea  mentioned  was  obtained  and  recovered  before 
the  making  of  the  said  final  order,  and  the  said  writ  of 
capias  ad  satisfaciendum  was  issued  out,  and  the  said 
trespasses  were  committed,  after  the  making  of  the  said 
final  order,  and  the  said  Robert  Heane  had  notice  of  the  said 
several  premises  before   and  at  the  time  of  the  issuing 
of  the  said  writ,  and  of  the  execution  thereof;  and  the 
plaintiff  further   says,  that  by  force  and  virtue  of  the 
said  order,  and  the  statutes  in  such  case  made  and  pro- 
vided, the  said  plaintiff,  at  the  said  time  when  &;c.,  was 
and  is  protected  from  the  said  writ  of  capias  ad  satis- 
faciendum.— Verification . 
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There  was  a  similar  replication,  in  substance^  to  the  plea        1845 
of  the  defendant  Hudson,  averring  that  he  had  notice  of 
the  premises. 

Rejoinder,  that  he  the  said  Robert  Heane  had  fwi, 
before  or  at  the  time  of  the  execution  of  the  said  writ  of 
ca.  sa.,  notice  that  the  said  final  order  in  the  replication 
mentioned  had  been  made  as  therein  alleged. 

There  was  a  similar  rejoinder  to  the  replication  to  the 
plea  of  the  defendant  Hudson,  and  issue  was  joined  upon 
both  these  rejoinders. 

At  the  trial  before  PoUock^  C.B.,  at  the  last  Gloucester 
assizes,  the  learned  judge  was  of  opinion  that  there  was  no 
evidence  against  the  defendant  Heane  on  the  first  issue, 
the  arrest  having  been  made  by  order  of  the  defendant 
Hudson  (his  attorney),  Heane  not  being  cognizant  of  it; 
and  on  that  issue  the  jury  found  a  verdict  for  the  defend- 
ant Heane,  but  against  the  defendant  Hudson.  On  the  se- 
cond issue,  the  plaintiff  failed  in  proving  that  there  was  any 
notice  in  fact  of  the  order  for  protection;  but  it  was 
contended  that  the  defendants  were,  by  virtue  of  the  sta- 
tute, necessarily  affected  with  notice.  The  learned  judge, 
however,  was  of  a  different  opinion,  and  the  jury  found  a 
verdict  for  both  the  defendants  on  that  issue. 

Alexander,  in  Easter  term  last,  obtained  a  rule  to  shew 
cause  why  the  judgment  should  not  be  entered  for  the 
plaintiff  on  the  second  issue,  notwithstanding  the  verdict 
found  for  the  defendants.  Talfourd,  Serjt,  also  obtained 
leave  to  argue,  on  shewing  cause  against  the  above  rule, 
in  arrest  of  judgment  on  the  first  issue,  on  the  ground  that 
the  action  did  not  lie. 

Tal/ourd,  Serjt.,  now  shewed  cause.  There  are  two  ques- 
tions in  this  case;  first,  whether  trespass  will  lie  for  arrest- 
ing the  plaintiff  under  a  ca.  sa.,  or  whether  that  is  not  a 
prim&  facie  answer  to  the  action ;  secondly,  if  the  action 
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1846.  be  maiDtaiiiable  at  all,  whether  the  defendants  were 
liable  unless  they  had  express  notice  of  the  final  order 
for  protection  having  been  made,  or  whether  a  person 
who  has  innocently  pat  the  law  in  motion  is  liable  for 
the  arrest.  First,  as  to  the  question  whether  trespass 
be  maintainable  in  such  a  case.  There  are  several  cases 
in  which  the  general  proposition  has  been  oonsideredi 
but  no  case  where  trespass  has  been  maintained  under 
circumstances  at  all  analogous  to  the  present.  In  Tarl» 
ton  V.  Fisher  (a),  it  was  held  that  a  sheriff  or  his  officer 
is  not  liable  to  an  action  of  false  imprisonment  for  arrest- 
ing a  certificated  bankrupt,  a  peer,  a  discharged  insolvent, 
or  a  person  who  took  advantage  of  the  stat.  20  Greo.  3,  c. 
64,  although  the  party  in  such  cases  was  privileged  from 
arrest.  The  replication  there  disclosed  a  protection  under 
the  20  Geo.  3,  c.  64,  and  alleged  that  the  plaintiff  wag  not 
liable  to  be  arrested  by  virtue  of  the  ca.  sa*  in  the  plea  men- 
tioned ;  of  all  which  premises  the  drfendants,  at  the  time  in 
the  declaration  mentioned^  had  notice.  The  words  in  the 
Stat.  20  Geo.  3,  c.  64,  s.  2  were, ''  and  shall  not  be  liable  to 
be  arrested  by  virtue  of  any  civil  process  out  of  any  court ; 
and  in  case  they  have  been  or  shall  be  so  arrested,  shall 
be  discharged  ther^rom"  The  marginal  note  to  TarUon  v. 
Ft>Aer  goes  beyond  the  case  before  the  Court;  but  Lord 
Mansfield,  C.  J.,  says,  "  I  am  clear  that  an  action  of  trespass 
does  not  lie  in  this  case  against  the  officers.  Whether,  if 
the  defendants  had  done  anything  oppressive,  with  full 
notice  of  all  the  circumstances,  an  action  an  the  case  might 
be  maintained,  would  be  another  question.^'  Ashurst,  J., 
also  says,  '^I  think  this  action  is  not  maintainable.  A 
sheriff  is  bound  to  execute  process  issuing  out  of  a  court 
of  competent  jurisdfction ;  and  though  there  be  no  cause 
of  action,  or  the  process  is  erroneous,  he  is  not  responsible. 
The  plaintiff  himself,  in  such  cases,  is  only  liable  to  an 

(a)  2  Doug.  67. 
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action  on  the  case  for  malicionBly  holding  to  bail.'^  And  1846. 
Btdler,  J.,  puts  this  very  case:  '^The  original  plaintiff 
would  not  be  liable  to  an  action  of  trespass  till  the  writ  is 
superseded^  for  till  then  it  is  a  justification/^  The  au- 
thorities shew,  that  if  any  action  can  be  maintained 
at  all,  it  must  be  case  and  not  trespass.  In  Cameron  y. 
Lighifool  (a),  it  was  held  that  an  action  of  trespass  did  not 
lie  for  arresting  a  person  by  legal  process  whilst  he  was 
privileged  redeundo  from  attending  court  under  a  subpoena. 
So,  in  Slokes  v.  WkUe  (6),  where  the  plaintiff  had  been  ar* 
rested  whilst  he  was  attending  a  trial  as  a  witness  under  a 
subpoena,  it  was  held  that  an  action  on  the  case  was  not 
maintainable  by  Stokes  the  plaintiff  against  the  defendant 
White  (the  plaintiff  in  the  former  action),  for  procuring 
Stokes  to  be  illegally  arrested,  it  not  being  shewn  that  White 
had  any  knowledge  that  Stokes  was  attending  as  a  witness 
when  he  delivered  the  writ  to  the  sheriff  to  be  executed.  That 
was  an  action  of  case,  not  of  irespaes,  and  the  Court  held 
clearly  that  the  defendant  was  not  reponsible;  and  if  he  was 
not  liable  in  case,  much  less  could  he  be  so  in  iretpaas.  That 
case  is  also  an  authority  for  the  defendant  upon  the  second 
point,  vis.  that  the  defendant  is  not  liable  unless  he  had 
express  notice  that  the  plaintiff  had  obtained  an  order  for 
protection.  Here  it  is  alleged  in  the  rejoinder,  and  must 
be  taken  to  have  been  found  by  the  jury,  that  the  defend- 
ant Heane  had  no  notice  of  the  plaintiff  having  obtained 
the  final  order  for  protection,  at  the  time  of  the  execution 
of  the  writ  of  ca.  sa.  There  is  nothing  in  the  words  of  this 
act  to  carry  it  beyond  the  cases  where  a  party  was  held  to  be 
protected  under  former  bankrupt  or  insolvent  acts;  for  the 
4th  section  of  5  &  6  Vict,  c.  116,  enacts,  that  it  shall  be 
lawful  for  the  commissioner  to  cause  notice  to  be  given 
that  on  a  certain  day  to  be  named  therein  he  will  proceed 

(a)  2  W.  Bla.  1190.  (*)  1  C.  M.  &  R.  228. 
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1B45.  to  make  an  order,  unless  cause  be  shewn  to  the  contrary, 
which  order  shall  be  called  a  final  order,  and  shall  be  for 
the  protection  of  the  person  of  the  petitioner  from  all  pro- 
cess/' And  the  recent  stat.  7  &  8  Yict.  c.  96,  s.  29,  enacts, 
''  that  if  such  petitioner  shall  be  taken  or  detained  under 
any  process  whatever,  for  any  debt  or  claim  in  respect  of 
which  he  is  protected  from  process  by  such  order  as  last 
aforesaid,  it  shall  be  lawful  for  the  commissioner  to  order 
any  oflScer  who  shall  have  such  petitioner  so  in  custody 
to  discharge  such  petitioner  therefrom,  without  exacting 
any  fee ;  and  such  officer  shall  be  hereby  indemnified  for 
so  doing."  In  a  recent  case  of  Marsh  v.  WooUey  (a),  where 
a  person  having  an  interim  order  for  protection  was  ar- 
rested under  a  ca.  sa.,  the  Court  of  Common  Pleas  ordered 
him  to  be  discharged  out  of  custody,  but  refused  to  make 
the  sheriff  or  the  plaintiff  pay  the  costs  of  the  application. 
[Pollock,  C.  B. — I  think  it  will  be  better  first  to  discuss 
the  point  whether  trespass  is  maintainable  or  not.] 

Alexander  and  Rickards,  in  support  of  the  rule,  were  then 
called  upon. — Although  there  is  no  case  which  has  decided 
that  trespass  is  maintainable  in  such  a  case  as  the  present, 
yet  a  strong  argument  may  be  drawn  from  the  object  of 
the  act,  to  protect  insolvents,  that  it  should  therefore  be 
illegal  to  arrest  them  when  they  had  an  order  for  protec- 
tion granted  to  them ;  and  if  the  plaintiff  was  illegally  ar- 
rested, he  would  have  a  right  to  maintain  trespass.  The 
preamble  to  the  stat  5  &  6  Vict.  c.  116,  recites,  that  ^Mtis 
expedient  to  protect  from  all  process  against  the  person 
such  persons  as  have  become  indebted  without  any  fraud 
or  gross  or  culpable  negligence;  '^  and  it  enacts,  by  s.  4, 
that  the  final  order  shall  be  for  the  protection  of  the  person 
of  the  petitioner  from  all  process.    It  is  no  reason,  because 

(a)  1  Dowl.  &  L.  84. 
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he  is  discharged  from  custody^  that  he  is  not  to  have  an  1845. 
action  for  having  been  arrested  and  detained  in  custody. 
The  word  ''protection'^  involves  all  the  incidental  matters 
in  which  the  petitioner  is  protected  by  the  order,  and  one 
of  them  is  his  protection  from  arrest.  [Pollock,  C.  B. — In 
Lloyd  V.  fVood  (a),  which  was  an  action  on  the  case  for  at- 
taching a  person  whilst  he  was  privileged  from  attach- 
ment, Patteson,  J.,  doubted  whether  an  action  on  the  case 
would  lie.  Alderson,  B. — What  means  has  the  defendant 
of  knowing  whether  it  is  a  true  or  a  false  claim  of  privilege 
thatis  set  np?]  Innocence  of  intention  is  no  defence  in 
trespass.  [Pollock,  C.  B. — All  that  the  legislature  meant 
by  his  being ''  entitled  to  protection/'  is  that  the  petitioner 
shall  be  entitled  to  be  discharged  if  he  is  arrested.  Tarl- 
ton  v.  Fisher  clearly  shews  that  to  be  the  meaning  of  it. 
In  cases  of  bankruptcy,  it  must  have  occurred  very  often 
that  the  bankrupt  has  been  arrested  when  he  was  entitled 
to  be  discharged,  and  yet  no  action  of  trespass  has  ever 
been  brought.]  That  case  shews  that  there  is  no  remedy 
by  action  against  the  sheriff;  but  Ashurst,  J.,  there  says, 
''  It  is  unnecessary  here  to  go  into  the  question  what  re- 
medy there  might  be  against  the  party.'*  Unless  this 
action  be  maintainable  against  the  party  suing  out  the 
execution,  the  plaintiff  will  have  no  remedy  at  all — it  will 
be  a  wrong  without  a  remedy.  The  validity  of  the  pro- 
tection cannot  depend  upon  the  question  whether  the 
party  has  a  knowledge  of  it  or  not.  [Pollock,  C.  B.— You 
wish  to  make  us  conclude  that  the  legislature  intended  to 
grant  a  different  protection  by  this  act  than  they  ever 
granted  before;  but  there  is  nothing  to  warrant  us  in 
coming  to  such  a  conclusion.]  The  apparent  object  of  the 
legislature  will  be  defeated  unless  this  action  lies. 

Pollock,  C.  B. — ^This  is  an  application  to  enter  judg- 

(o)  5  Ad.  &  £11.  228. 
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1846.  ment  for  the  plaintiff  notwithstanding  the  verdict.  It  is 
an  action  of  trespass  and  false  imprisonment.  [His  Lord- 
ship stated  the  pleadings.]  The  jury  found  that  the  de- 
fendant Heane  was  not  guilty^  for  that  he  took  no  part 
whatever  in  the  actual  arrest.  The  case  remains  as  against 
Hudson,  who  justifies  not  as  the  party,  but  as  his  attorney, 
and  the  case  against  him  is  that  of  an  attorney,  who,  find- 
ing a  judgment  in  a  cause  in  favour  of  his  client,  sues  out 
an  execution,  which  apparently  he  had  a  right  to  do,  he 
not  being  a  party  to  the  proceedings  before  the  Insolvent 
Debtors'  Court.  I  own  I  should  have  paused  long  before 
I  decided  that  the  act  of  Parliament,  as  contended  for, 
would  be  notice  of  the  proceedings  to  all  the  world,  not 
only  to  the  persons  who  were  parties  to  the  proceeding  by 
being  creditors,  and  therefore  necessarily  must  have  some 
notice,  but  also  to  a  person  in  the  situation  of  the  defend- 
ant Hudson,  who  was  an  attorney  who  came  in  after- 
wards, and  was  not  the  attorney  of  the  other  defendant  at 
the  time  of  the  proceedings  in  the  Insolvent  Court.  The  at- 
torney, Hudson,  justifies  under  a  plea  alleging  that  his  client 
Heane  recovered  a  judgment,  and  that  he,  as  his  attorney, 
as  undoubtedly  he  lawfully  might,  upon  that  judgment 
sued  out  a  writ  of  capias  ad  satisfaciendum;  and  there  is 
nothing  upon  the  record  to  shew  that  Hudson  was  a  party 
to  the  suit,  so  as  to  induce  us  to  hold  there  was  any  notice 
in  fact,  if  we  thought  notice  were  necessary.  The  ques- 
tion, whether  the  proceedings  before  the  Insolvent  Debtors' 
Court,  or  upon  the  hearing  of  the  petition,  are  proceedings 
of  which  the  whole  world  was  bound  to  take  notice,  has 
not  been  fully  argued,  and  therefore  I  say  nothing  about 
it.  The  question  that  has  been  argued  is  this,  whether  a 
person  is  to  be  considered  liable  to  an  action  of  trespass, 
for  taking  out  a  writ  of  capias  ad  satisfaciendum  against  a 
person  who  had  an  order  for  protection  under  the  statute 
5  &  6  Vict.  c.  116.  The  application  to  enter  judgment 
for  the  plaintiff,  notwithstanding  the  verdict  obtained  by 
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the  defendant  Heane^  certainly  proceeds  upon  the  ground  1845< 
that  the  proceedings  themselves  were  notice  by  virtue  of 
the  statute^  and  that  therefore^  notwithstanding  the  jury 
have  found  that  there  was  no  notice  in  point  of  fact,  the 
party  is  bound  by  the  proceedings  without  any  actual 
notice;  but  a  previous  question  arises,  whether  the  replica* 
tion^  which  admits  the  fact  of  the  capias  ad  satisfaciendum 
having  issued  upon  a  judgment,  is  a  good  replication.  I 
am  of  opinion  that  it  is  not,  and  it  appears  to  me  that  the 
point  has  been  substantially  decided  in  the  case  referred 
to,  of  Tarlton  y.  Fisher,  and  in  the  other  cases  which  have 
been  cited.  It  is  quite  unnecessary  to  consider  the  dis- 
tinction that  may  be  taken  between  the  case  of  the  privi- 
lege of  the  Crown  and  its  servants,  the  case  of  foreign 
ambassadors  and  their  servants,  the  protection  afforded 
to  peers  of  the  House  of  Lords,  which  is  perpetual,  and 
the  protection  of  members  and  servants  of  the  House  of 
Commons,  which  lasts  only  a  certain  time — from  the  time 
of  the  meeting  of  the  House  to  the  time  of  its  prorogation. 
In  the  case  of  a  bankrupt,  having  what  is  called  an  order 
for  protection,  it  is  sufficient  to  say  that  in  no  one  of  the 
Courts  can  a  case  be  found  where  a  plaintiff,  who  had 
obtained  such  protection,  has  been  held  entitled  to  main- 
tain an  action  of  trespass  under  circumstances  like  the 
present,  where  a  writ  has  been  sued  out  against  him  upon 
a  judgment  regularly  obtained.  In  the  case  of  Tarlton  v. 
Fishery  there  is  a  very  plain  and  distinct  intimation  that 
such  an  action  cannot  be  maintained;  and  in  Lloyd  v. 
Wood  [a)  f  where  the  action  was  brought,  not  in  trespass, 
but  in  case,  and  the  Court  held  that  that  action  was  not 
maintainable,  unless  the  proceeding  and  the  nature  of  it 
was  distinctly  set  out,  and  that  it  was  not  sufficient  to  aver 
that  the  party  was  protected  from  arrest  upon  the  ar- 
gument,— in  delivering  the  judgment  of  the  Court,  some 

(a)  6  B.  &  Aid.  328. 
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1845.  of  the  judges  make  a  considerable  question  whether  the 
action  could  be  maintained  at  all.  Nobody  appears  to 
have  suggested  that  an  action  of  trespass  could  be  main- 
tained; on  the  contrary,  from  the  general  course  of  the  ar- 
gument, and  what  was  said  by  the  judges,  it  seems  to  have 
been  the  clear  opinion  of  the  Court  that  it  could  not;  and 
undoubtedly  such  has  been  the  uniform  impression  through- 
out Westminster  Hall,  I  should  say  for  above  thirty  years; 
I  can  say  that  upon  my  own  personal  experience.  It  ap- 
pears to  me,  therefore,  that  the  writ  of  capias  ad  satisfaci- 
endum is  in  itself  prim&  facie  an  answer  to  this  action,  and 
that  the  replication  is  bad.  The  protection  is  limited  to 
the  fact  of  the  individual  so  arrested  being  entitled  to  be 
discharged.  It  is  said  this  is  a  great  hardship,  and  that 
here  is  a  wrong  without  a  remedy;  but  there  are  plenty 
of  instances  of  that.  In  reality  the  question  comes  to  this, 
what  did  the  legislature  mean  in  giving  this  protection  ? 
Did  it  mean  to  give  more  than  this,  that  if  the  party  was 
arrested  he  might  be  discharged, — ^whereby  he  has  the  full 
benefit  of  the  protection, — or  did  the  legislature  mean  to 
confer  upon  him  a  benefit  beyond  that,  and  to  give  him  a 
right  to  claim  damages?  I  think  not,  and  that  we  shall 
best  carry  out  the  intention  of  the  legislature  if  we  dis- 
charge this  rule. 

Aldersox,  B.,  and  Rolve,  B.,  concurred. 

Rule  discharged. 
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ORDER  OP  THE  JUDGES. 
12M  June,  1845. 

"  Wb  have  considered  the  means  best  calculated  to  pre- 
vent parties  from  fraudulently  obtaining  Judges'  orders 
for  signing  judgment^  and  recommend  that  the  following 
precautions  be  adopted : — 

"  That  all  written  consents,  upon  which  such  orders  are 
obtained,  shall  be  preserved  in  the  chambers  of  the  respect- 
ive Courts. 

''  That  in  actions  where  the  defendant  has  appeared  by 
attorney,  no  such  order  be  made,  unless  the  consent  of 
the  defendant  be  given  by  his  attorney  or  agent. 

''  That  where  the  defendant  has  not  appeared,  or  has 
appeared  in  person,  no  such  order  be  made,  unless  the 
defendant  attends  the  Judge  and  gives  his  consent  in  per- 
son, or  unless  his  written  consent  be  attested  by  an  attor- 
ney acting  on  his  behalf;  but  we  think  that  these  precau- 
tions are  unnecessary  where  the  defendant  is  a  barrister, 
conveyancer,  special  pleader,  or  attorney. 

'^  We  think  that  Sunday  ought  to  be  counted  as  one  of 
the  four  days  between  the  delivery  of  paper  books  and  the 
day  of  argument;  except  it  is  the  last,  when  it  is  to  be 
omitted,  according  to  the  general  rule.'^ 
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VACATION  SITTINGS  AFTER  TRINITY 

TERM. 


June  18. 

In  Angiut 
1841,  the  de- 
fendant eze* 
coted  to  the 
pleintiir  a  war- 
rant of  attor- 
ney, with  a 
defeaaanoe. 
Judgment  waa 
ligned  thereon 
on  the  13th 
Sept.  1841 


Haemer  V.  Johnson, 

J.  HENDERSON  had  obtained  a  rule,  calli&g  upon  the 
plaintiff  to  shew  cause  why  the  writs  of  fieri  facias  and 
alias  fieri  facias,  issued  in  this  cause,  should  not  be  set 
aside.  It  appeared  from  the  aflSdavit  in  support  of  the 
rule,  that  the  defendant  executed  to  the  plaintiff  a  warrant 
of  attorney,  dated  80th  August,  1841,  subject  to  a  de- 
feasance, which  stated  only  the  time  at  which  the  money 
bnt  the  roll  waa  secured  thereby  was  to  be  repaid;  and  judgment  was 

nerer  carried  % 

in.  By  a  signed  thcreou  on  the  13th  of  September,  1841,  but  the 
obSiedby'*  roll  was  never  carried  in.  On  the  14th  of  September, 
S?T^°",S^    1842,  a  writ  of  fieri  facias  was  issued,  which,  with  the 

9th  Sept.  1842,  '  '  ' 

it  was  ordered  sheriff's  retum  thercon  of  nulla  bona,  dated  the  29th 
ahonid  issne  on  September,  was  filed  on  the  20th  of  December,  1 842.  No 
wit^ont^S*.     ®^"^®  facias  was  ever  issued.    On  the  25th  of  April,  1845, 

fa.    On  the 
14thS^t,afi. 
ftt.  Vaa  iianed, 
which  was  re- 
tamed  nulla 
bona  on  the 
29th,  and  filed 
on  the  20th 
December, 
1842.     In 
April  1845,  an 
alias  fi.  ftt.  waa 


scire  facias  was  ever  issued. 

an  alias  fieri  facias  was  issued,  under  which  the  defend- 
ant's goods  were  taken  in  execution.  On  the  26th  of 
Aprils  1845,  a  fiat  in  bankruptcy  issued  against  the  de- 
fendant, and  assignees  were  subsequently  appointed,  on 
whose  behalf  the  present  rule  was  obtained.  The  aflidavit 
in  opposition  to  the  rule  disclosed  the  fact,  that,  by  a 
judge's  order,  obtained  by  consent,  and  dated  9th  Sep- 

issued,  under 

which  the  defendant's  goods  were  taken.   He  afterwanis  becaiM  bankrupt  i—Held,  first,  that 

the  judge's  order  was  not  void  as  against  the  assignees,  under  3  Geo.  4,  c.  39. 

Secondly,  that  the  alias  fi.  fa.  was  regular ;  for  that,  since  the  stats.  2  W.  4,  c.  39,  and  3  & 
4  W.  4,  c.  67,  succeeding  writs  of  execution  need  not  be  tested  on  the  retum  day  of  the  pre- 
ceding  writ,  and  may  be  sued  out  at  any  time  afterwards,  without  the  necessity  of  entering 
continiiaiicei  on  the  roU. 
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timber^  1842,  it  wm  ordered  that  exeoation  should  issue        1846. 
upon  the  judgment^  without  a  sdre  fiicias  to  reme  the      habmmi 


In  Trinity  Term  (June  10),  before  Parker  B.,  sitting 
alone, 

Martin  shewed  cause  against  the  above  rule. — ^These 
writs  are  perfectly  regular.  The  law  on  this  subject  is 
fully  stated  in  Simpson  y.  Heath  {a) ;  and  the  doctrine  there 
laid  down  is,  that  a  defendant  may  be  taken  in  execution 
after  the  expiration  of  a  year  from  the  judgment  on  a  ca. 
sa.  sued  out  within  the  year,  though  not  returned  and 
filed  within  the  year;  and  that  no  scire  facias  is  necessary 
in  such  case.  If  this  be  so,  how  can  the  circumstance 
of  a  writ  being  legally  issued  after  the  expiration  of  the 
year,  in  pursuance  of  an  order  to  which  the  defendant 
was  a  consenting  party,  make  the  case  worse?  [Parke, 
B. — It  is  just  the  same  as  if  you  had  revived  the  judgment 
by  sci.  fa.,  and  then  issued  the  fieri  facias.  Then,  under 
the  new  process,  the  writ  does  not  require  continuances.] 
But  it  will  be  said  the  judge's  order  is  void,  as  being  a 
fraud  on  the  policy  of  the  stat.  3  Geo.  4,  o.  89,  ss.  3  and  4, 
which  make  warrants  of  attorney  void  against  assignees, 
unless  registered,  and  provide,  that  those  upon  which  no 
defeasance  or  condition  shall  have  been  indorsed,  shall  be 
void  to  all  intents  and  purposes.  But  the  answer  is,  that 
the  instrument  is  only  voidable  by  writ  of  error  and  con- 
sensus tollit  errorem. — ^The  Court  then  called  on 

/.  Henderson,  contra. — First,  this  order  is  void,  as  being 
against  the  policy  of  the  stat.  3  Geo.  4,  c.  89.  If  such  a 
contrivance  be  allowed^  the  object  of  the  statute  will  be 
altogether  defeated,  and  other  terms  introduced,  by  way  of 
defeasance  of  a  warrant  of  attorney,  than  those  which  the 
statute  requires.    This  is  a  mere  consent  of  parties,  in  the 

(a)  5M.  &  W.  631. 

z2 


V. 

JonrMM. 
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1845.  shape  of  a  judge's  order.  Now,  could  they  hare  agreed 
verbally  to  introdace  into  the  defeasance  terms  inconsis- 
tent with  the  requisitions  of  the  statute?  [Parke,  B. — 
You  say  they  are  now,  by  agreement,  altering  the  terms 
of  the  defeasance,  which  ought  to  be  in  the  warrant  of 
attorney,  and  filed,  so  that  all  parties  may  see  them.] 
Yes.  The  order,  therefore,  being  in  contravention  of  the 
statute,  is,  at  all  events  as  against  the  assignees,  abso- 
lutely void. 

Secondly,  the  alias  fieri  facias  was  irregular.  Upon  a 
judgment  above  a  year  old,  the  only  remedy  is  by  action 
of  debt  on  the  judgment,  or  by  scire  facias,  except  in 
certain  cases,  one  of  which  now  certainly  is,  where  it  is 
dispensed  with  by  consent.  Here  the  consent  was  given 
in  September,  1842,  to  the  issuing  of  execution  then;  and 
it  cannot  avail  now  that  the  rights  of  third  parties  have  in- 
tervened. That  execution,  so  consented  to,  was  issued,  and 
returned  nulla  bona  at  that  time;  and  there  the  operation 
of  the  consent,  which  was  limited  to  that  execution,  ended. 
Simpson  v.  Heath  has  no  application  to  the  present  case. 
That  case  only  decided  that  a  writ  of  execution,  issued  with- 
in the  year,  need  not  be  returned  within  the  year ;  as  was 
held  also  in  Greenshields  v.  Harris  (a).  No  doubt  the 
form  of  continuances  is  not  now  necessary,  but  the  present 
objection  is  not  pointed  to  that.  In  Bellaris  v.  Hanford{b), 
it  was  held,  that  the  defendant,  by  bringing  a  writ  of 
error  after  the  expiration  of  a  year  after  the  judgment, 
had  thereby  "  renewed  the  record,''  so  as  to  dispense  with 
the  necessity  of  a  sci.  fa.  in  order  to  have  execution  on 
the  judgment.  But  still  a  scire  facias  would  be  necessary 
after  twelve  months  from  the  date  of  the  last  record.  The 
act  of  the  defendant  only  postpones  the  commencement  of 
the  year.  The  new  law  has  only  obviated  the  necessity  of 
the  form  of  continuances ;  and  if  too  long  an  interval  be 
interposed,  the  old  law  still  applies.    If  the  last  writ  be 

(a)  9  M.  &  W.  770.  (5)  Cro.  Jac.  384. 
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not  duly  connected  with  the  former,  it  must  stand  alone ;  1845. 
and  if  it  stands  alone,  it  comes  within  the  nile  which 
renders  a  scire  facias  necessary  after  the  lapse  of  twelve 
months.  Here  it  was  not  only  issued  without  the  fact  of 
continuances  having  been  entered,  but  without  the  po«^- 
hUiiy  of  continuances.  If  the  Court  could  supply  the  in- 
termediate writs  and  returns,  this  writ  would  require  an 
amendment  from  an  alias  into  a  pluries,  and  the  Court 
would  not  allow  that  to  be  done,  where  the  rights  of 
assignees  have  intervened. 

Cur,  adv.  vult. 

Parke,  B.,  now  delivered  his  judgment — ^In  this  case 
Mr.  Henderson  obtained  a  rule  nisi  to  set  aside  an  execution 
on  a  judgment  on  a  warrant  of  attorney,  with  a  defeasance. 
The  judgment  was  signed  on  the  Srd  of  September,  1841, 
and,  after  the  expiration  of  a  year,  a  judge's  order,  by  con- 
sent, was  obtained  to  issue  execution  on  the  judgment, 
without  a  sci.  fa.  A  fi.  fa.  was  accordingly  issued,  in  the 
new  form,  returnable  on  execution,  on  the  14th  day  of  Sep- 
tember, 1842,  and  was  returned  nulla  bona  on  the  29th  of 
December,  1842 ;  and  on  April  28,  1845,  an  alias  ii.  fa. 
was  issued,  under  which  a  levy  had  taken  place.  The  de- 
fendant became  bankrupt,  and  the  application  to  set  aside 
the  execution  was  made  by  his  assignees. 

The  principal  ground  on  which  the  application  was 
originally  made  was,  that  the  first  execution  issued  without 
a  sci.  fa.  to  revive  the  judgment;  but  that  objection  ap- 
pearing to  have  been  removed  by  the  judge's  order,  Mr. 
Henderson  relied  upon  two  others. 

The  first  was,  that  the  judge's  order,  by  consent,  though 
valid  between  the  parties,  was  void  as  against  the  as- 
signees, as  being  against  the  policy  of  the  law.  The  8 
Geo.  4,  c.  89,  makes  warrants  of  attorney  void  against 
assignees,  unless  registered;  and  expressly  enacts,  that 
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1846.  those  upon  whicb  the  defeasance  or  condition  has  not  been 
indorsed  shall  be  void  to  all  intents  and  purposes.  This 
provision  the  Court  of  King's  Bench^  in  Bennett  ▼.  Daniel  {a), 
held,  had  the  effect  of  avoiding  such  warrant  of  attomej 
as  to  ass^ees  only ;  and  Mr.  Henderean  argued  that  this 
stipulation,  that  no  sci.  fa.  should  be  necessary,  not  being 
part  of  the  defeasance  indorsed  on  the  warrant  of  attorney, 
was  altogether  void  as  against  his  clients.  This  objection 
I  am  of  opinion  ought  not  to  prevail,  because  the  agree- 
ment to  waive  the  necessity  of  a  sci.  fa.  was  in  fact  no 
part  of  the  defeasance  or  condition,  even  supposing  that 
term  to  embrace  all  the  contemporary  stipulations ;  for  it 
was  made  at  a  subsequent  time,  and,  indeed,  was  nothing 
more  than  a  waiver  of  the  suing  out  a  sd.  fa.,  which  the 
plaintiff  was  about  to  do,  in  order  to  warrant  an  execution 
on  his  judgment,  and  was  consented  to  for  the  purpose  of 
saving  expense. 

The  next  objection  was,  that  the  alias  fi.  fit.  was  irregular, 
because  it  was  not  properly  connected  with  the  first  fi.  fa.; 
nor  could  any  continuances  be  entered  on  the  roll  to  cure 
the  defect,  because,  if  continuances  were  entered,  it  would 
be  necessary  to  amend  the  alias  by  converting  it  into  a 
pluries;  and  such  an  amendment,  though  it  would  be 
allowed  as  against  the  original  defendant,  could  not  be 
permitted  as  against  his  assignees. 

This  objection  is  founded  on  the  supposition  that  process 
in  the  new  form  must  be  continued  in  a  similar  manner  to 
that  in  the  old  form;  and  it  seems  to  me  that  this  is  un- 
necessary. 

In  the  old  form,  each  subsequent  writ  of  mesne  process 
was  tested  on  the  return  day,  or  the  quarto  die  post,  where 
the  proceedings  were  by  original;  and  in  cases  of  final 
process,  on  the  return  day  of  the  preceding  writ.  The  writ 
might  be  sued  out,  tested  of  a  prior  date,  and  there  was 

(a)  10  B.  &  t.  500. 
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never  any  difficulty  in  connecting  one  writ  with  another^  1846 
by  an  entiy  of  vicecomes  non  misit  breve  on  the  retnm 
day  of  the  prior  writ.  But  in  the  new  process,  the  writs 
must  be  tested,  or  bear  date  (a),  on  the  day  they  are  sued 
out,  and  writs  of  capias  ad  respondendum  are  returnable  on 
execution,  but  have  a  return  day  contingently  at  the  end 
of  four  months ;  those  of  oa.  sa.  have  no  fixed  return  day  i 
they  are  returnable  on  execution  only,  and  if  not  executed, 
are  not  properly  returnable  at  all;  the  judge's  order,  in 
cases  of  writs  of  execution,  being  rather  a  mode  of  oblij^ng 
the  sheriff  to  notify  to  the  Court  what  has  been  done 
under  the  writ,  than  creating  a  new  fixed  return  day  for 
the  writ,  instead  of  the  former  one,  expressed  in  the  body 
of  the  writ  itself  (A).  The  old  mode  of  continuing,  by 
entering  cm  the  record  a  fictitious  writ,  with  a  teste  of  the 
return  day  of  the  former  writ,  cannot  now  be  adopted  with 
respect  to  this  description  of  writ ;  for  there  is  no  such  a  re* 
turn  day :  and  if  a  judge's  order  had  the  effect  of  making 
a  return  day  for  the  writ,  or  the  writ,  when  returned  in 
obedience  to  it,  would  be  spent  and  determined,  (as  I  have 
no  doubt  it  wonld),  so  that  a  new  writ  might  issue  fiiunded 
on  the  return,  I  do  not  think  the  Court  would  sanction 
the  entry  on  the  record  of  a  fictitious  judge's  order  to  re- 
turn  a  writ,  in  order  to  make  proper  continuances ;  and 
if  one  writ  was  actually  returned  by  virtue  of  a  judge's 
order,  another  writ,  which  must  be  tested  on  the  vary  day 
it  issues,  could  not  be  a  proper  writ  in  continuation,  unless 
it  actually  issued  on  the  very  day  of  the  former  return ;  a 
course  so  inoonvenicfit  that  it  could  very  rarely  be  adopted ; 
and,  practically,  there  would  be  no  avaikble  mode  of  eoiu 
tinning  such  a  writ  on  the  old  prinoiple;  which,  though  a 
fiction,  made  the  record  consistent,  and  excluded  any  prer 
sumption  of  the  ffatisfactionof  the  debt,  arising  from  inter- 
mediate  delay. 

(a)  2  WiU.  4,  c.  89,  f .  12.  (b)  Kew^  v.  Myslap,  2U.kW.  68. 
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1845.  What^  then^  is  to  be  done,  where  a  writ  of  execution  is 

issued  within  the  year  after  the  judgment  or  its  reriyal, 
and  the  plainti£f  wishes  to  avoid  the  necessity  of  a  sd.  fa.  ? 
Must  the  plaintiff  issue  process  in  the  old  form,  with  fixed 
return  days,  which  he  has  the  option  of  doing,  for  the  stat. 
3  &  4  Will.  4,  c.  67,  is  not  obligatory ;  or  may  he  adopt 
the  new  form,  without  any  continuance? 

If  the  legislature  did  not  intend  that  the  process  in  the 
new  form  should  be  connected  together  in  any  way,  then 
it  would  follow  that,  if  the  plaintiff  meant  to  avoid  the 
necessity  of  a  sci.  fa.,  he  must  adopt  the  old  form  of  pro- 
cess and  the  old  form  of  continuance;  or,  if  the  legislature 
intended  that  the  new  process  should  be  connected  by  the 
issuing  one  writ  on  the  precise  day  that  the  other  was 
returned,  that  course  must  be  adopted.  It  is  highly  pro- 
bable, that  all  the  consequjBnces  of  the  changes  introduced 
by  the  statutes  2  Will.  4,  c.  89,  and  8  &;  4  Will.  4,  c. 
67,  were  not  foreseen.  But  I  think  that  the  legislature 
must  be  taken  to  have  intended,  that  process  in  the  new 
form  should  be  connected ;  and  that  the  only  mark  of 
connexion  should  be,  the  description  of  one  writ  being  an 
alias  or  pluries  writ. 

Now,  with  respect  to  mesne  process,  it  is  clear  that  the 
intention  of  the  legislature  was,  that  the  writs  should  be 
connected ;  for  it  is  so  expressly  provided  by  2  Will.  4, 
c.  89,  8.  10,  that  every  writ  of  summons  and  capias  may 
be  continued  by  an  alias  and  pluries.  It  is  unnecessary 
that  one  writ  of  mesne  process,  in  continuation  of  another, 
should  be  issued  on  the  very  return  day  of  a  former  writ ; 
for  when  the  operation  of  any  statute  of  limitations  is  to 
be  defeated  (where  the  object  is  not  to  favour  the  con- 
nexion of  one  writ  with  another),  it  may  be  sued  out 
within  a  month.  It  would  seem,  then,  that  the  writs 
might  be  sued  out  at  a  greater  interval  in  ordinary  cases, 
and  it  has  been  so  held  with  respect  to  a  capias  ad 
respondendum,  even  where  it  was  issued   beyond  the 
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period  of  our  months,  during  which  the  first  writ  operates;  1845. 
NkhoUon  v.  Leman  (a) ;  nor  need  the  first  writ  be  returned ; 
Gregory  v.  Desangeaifi).  What,  then,  is  to  be  the  interval 
during  which  a  writ  may  be  issued  in  continuation  of 
another  in  mesne  process?  There  appears  to  be  none  but 
the  limitation  of  twelve  months,  after  which  the  cause  is 
out  of  court.  And  as  the  subsequent  statute  for  the  amend* 
ment  of  the  former,  3  &  4  Will.  4,  c.  67,  enables  a  plain- 
ti£f  to  sue  out  writs  of  execution  in  the  new  form,  I  think 
it  must  be  intended  that  such  writs  should  have  similar 
properties  with  writs  of  mesne  process,  and  consequently 
that  succeeding  writs  need  not  be  tested  on  the  day  of 
the  return  of  the  preceding  writs,  nor  within  any  par- 
ticular time  afterwards;  for  the  limitation  of  twelve 
months  does  not  apply  after  judgment.  Nor  will  any 
practical  inconvenience  to  the  defendant  follow ;  for  a  writ 
of  execution  may  now  be  sued  out  with  a  long  interval 
between  the  teste  and  return,  the  rule  as  to  the  process 
being  returnable  in  the  following  term  not  being  applica- 
ble to  final  process :  nor,  if  the  writ  be  continued  on  the 
record,  does  the  defendant  derive  any  real  advantage.  If 
the  amount  of  the  judgment  has  really  been  paid  before 
the  alias  or  pluries  writ  has  issued,  the  defendant  would  be 
released  on  motion,  or  audita  querela.  For  these  reasons, 
I  think  the  execution  regular ;  and  that  this  rule  must  be 
discharged,  but  without  costs. 

Rule  discharged,  without  costs, 
(a)  2  Dowl.  P.  C.  296.  (5)  5  Dowl.  P.  C.  193. 
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Jwmt  18.  Choi«m ELETj  Bart.,  Eod  Another  r.  Daelet- 


A.,  B.,  and  C. 


Assumpsit  on  a  pnimusoiy  note  far  £100,  dated 
S^Sro.  1st  July,  1836,  made  by  the  defimdaat,  payable  to  the 
foi^iooT^j.  pl^ntifi,  or  their  order,  on  demand,  with  lawfid  interest 
able  to  tbe        — Pleas,  first,  that  the  defendant  did  not  nuike  the  note; 

plaintiffif  tfvs- 

toes  of  a  bank-   soeond,  the  Statute  of  Limitations :  on  which  issne  was 


"^ST^J;,    J«in«L    Atthetrial,befo»Pcrfc,B.,atthehst( 

on  demand.    A  ^  Norwich,  thc  noto  wcs  prodnocd,  and  was  in  the  fbUow- 

meinorandam,     ^  * 

indoraed  on  the  ing  form  : — 

"^  ■*  *»^  *'  Market  Basen,  Joly  1, 1836. 


signed  bj  A.,  '^  Borrowed  and  received  of  the  Lincoln  and  Lindsey 
suited  tiiat'the  Banking  Company  the  sum  of  £100,  which  we  jointly  and 
to  ^^c"^  ib^  sererally  promise  to  pay  to  Sir  Montague  Cbolmeley,  Bart, 
l^fa^  and  William  Wriglesworth  (tmstees  of  the  said  Banking 
company  to  A.,  Company),  or  their  order,  on  demand,  with  lawfiil  intersst 

from  the  re-        e      ix. 

spectire  times      lOr  the  samC, 

when  soch  ad-  "  ThOMAS  SmitH,  Sen. 

▼anccs  had 

been  or  might  ''  TUOMAS  Smith,  JUQ, 

"^J^^t  "Tho-^bDabley" 

commission, 

&c.,  notex.  On  the  back  of  the  note  the  following  memorandum 

ceeding  in  the  . 

whole,  at  any      was  mdorscd : — 

one  tune*  the  __ 

sum  of  £100.  *^  The  within  note  is  given  for  securing  floating  advances 
the Myeesof  ^  ^'^^  ^^^  Lincoln  and  Lindsey  Banking  Company  to  the 
the  note  against  within-namcd  Thomas  Smith,  sen.,  with  lawful  interest 

C,  to  which  he  '       ^    ' 

pleaded  the  for  the  same,  from  the  respective  times  when  such  advances 
tations,  the  '  havc  been  or  may  be  made,  together  with  commission, 
pl^Mts^bT***  ®**^™P*'  postages,  &c.,  and  all  usual  charges  and  disburse- 
A.,  in  reduc-      mcuts,  not  exceeding  in  the  whole,  at  any  one  time,  the 

tionofthe  ^  ^,^vrv      -i.  .         , 

floating  ba.        sum  of  xlOO  withm  mentioned. 

six  years,  and  "  ThoMAS  SmITH,  SCn. 

2:t«^r.  "Thomas  Smith,  jun. 

dam  indoraed  "  ThoMAS  DaeLEY.** 

on  the  note  to 

shew  that  such  payments  had  referenoe  to  the  note  i-^HM,  ^bait  it  oonld  not  be  read  m  evidence 

without  an  agmment  stamp. 
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It  was  proved  that  the  note  and  indorsement  were  1846. 
written  at  the  same  time,  and  before  any  of  the  signatures 
were  affixed  to  them.  Payments  were  shewn  to  have  been 
made  bj  Thomas  Smith,  sen.,  in  redaction  of  the  balance 
due  on  the  banking  account,  within  six  years  before  the 
commencement  of  this  action.  It  was  objected,  for  the 
defendant,  that  the  whole  instrument  taken  together 
amounted,  not  to  a  promissory  note,  but  to  a  special  agree- 
ment^ and  ought  to  have  been  stamped  accordingly,  and 
declared  upon  as  such;  and  therefore  that  the  plaintiff 
must  be  nonsuited.  The  learned  Judge  declined  to  nonsuit, 
and  under  his  direction  a  verdict  passed  for  the  plaintiffs, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit  or  a  verdict  for  him.  In  last  Easter  Term,  a 
rule  nisi  was  obtained  for  that  purpose;  against  which 

ByleSf  Seijt.,  and  Ounmng  now  shewed  cause. — ^This 
instrument  was  rightly  received,  and  supported  the  de- 
claration. The  note,  and  the  indorsement  upon  it,  toge- 
ther make  but  one  instrument,  and  amount  to  a  pro- 
missory note.  The  indorsement  is,  in  truth,  nothing  more 
than  an  amplification  and  explanation  of  the  words  "  value 
received.''  There  is  no  doubt  that  a  floating  balance  on  a 
banking  account  may  constitute  a  good  consideration  for  a 
promissory  note  or  a  bond :  Pease  v.  IBr$t  (a).  And  there 
is  nothing  in  the  memorandum  indorsed  to  make  the  note 
payable  on  a  contingency.  Leedi  v.  Lancoihire  {b)  will 
probably  be  relied  on  for  the  defendants.  There  the  note, 
which  was,  as  here,  in  the  common  form  of  a  joint  and 
several  note,  signed  by  three  persons,  was  indorsed  with 
a  memorandum  made  at  the  time  of  its  signature,  which 
stated,  that  it  was  taken  as  a  security  for  all  the  balances 
to  the  amount  of  the  sum  within  specified,  which  one  of  the 
three  might  happen  to  owe  to  the  payee;  that  it  shonld  be 

{a)  10  B.  k  C.  122.  (&)  2  Campb.  205. 
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1845.        in  force  for  six  months^  and  that  no  money  shoald  be  liable 
CBOLiiBLBr    *^  ^  called  for  sooner  in  any  case.    There  Lord  EUen-- 
^'  borough  ruled^  that  the  payee  could  not  declare  upon  this 

instrument,  against  one  of  the  sureties,  as  a  promissory 
note,  for  that  between  those  parties  it  was  an  agreement, 
and  must  be  stamped  and  declared  on  as  such.  But  that 
case  is  distinguishable,  on  the  ground  that  the  indorsed 
memorandum  there  introduced  a  condition  or  contingency 
into  the  contract.  Here  it  is  merely  descriptive  of  the  con- 
sideration. Brill  v.  Crichia)  is  in  point.  There  the  note 
had  an  indorsement,  stating  that  it  was  given  on  the  con- 
ditions mentioned  in  the  memorandum  of  agreement  an- 
nexed, (which  was  an  agreement  to  postpone  the  trial  of  a 
cause  on  the  defendant's  undertaking  to  give  the  plaintiff 
a  promissory  note,  by  way  of  security,  in  case  the  plaintiff 
should  recover  a  verdict,  but  to  be  given  up  in  case  he 
should  fail  in  the  action) :  and  the  Court  held,  that  this 
was  an  agreement  collateral  to  the  note,  not  intended  to 
alter  its  legal  effect,  but  made  only  for  the  purpose  of 
ear-marking  it,  and  to  shew  that  it  was  the  note  referred 
to  in  the  agreement. 

WhitekHr9t  (with  whom  was  (yMalley),  contra.— This 
instrument,  taken  altogether,  is  clearly  not  a  promissory 
note,  but  an  agreement,  and  ought  to  have  been  stamped 
and  declared  upon  as  such.  This  is  not,  as  it  pretends 
to  be,  a  promissory  note /or  pahe  received,  but  is  in 
the  nature  of  a  guarantee  by  the  defendant  to  repay  the 
plaintiffs  so  much  money  as  they  may  thereafter  advance 
to  Thomas  Smith,  sen.,  not  exceeding  i£lOO.  If  nothing 
had  been  proved  to  be  due  from  him,  nothing  would  have 
been  payable  upon  this  instrument  In  the  case  of  Brill 
V.  Crick,  the  Court  adopted  the  distinction  taken  in  Slone  v. 
Meleaffe  (b),  that  if  an  indorsement  of  this  kind  be  con- 

(«)  1  M.  &  W.  232.  (h)  4  Cuttpb.  217. 
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temporaneoaa  with  the  note  itself,  it  is  part  of  the  agree-        ig45. 
ment  between  the  parties.      [AUeraon,  B. — If  this  note    c^^^JJ^^ 
were  indorsed  over,  what  would  the  indorsee  recover?]  »• 

That  is  wholly  uncertain :  he  would  recover  according  to 
the  state  of  the  banking  account.  Hartley  v.  fFUkinson  (a) 
was  a  stronger  case  than  the  present;  and  Leeds  v.  Lanca- 
shire is  also  precisely  in  point.  [Parke,  B. — Suppose 
the  indorsement  be  not  part  of  the  note,  but  an  independ- 
ent agreement;  it  is  nevertheless  a  material  part  of  the 
plaintiffs'  case,  in  order  to  euable  them  to  ascribe  the  pay- 
ments to  the  note,  so  as  to  defeat  the  plea  of  the  Statute 
of  Limitations.  The  case  cannot  be  taken  out  of  the 
statute,  except  by  part  payment  of  principal  or  interest  on 
the  note.  For  that  purpose  the  plaintiffs  must  connect  the 
floating  balance  with  the  note,  to  shew  that  it  was  intended 
to  be  a  security  for  the  floating  balance.  Then,  for  that 
purpose,  this  is  an  agreement  the  matter  of  which  is  above 
the  value  of  £20 ;  because  it  refers  to  a  note  of  the  value 
of  £100:  it  ought,  therefore,  to  have  borne  an  agreement 
stamp.  Alderson,  B. — My  Brother  Byk$  says  it  is  only 
an  amplification  of  the  "  value  received  ;'*  still  it  is  an 
agreed  amplification  of  it.] — ^The  learned  counsel  was  then 
stopped  by  the  Court,  who  made  the 

Bule  absolute  to  enter  a  nonsuit 
(a)  4  Campb.  127. 
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/mm  18. 

an  agreement 
by  a  leasee  for 
the  tranifer  of 
his  interest  in 
the  term,  fnot 
exceeding  uree 
years),  which, 
not  being  in 
writing,  is  in- 
Talid  as  an 
oirignmeni 
by  the  Sta- 
tute of  Frauds, 
cannot  operate 
as  an  under- 
leate. 


Baerett  v.  Rol?h  and  Anotber. 

J.  BESPASS  for  breaking  and  entering  certain  closes  of 
the  plaintiff)  situate  at  Woodham  Walton,  in  the  county 
of  Essex. — Pleas^  Ist^  not  guilty;  2ndlyi  that  the  said  closes 
were  not  the  closes  of  the  plainti£f ;  with  others  which  it 
is  unnecessary  to  refer  to.  At  the  trials  before  Alderson, 
B.^  at  the  last  assizes  for  Essex,  the  facts  appeared  to  be 
as  follows : — 

James  Barrett,  the  late  husband  of  the  plaintiff,  had  been 
tenant  of  the  premises  in  question  under  a  farming  lease  for 
years,  which  expired  at  Michaelmas,  1844.  He  died  on 
the  29th  of  June,  1843,  and  the  plaintiff,  his  widow,  con- 
tinued in  possession  of  the  farm.  By  his  will,  his  brother, 
Cornelius  Barrett,  was  appointed  his  executor.  A  nego- 
ciation  ensued  between  Cornelius  Barrett  and  the  plaintiff, 
for  the  purpose  of  securing  to  her  the  possession  of  the 
farm  for  the  remainder  of  the  term.  The  witnesses  for 
the  plaintiff  stated,  that,  on  the  30th  of  September,  1843,  it 
was  verbally  agreed  between  the  plaintiff  and  the  executor 
that  the  plaintiff  should  remain  in  possession  until  the  ex- 
piration of  the  lease,  she  paying  the  rent  reserved  by  the 
lease.  The  evidence  for  the  defendant  went  to  shew,  that  this 
agreement  was  conditional  on  the  plaintiff's  paying  the  sum 
of  £77,  the  amount  of  a  valuation  of  the  stock,  by  the  3rd 
of  October  following ;  shortly  after  which  day,  no  payment 
having  been  then  made,  the  defendants,  by  the  direction  of 
Cornelius  Barrett,  (under  whom,  as  landlord,  they  justified 
in  one  of  the  pleas),  entered  for  the  purpose  of  taking  pos- 
session of  the  farm.  The  learned  Judge  left  it  to  the  jury 
to  say,  whether  the  agreement  of  the  30th  of  September 
was  an  absolute  or  conditional  one;  and  they  found  a 
verdict  for  the  plaintiff. — Damages,  £100. 
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In  the  following  Easter  Tenn,  Montagu  Chamberi  ob- 
tained a  role  nisi  for  a  new  trial,  on  the  ground  (which 
was  not  mentioned  at  the  trial)  that  the  agreement,  whe- 
ther it  were  absolute  or  conditional,  was  void  by  the  opera- 
tion of  the  drd  section  of  the  Statute  of  Frauds,  29  Car.  2, 
c.  3,  because  it  was  not  in  writing;  and  that  it  did  not  fall 
within  the  2nd  section,  inasmuch  as  the  intention  of  the 
parties  was  not  to  create  an  under-lease,  but  to  assign  the 
whole  residue  of  the  term.  He  referred  to  the  following 
authorities:  Batting  v.  Martin  (a),  Mollett  v.  Brayne  (£), 
Thonuu  y.  Cook  (c),  Oraham  v.  Whichelo  {d),  and  Lyon  v. 
Beed{e). 

ChanneUf  Seijt.,  {E,  James  with  him),  now  shewed  cause* 
— ^This  rule  was  obtained  on  the  ground  of  a  supposed  mis- 
direction on  the  part  of  the  learned  Judge,  in  not  ruling 
that,  even  if  the  agreement  were  proved  to  be  such  as  the 
plaintiff  contended  it  was,  a  note  in  writing  of  that  agree- 
ment was  necessary  in  order  to  satisfy  the  3rd  section  of 
the  Statute  of  Frauds.  But  no  such  point  was  made  at 
the  trial;  the  only  question  there  was,  whether  the  agree* 
ment  was  an  absolute  or  a  conditional  one?  [Parke,  B. — 
And,  according  to  PouUney  v.  Holmes  {/),  the  agreement, 
to  make  it  good,  would  be  construed  as  creating  an  under- 
lease.] The  plaintiff  alleged  that  there  was  a  demise  by 
Cornelius  Barrett  to  her.  The  defendant,  at  the  trial,  did 
not  deny  that ;  but  said  it  was  a  conditional  demise.  It 
was  never  suggested  that  it  was  an  assignment.  Kthe 
defendant  had  made  that  point,  the  question  might  have 
been  left  to  the  jury,  whether  it  was  a  contract  to  let  or  to 
assign.  For  certain  purposes  the  agreement  may  operate 
as  an  assignment — as  to  prevent  the  right  of  distress,  by 
depriving  the  executor  of  the  reversion  :  it  may  also  ope- 

(a)  1  Campb.  317.  (d)  1  C.  &  M.  188. 

(5)  2  Campb.  103.  \e)  18  M.  &  W.  285. 

(c)  2  B.  &  Aid.  119.  if)  1  Stra.  405. 

VOL.  XIV.  A  A  H.  W. 
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1845.  rate^  aocording  to  the  contract  of  the  partiesi  to  create  the 
relation  of  landlord  and  tenant.  [Aldenon,  B. — ^There 
was  abundant  evidence  that  might  have  gone  to  the  juvy 
to  shew  that  it  was  an  agreement  to  let;  but  both  parties 
went  to  the  jury  on  the  ground  that  it  was  a  letting. 
Parke,  B. — If  this  objection  had  been  made^  it  might  have 
been  cured  by  evidence  shewing  that  it  was  a  good  lease 
between  the  parties.] 

fFiUe$  {Chambers  with  him)^  in  support  of  the  rule. — 
Whether  this  was  a  demise  or  an  assignment  is  a  questioa 
of  law,  and  not  of  fact  for  the  decision  of  the  jury.  [Parke, 
B. — But  the  argument  is^  that  evidence  might  have  been 
supplied  to  shew  that  in  fact  there  was  a  letting.]  The 
result  of  the  evidence  clearly  was»  that  the  plaintiff  was  to 
take  the  executor's  interest  in  the  farm^  and  remain  there 
until  the  expiration  of  the  term.  If  the  agreement  did 
not  amount  to  that^  it  was  a  mere  license^  countermand- 
able  and  countermanded.  The  only  question  is,  whether 
Cornelius  Barrett  had  a  right  to  the  possession,  as  against 
the  plaintiff,  at  the  time  of  the  commission  of  the  tres- 
passes; and  that  depends  on  whether  that  which  passed  on 
the  30th  of  September,  1843,  was  a  valid  conveyance  of 
any  interest  to  the  plaintiff.  Now,  what  was  the  interest 
which  purported  to  be  conveyed  thereby?  Clearly  the  re- 
sidue of  the  term ;  and  the  conveyance  was  therefore  an 
assignment  The  plaintiff  was  to  pay  the  rent  to  the  land- 
lady. [Parke,  B.->If  you  had  taken  this  objection,  the 
plaintiff  might  have  called  a  witness  to  shew  that  the  rent 
was  to  be  payable  to  Cornelius  Barrett,  though  in  form 
she  was  to  pay  it  directly  into  the  hands  of  the  landlady; 
and,  according  to  PouUney  v.  Hohnee,  that  would  be  suf- 
ficient to  create  a  lease.  That  case  was  questioned,  but 
was  supported  by  Butler,  J.,  in  Palmer  v.  Edwards  (a),  on 

(a)  Dougl.  187,  n. 
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the  ground  tfaat^  though  the  agreement  amoimted  to  an  1845. 
assignment,  yet,  as  it  could  not  operate  as  such  for  want 
of  a  note  in  writing,  it  should  be  good  as  an  under-lease 
as  against  the  party  granting  it.  If,  under  any  circum* 
stances,  the  defect  could  have  been  supplied  by  eridence, 
in  case  you  had  made  the  objection,  there  ought  not  to 
be  a  new  trial.  Here  non  constat  but  that  the  defect 
might  hare  been  supplied.  If,  on  the  other  hand,  it  be 
a  matter  which  cannot  be  cured  by  evidence,  the  Judge  is 
bound  to  find  it  out,  and  to  direct  a  nonsuit ;  but  not 
where  the  objection  might  be  removed  by  evidence,  if  it 
were  taken  by  counsel.]  Even  supposing  the  point  to 
have  suggested  itself  to  counsel  at  the  trial,  it  is  a  point 
of  lam  apparent  on  the  facts  proved,  which  shewed  that 
this  was  an  assignment.  The  case  of  PtmUeney  v.  Holmes 
must  rest  upon  the  second  section  of  the  Statute  of  Frauds, 
if  at  aO.  Now  that  section  excepts  finom  the  operation  of 
the  act  *'  all  leases  not  exceeding  the  term  of  three  years 
from  the  making  thereof,  whereupon  the  rent  reserved  to 
the  landlord,  during  such  term,  shall  amount  to  two  third 
parts  at  least  of  the  full  improred  value  of  the  thing  de- 
mised/' So  that  to  briDg  a  case  within  that  exception, 
there  must  be  a  landlord,  a  tenant,  and  a  rent  reserved; 
which  cannot  be  unless  there  is  a  reversion.  The  only 
sound  distinction  is  between  a  case  of  kmdhrd  and  ienatit, 
md  a  case  of  assignor  and  assignee;  and  where  the  sta- 
tute speaks  of  a  landlord  and  a  tenant,  and  of  a  rent 
reserved,  that  necessarily  means,  according  *to  the  system 
of  landlord  and  tenant  law  in  this  country,  a  case  where 
there  is  a  reversion,  to  which  the  rent  is  incident.  [Parke,  B. 
— That  is,  you  dispute  that  PouUney  v.  Holmes  is  good 
law.]  The  explanation  given  of  it  by  Buller,  J.,  appears 
to  be  unsatisfactory ;  and  it  has  been  questioned  by  convey- 
ancers :  see  4  Jarman's  Conveyancing,  518.  And  upon  the 
Stat.  1 1  Geo.  2,  c.  19,  the  House  of  Lords  has  held  that  the 
terms  landlord  and  tenant  are  only  used  with  reference  to 

A  A  2    . 
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1845.  cases  where  there  is  a  reversion :  Pluck  v.  Digge$  (a).  Pcmtt-- 
ney  y.  Holmes  was  only  a  nisi  prius  decision,  and  is  very 
loosely  reported ;  and  Mr.  Jarman  considers  it  as  overruled 
by  ParmenUer  v.  Webber  (i).  [Parke,  B. — ^It  certainly  can- 
not be  supported  on  the  ground  of  the  reserration  of  rent.] 
And  it  is  equally  unsustainable  on  the  ground  upon  which 
it  was  rested  by  Buller,  J.  The  intention  of  the  parties 
must  be  deduced  from  their  words,  and  cannot  be  differ- 
ently construed  before  and  after  the  passing  of  an  act  of 
Parliament.  That  which  would  have  been  an  assignment 
before  the  Statute  of  Frauds  must  equally  be  so  since. 

Parks,  B. — ^The  parties  had  better  agree  to  settle  the 
matter,  by  reducing  the  verdict  to  an  amount  which  will 
carry  costs,  instead  of  going  down  to  a  new  trial,  and  rais- 
ing this  question  by  bill  of  exceptions.  The  case  of  Poutf- 
ney  v.  Hobnes  is  certainly  of  very  doubtful  authority.  If 
this  objection  could  be  cured,  there  ought  not  to  be  a  new 
trial ;  and  it  might  be  cured  if  PouUney  v.  Holmes  be  good 
law ;  but  it  is  very  questionable  whether  that  case  be  good 
law,  especially  since  the  decision  of  the  Court  of  Common 
Pleas  in  Farmenier  v.  Webber.  It  is  very  difficult  to  say 
that,  because  an  agreement  is  by  parol,  and  therefore  can- 
not operate  as  an  assignment,  it  is  to  be  construed  to  give 
a  less  interest  than  the  parties  intended.  I  think  that 
doctrine  cannot  be  sustained,  and  therefore  that,  if  the 
plaintiff  went  down  to  a  new  trial,  there  would  be  a  ver- 
dict against  her.  . 

The  parties  thereupon  agreed  that  the  rule  should  be 
discharged,  the  damages  being  reduced  to  40s. 

Rule  discharged  accordingly. 
(«)  5  Bligh,  N.  S.,  31.  (b)  8  Taunt.  593. 
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Thomas  v.  Hudson.  June  28. 

l^ASE  against  the  keeper  of  the  Queen's  Prison  for  an  Hie  plaintiff 
escape.  The  declaration  set  forth  the  recovery  of  a  judgment  jad^i^t 
in  this  court  by  the  plaintiff  against  one  Thomas  Foulkes,  Jf^^^^'^ 
in  an  action  of  trespass  for  an  assault,  battery,  and  false  oMfouU  and 
imprisonment,  for  150/.  3^.  7d.  damages  and  costs,  and  mM/,  lued  oat 
alleged  that  the  plaintiff  sued  out  a  fi.  fa.,  under  which  onF.^^^S^ 
the  sheriff  levied  only  5/.  5».,  which  he  paid  to  the  plain-  *nd  committed 

.r  '  r  '^  to  the  Qaeen'e 

tiff  in  part  satisfaction  of  the  said  damages,  the  said  T.   Piuoo,  of 
Foulkes  having  no  more  goods,  &c.,  on  which  he  could  levy,  ^dant  was^die 
That  he  afterwards  sued  out  a  ca.  sa.  for  the  residue  of  his  JSHJ^Sjrd/pe- 
damages  and  costs,  under  which  ca.  sa.  the  said  T.  Foulkes  titioned  the 

.  Court  of  Bank- 

was  taken  by  the  Sheriff  of  Middlesex,  and  having  been  mptcy  for  hia 

afterwards,  on  the  8th  of  July,  1844,  brought  up  by  habeas  5&^^t^.  ^ 

corpus,  was  regularly  committed  by  Gumey,  B.,  to  the  Vtet^^96** 

Queen's  Prison,  in  execution,  for  the  residue  of  the  sum  of  and,  having 

obtained  from 

150/.  Ss.  7d.    The  declaration  then  averred,  that  the  de-  thecommia- 
fendant,  being  keeper  of  the  said  prison,  received  the  said  foj*yi^?    ' 
T.  Foulkes,  and  had  him  in  custody  on  the  said  commit-  c^^.  ^"»  ^ 

/  ''        ^  obedience 

ment,  until  he  the  defendant,  not  regarding  the  duty  of  his  thereto,  dia- 
office  as  such  keeper  as  aforesaid,  afterwards,  to  wit,  on  defendant^ac- 
&c.,  freely  and  voluntarily  suffered  and  permitted  the  said  fj[^^'^^ 
T.  Foulkes  to  escape  and  go  at  large.  bronght  anac- 

'  tion  againat 

The  defendant  pleaded,  that,  after  the  said  T.  Foulkes  the  defendant 

was  committed  to  the  custody  of  the  said  defendant,  and  ^Heid^^, 

whilst  he  remained  in  such  custody,  and  after  the  making  ^*»«**»«'  **^ 

*' '  ®   waa  or  waa  not 

and  passing  of  the  statutes  5  &  6  Vict.  c.  116,  and  7  &  8  a  debt  from 
Vict.  c.  96^  to  wit,  on  &c.,  the  said  T.  Foulkes  presented  a  miaaioner  had ' 
petition  to  the  Court  of  Bankruptcy,  praying  relief  under  Saige  tiiepri- 
5  &  6  Vict,  c  116,  and  7  &  8  Vict.  c.  96,  with  a  schedule  f  «>?»  *>»«  *»- 

fendant  waa 
protected, 

being  bound  to  obejr  the  order  of  the  commiaaioner,  who  waa  acting  judidallj  in  a  matter  over 

whioi  he  had  jnriadiction. 

SambUf  tht^,  the  jadgment  debt  being  in  tort,  and  not  in  an  action  for  the  recoTcrj  of  a  debt, 

the  commiiaioner  had  no  power  to  order  the  priaoner  to  be  discharged  out  of  coatodj  under  the 

abofe  acts  of  PArlianrent. 
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1845.  of  his  debts  annexed  to  his  petition,  such  schedule  inclad- 
ing  the  snm  due  to  the  plaintiff;  that  at  the  time  of  pre- 
senting the  said  petition,  the  said  T.  Foulkes  was  not  nor 
ever  had  been  a  trader,  and  that  he  was  at  the  time  a  pri- 
soner in  execution  on  a  judgment  obtained  by  one  Richard 
Croft,  for  a  debt  of  £1200 ;  that,  after  the  said  petition  was 
presented,  one  Joshua  Evans,  then  being  one  of  the  com- 
missioners  of  the  Court  of  Bankruptcy,  and  the  commis- 
sioner to  whom  the  matter  of  the  petition  was  referred, 
gave  the  petitioner  an  interim  order  of  protection  until  the 
18th  of  November  then  next,  and  afterwards,  and  whilst 
the  said  interim  order  was  in  full  force,  and  whilst  the 
said  T.  Foulkes  was  in  the  defendant's  custody,  namely, 
on  the  1st  of  October,  1844,  made  an  order  on  the  said 
defendant  to  discharge  the  said  T.  Foulkes  out  of  custody 
as  to  the  execution  at  the  suit  of  plaintiff;  whereupon  the 
defendant,  acting  in  obedience  to  the  said  order,  discharged 
the  said  T.  Foulkes  out  of  his  custody  as  to  the  said  execu- 
tion, as  he  lawfully  might  for  the  cause  aforesaid;  quae  est 
eadem,  fee.  The  plea  then  averred,  that  the  defendant  had  no 
notice  of  the  nature  or  causes  of  the  plaintiffs  action,  save 
what  appeared  by  the  writ  of  habeas  corpus  cum  causft,  and 
the  return  thereto,  as  in  the  declaration  mentioned,  and  as 
the  same  were  thereinafter  set  forth,  by  which  latter  docu- 
ment, which  was  set  out  at  the  end  of  the  plea,  the  sheriff 
stated  that  he  had  the  said  T.  Foulkes  in  custody  under  a 
writ  of  ca.  sa.,  to  satisfy  the  plaintiff  a  sum  of  146/.  6$.,  resi- 
due of  150/.  3s.  Id.,  the  damages  in  the  said  writ  mentioned. 

General  demurrer,  and  joinder. 

The  points  marked  for  argument  on  the  part  of  the  plain- 
tiff were  as  follows : — First,  that  the  action, ''  Thomas  v. 
Foulkes,^'  in  the  declaration  mentioned,  not  being  an  action 
for  the  recovery  of  any  debt,  but  an  action  of  trespass 
for  assault,  battery,  and  false  imprisonment,  Mr.  Com- 
missioner Evans  had  no  power  or  authority  under  7  &  8 
Vict.  c.  96,  s.  6,  to  order  the  now  defendant  to  discharge 
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FoulkeB  out  of  his  custody  as  to  the  executioa  in  snch  ac-  1845. 
tion;  secondly,  that  under  the  above  circumstances  the 
said  order  affords  no  protection  or  indemnity  to  the  now 
defendant;  thirdly,  that  it  is  immaterial  whether  the  de- 
fendanty  at  the  time  of  discharging  Foulkes,  had  notice  of 
the  nature  of  the  action  or  not;  that  it  was  not  the  doty 
of  the  plaintiff  to  give  him  any  such  notice ;  that  the  de- 
fendant was  bound  at  his  peril  to  ascertain  the  nature  of 
the  said  action,  by  inspecting  the  judgment  roll,  or  the  writ 
of  ca.  sa.,  or  by  inquiries  of  the  plaintiff's  attorney,  or 
otherwise;  and  that  at  all  events  the  defendant  had  suffi- 
cient notice  (if  any  were  necessary)  by  the  return  to  the  writ 
of  habeas  corpus,  which  mentions«the  ca.  sa.,  in  which  the 
cause  of  action  is  stated.  Notice  of  a  writ  is  notice  of  the 
contents  of  such  writ. 
The  case  was  argued  in  Easter  Term  last  (April  28)  by 

Mariin,  for  the  plaintiff,  in  support  of  the  demurrer.  The 
question  is,  whether  the  commissioner  had  any  jurisdiction 
or  authority  under  7  &  8  Vict.  c.  96,  s.  6,  to  order  Fonlkes's 
discharge  as  to  the  execution  at  the  suit  of  Thomas,  in  an 
action  of  tort.  He  had  no  such  jurisdiction,  and  therefore 
the  plea  affords  no  answer  to  the  action.  The  former  act, 
6  ft  6  Vict.  c.  116,  s.  1,  enabled  any  person,  not  being  a 
trader,  or  being  a  trader  and  owing  less  than  j£800,  to 
present  a  petition  to  the  Court  of  Bankruptcy,  stating  the 
debts  owing  by  and  to  him ;  and  thereupon,  the  commis- 
sioner to  whom  the  same  shall  be  referred  may  grant  the 
petitioner  a  protection  from  all  process  whatever,  either 
against  his  person  or  his  property.  But  it  was  held  in 
Culpepper  v.  Joy  (o),  that  that  act  did  not  apply  to  persons 
in  custody  at  the  time  of  petitioning.  The  stat.  7  &  8 
Vict  c.  96,  extended  its  provirions  to  prisoners  in  execu- 
tion upon  judgments  obtained  in  actions  for  the  recover* 

(a)  4  Q.  B.  172  ;  3  O.  &  D.  619. 
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1845.  ing  of  debts.  The  sixth  section  enacts^ "  that  any  prisoner 
in  execution  upon  any  judgment  obtained  in  any  action 
for  the  recovery  of  any  debt,  either  not  being  a  trader 
within  the  meaning  of  the  said  statutes  relating  to  bank- 
rupts, or  being  a  trader  within  the  meaning  of  the  said 
statutes,  owing  debts  amounting  in  the  whole  to  less 
than  £800,  may  be  a  petitioner  for  protection  from 
process;  and  every  such  petitioner  to  whom  an  interim 
order  for  protection  shall  have,  been  given  shall  not  only 
be  protected  from  process,  as  provided  by  the  said  recited 
act,  but  also  from  being  detained  in  prison  in  execution 
upon  any  judgment  obtained  in  any  action  for  the  recovery 
of  any  debt  mentioned  in  his  schedule ;  and  if  any  such 
petitioner,  being  a  prisoner  in  execution,  shall  be  detained 
in  prison  in  execution  upon  any  such  judgment,  it  shall 
be  lawful  for  the  commissioner  to  order  any  officer  who 
shall  have  such  petitioner  in  custody  by  virtue  of  such  exe- 
cution, to  discharge  such  petitioner  out  of  custody  as  to  such 
execution  without  exacting  any  fee,  and  such  officer  shall 
hereby  be  indemnified  for  so  doing ;  and  no  sheriff,  gaoler, 
or  other  person  whatsoever,  shall  be  liable  to  any  action 
as  for  the  escape  of  any  such  prisoner  by  reason  of  such 
his  discharge;  and  such  petitioner  so  dischai^ed  shall  be 
protected  by  his  interim  order  from  all  process  for  such 
time  as  the  commissioner  shall  by  such  interim  order  or 
any  renewal  thereof  think  fit  to  i^point,  until  the  making 
of  th^  final  order  for  protection,  in  the  same  manner  as  if 
such  petitioner  had  not  been  a  prisoner  in  execution/' 

That  section  is  confined  to  persons  in  execution  upon  a 
judgment  in  an  action  for  the  recovery  of  a  debt,  and  the 
indemnity  there  given  to  the  gaoler  is  confined  to  that 
case.  That  this  section  does  not  include  a  case  like  the 
present,  is  further  shewn  by  the  22nd,  28rd,  and  24th  sec- 
tions. The  7th  section  provides,  that,  where  the  petitioner 
is  a  prisoner  in  custody  under  any  process,  execution,  &c., 
and  not  entitled  to  hie  discharge  in  manner  aforesaid,  the 
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oommiBsioner  may,  by  warranty  order  the  prisoner  to  be  1846. 
brought  before  him  for  examination.  Then  the  22nd 
gives  the  commissioner  power  to  make  a  final  order  for 
protection,  which  is  to  protect  the  person  of  the  petitioner 
firom  being  taken  or  detained  under  any  process  whatever^ 
in  actions  of  tort  as  well  as  debt ;  and  the  28rd  section 
provides,  that,  if  any  such  petitioner  shall  be  detained 
in  prison  for  any  debt  or  claim,  in  respect  of  which  he  is 
protected  from  process  by  his  final  order,  it  shall  be  lawful 
for  the  commissioner  to  order  any  officer,  who  shall  have 
such  petitioner  in  custody,  to  discharge  him.  But  in  the 
24th  section  there  is  an  exception  as  to  cases  where  the 
debt  was  contracted  (amongst  others)  by  reason  of  any 
judgment  in  any  action  of  assault  and  battery;  and  it  pro- 
vides, that  the  commissioner  shall  not  be  authorized  in  any 
such  case  to  name  any  day  for  making  such  final  order, 
or  to  renew  such  interim  order;  and  where  any  such  peti- 
tioner shall  have  been  discharged  out  of  custody  by  order 
of  the  commissioner  under  the  former  provision,  such  pe- 
titioner shall  be  remanded  to  his  former  custody.  The 
commissioner  had,  therefore,  no  authority  to  order  Foulkes 
to  be  discharged  out  of  custody ;  and  therefore  his  order 
affords  no  protection  to  the  now  defendant,  and  he  is  lia- 
ble to  the  plaintiff  for  an  escape.  Authority  was  first  given 
to  the  commissioner  by  the  stat.  1  &  2  Will.  4,  c.  66,  s.  1, 
by  which  the  Court  of  Bankruptcy  was  established.  That 
statute  confers  on  the  Court  of  Bankruptqr,  and  the  judges 
and  commissioners  thereof,  all  the  rights  and  powers  of  a 
court  of  record,  or  a  judge  of  a  court  of  record ;  but  it 
gives  them  no  power  to  order  a  debtor  to  be  discharged 
out  of  custody.  [AUerson^  B. — A  Judge  of  the  Court  of 
Exchequer  has  no  jurisdiction  to  order  a  prisoner  of  the 
Court  of  Queen's  Bench  to  be  discharged  out  of  custody, 
although  a  Judge  of  any  one  of  the  courts  has  such  power, 
in  certain  cases,  specially  provided  for  by  act  of  Parlia- 
ment.]    The  true  meaning  of  that  clause  is,  that  the 
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1845.  Conrt  of  Bftnkraptcy  shall  be  a  ooart  of  record,  and  tibat 
they  shall  have  the  same  jarisdictioii  over  matters  in  their 
own  court  as  other  courts  have.  The  oommissioiierB  of 
bankruptcy  have  no  power  to  discharge  prisoners  out  of 
custody,  except  that  which  is  specially  given  them  by  the 
recent  stat.  7  ft  8  Vict.  c.  96;  and  the  very  fact  of  that 
statute  being  necessary  to  enable  them  to  do  so  shews 
that  before  they  had  no  such  power.  That  being  so  the 
authorities  establish,  that  a  gaoler,  who  allows  a  prisoner  to 
go  at  large  in  obedience  to  an  order  for  that  purpose,  is 
not  protected,  unless  the  Court  had  jurisdiction  to  make 
the  order.  In  Cobton  v.  Bo$9  (a),  which  was  an  action 
on  the  case  against  the  SheriiTs  of  York  for  an  escape,  the 
defendants  pleaded,  that  they  let  the  prisoner  at  large  by 
reason  of  a  writ  of  privilege  awarded  by  the  council  of 
York ;  and  the  plaintiff  therefore  demurred,  because  they 
did  not  allege  the  authority  of  the  councQ  there.  The 
Conrt  held,  that  ''  the  bar  was  not  good,  and  that  the 
sheriffs,  although  they  let  him  at  laige  by  colour  of  the 
writ  of  privilege,  yet  the  writ  not  being  a  good  warrant, 
they  are  responsible  to  the  plaintiff;  for  they,  at  their 
peril,  are  to  take  heed  what  warrant  they  had  to  let  him 
oat  of  custody.^'  And  in  an  anonymous  case  in  Salkeld(fr), 
where,  in  an  action  of  debt  for  £200  upon  a  bond,  condi- 
tioned to  pay  £100  for  want  of  bail,  the  defendant  was 
committed  to  the  Marshal,  and  he  applied  to  the  jastices 
of  the  peace  of  Surrey,  and  procured  a  discharge  under  the 
then  Act  for  the  Belief  of  Insolvent  Debtors ;  the  plaintiff 
obtained  an  escape-warrant,  upon  which  the  defendant 
was  taken  up;  upon  a  motion  to  be  discharged,  the  Court 
held  this  was  an  escape;  for  being  a  prisoner  both  in- 
debted and  also  charged  in  above  £100  debt  and  damages, 
the  justices  had  no  authority  for  what  they  did;  and 
therefore  the  discharge  was  illegal  and  void.    That  is  an 

(a)  Cro.  Eliz.  893.  {b)  1  Salk.  273. 
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analogoQs  cafle,  for  there  the  justices  were  a  oonrt  empower-  1845. 
ed  to  make  an  order  for  the  defendant's  discharge,  bnt 
made  the  order  in  a  case  in  which  they  had  no  authority. 
So  here,  the  commissioner  had  no  authority  to  discharge 
Foulkes  under  the  particular  circumstances  of  the  case.  So 
also,  in  Broum  v.  Compton  {a),  where  the  stat.  87  Oeo.  8,  c. 
112,  authorized  the  justices  of  the  peace ''  at  the  first  or  ge- 
neral quarter  session  or  general  session  to  be  holden  after 
the  passing  of  the  act,  or  some  adjournment  thereof,''  to 
discharge  insolvent  debtors  under  certain  circumstances, 
the  justices  in  session,  at  an  adjourned  sessions  held  just 
after  the  act  passed  (the  adjournment  being  of  a  session 
holden  before  the  act  passed),  ordered  the  keeper  of  the 
sheriff's  prison  to  discharge  an  insolvent ;  and  it  was  held 
that  the  oflScer  was  not  justified  in  obeying  the  order  of 
sessions,  and  that  the  sheriff  was  answerable  to  the  plaintiff, 
at  whose  suit  the  insolvent  was  in  custody,  for  the  act  of 
the  gaoler  in  discharging  the  insolvent.  The  only  doubt 
there  was  as  to  the  correctness  of  the  decision  in  Orby  v. 
SUks  (6),  where  it  was  adjudged,  that,  if  the  justices  at  the 
quarter  sessions  make  an  order,  by  virtue  of  2  W.  &  M.  c. 
15,  for  the  discharge  of  poor  prisoners,  which  order  is  not 
warranted  by  the  statute,  (as  if  the  prisoner  were  in  ex- 
ecution for  more  than  £100),  and  the  sheriff  discharged 
the  prisoner  accordingly,  he  should  not  be  liable  to  an  es- 
cape ;  but  the  Court  directly  overruled  that  case.  The  argu- 
ment for  the  defendant  there  proceeded  upon  the  assump- 
tion, that  the  justices  at  sessions  had  a  general  jurisdiction 
over  the  subject-matter;  but  Lord  Kenyan  denied  that  to 
be  true,  and  his  Lordship  said  in  conclusion,  ''  that  the 
adjourned  session  had  no  authority  to  make  the  order,  and 
that  the  defendant  (the  sheriff),  whose  servant  discharged 
the  prisoner,  is  answerable  to  the  plaintiff  in  this  action.'' 
Here  the  foundation  of  the  argument  for  the  defendant 

(a)  8  T.  R.  424.  (b)  1  Ld.  Raym.  3. 
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1845.  probably  will  be^  that  the  commissioner  had  a  general  jn- 
risdiction;  but  he  had  only  the  special  anthority  con- 
ferred upon  him  by  the  recent  statute.  Gro9e,  J.,  also 
says  in  the  same  case^  ^'  I  take  it  to  be  a  clear  propo- 
sition  thaty  if  a  courts  not  having  jurisdiction^  order  an 
oflScer  to  do  an  act,  and  the  officer  obey  the  order,  he  is 
not  justified.  I  confess  I  was  surprised,  when  the  case 
from  1  Ld.  Baym.  8  {Orby  y.  Hales)  was  dted ;  because, 
if  it  were  law,  it  would  OYcrturn  the  Marshabea  case  (a), 
and  all  the  other  authorities  upon  the  subject.''  And  he 
before  had  said,  that  that  case ''  had  been  considered  as 
the  fundamental  law  on  this  subject  ever  since/'  One  of 
the  rules  laid  down  in  the  Marshabea  case  is,  that,  *'  where 
the  Court  has  jurisdiction  of  the  cause,  and  proceeds  in- 
verse ordine,  or  erroneously,  no  action  lies  against  the 
party  who  sues,  or  the  officer  or  minister  of  the  Court  who 
executes  the  precept  or  process  of  the  Court ;  but,  where 
the  Court  has  not  jurisdiction  of  the  cause,  the  whcde 
proceeding  is  coram  non  judice,  and  actions  lie  against 
them  without  any  regard  of  the  precept  or  process."  [Al^ 
derstm,  B. — ^In  a  case  in  this  term,  of  Watson  v.  Bodett  (b), 
we  held  that  an  action  of  trespass  was  maintainable  against 
a  person  for  acting  under  a  warrant  of  a  commissioner  of 
bankrupts  at  Birmingham,  and  detaining  the  plaintiff  in 
custody  under  it,  because  the  commissioner  had  no  juris- 
diction to  make  the  warrant.]  Spence  v.  Jones  (c),  where 
it  was  held  that  commissioners  of  bankrupt  were  author- 
ised by  49  Geo.  3,  c.  121,  s.  18,  to  bring  up  a  bankrupt 
charged  in  execution,  for  the  purpose  of  a  full  disclosure 
of  his  estate  and  effects,  was  decided,  not  on  the  ground 
of  any  general  power  that  they  possessed,  but  that,  under 
the  act,  they  had  such  a  power  to  order  the  prisoner 
to  be  brought  up  to  be  examined.  That,  so  far  from 
being  an  authority  against  the  plaintiff,  is  the  other 

<a)  10  Rep.  68.  (b)  Ante,  57.  (c)  5  B.  &  Aid.  705. 
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way.  Si^ery  v,  Janes  {a)  will^  perhaps^  be  relied  upon ;  but  1345. 
the  8l8t  section  of  the  Insolvent  Act  (7  Geo.  4^  c.  57) 
upon  which  that  case  arose  indemnified  the  gaoler  for 
anything  done  by  him  in  obedience  to  any  order  of  the 
Court.  Parke,  J.,  there  says, "  The  express  purpose  of  this 
section  seems  to  he,  to  make  the  order  of  the  Court  itself 
a  protection  to  the  gaoler.'^  In  Savory  v.  Chapman  {b), 
which  was  an  action  of  debt  against  the  Marshal  for  an 
escape,  to  which  he  pleaded  that  he  discharged  the  pri- 
soner by  order  of  the  plaintiff's  attorney,  it  was  held  that 
the  plea  was  insufficient,  because  it  neither  shewed  express 
authority  for  the  plaintiff  to  his  attorney,  nor  that  the  da- 
mages and  costs  had  been  paid  to  the  plaintiff  or  his  attor* 
ney.  That  case  proceeds  on  the  assumption  that  the  Mar- 
shal was  bound  to  ascertain  whether  the  attorney  had  the 
plaintiff's  authority  to  order  the  discharge.  In  MiicheU  v. 
Fb§ier  (c),  which  was  trespass  against  a  magistrate  for  a 
seizure  under  his  distress  warrant  under  the  Excise  Act, 
(4  ft  6  Win.  4,  c.  51,  s.  19),  which  required  the  summons  to 
be  served  ten  days  ai  the  least  before  the  time  appointed,  it 
was  held  that  the  conviction  was  bad,  it  appearing  that  ten 
days'  notice  only,  and  not  ten  clear  days'  notice,  had  been 
given,  and  that  it  was  no  defence  to  an  action  of  trespass 
for  enforcing  it.  There  it  was  argued  by  Sir  John  CampbeU, 
Attomey-Oeneral,  that  the  distinction  was,  that,  where  jus- 
tices have  a  general  jurisdiction  over  the  subject-matter, 
however  erroneous  their  decision  may  be  in  point  of  law, 
it  is  not  thereby  void  ab  initio ;  but  WUUams,  J.,  says  {d), 
**  The  Attorney-Gteneral  contends,  that  it  is  sufficient  if  the 
justice  has  jurisdiction  generally  over  the  subject-matter  of 
the  complaint ;  but  that  is  not  so,  for  he  must  also  have 
jurisdiction  over  the  particular  case  to  which  the  statute 
applies."    That  shews  that  it  is  not  enough  that  the  com- 

(a)  2  B.  &  Ad.  598.  {e)  12  Ad.  &  £U.  472;  4  Per. 

\h)  1 1  Ad.  &  EU.  829 ;  3  P.  &      &  D.  150. 
D.  604.  (d)  4  P.  &  D.  154. 
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1845.  missioner  had  a  general  jurisdiction,  bat  that  he  mnst  also 
have  jurisdiction  in  the  particular  case.  \^Alderaon,  B. — 
That  is,  that,  to  make  his  act  justify  any  other  person, 
he  must  have  a  right  to  do  the  act].  Whether  this 
act  justified  the  gaoler  in  discharging  Foulkes  depends 
upon  the  authority  of  the  commissioner  to  order  his  dis- 
charge.  In  Colsion  v.  Ross  (a),  it  is  said  that  the  gaoler 
acts  at  hia  peril,  and  the  same  is  also  said  in  Browsi  v. 
Compton  (Jb)  by  Grose,  J.  And  in  this  case  the  defendant 
had  sufScient  notice  of  the  want  of  authority  in  the  com- 
missioner. Of  course  he  must  be  taken  to  knaw  the  law, 
and  he  says  in  this  plea  that  he  had  no  notice  of  the  plain- 
tiff ^s  cause  of  action,  except  as  it  appeared  from  the  re- 
turn to  the  habeas  corpus  cum  cau8&;  but  it  does  not  say 
that  he  had  no  means  of  putting  himself  in  possession  of 
such  knowledge.  A  person  who  has  notice  of  the  exist- 
ence  of  a  judgment  has  notice  of  its  contents,  for  it  is  open 
to  everybody  to  search  the  rolL  In  Jackson  v.  Rowe  (c),  it 
was  held  that  a  plea  of  purchase  for  valuable  consideration, 
without  notice,  is  no  protection  against  an  adverse  claim, 
which  the  purchaser  might  have  had  notice  of  by  using  due 
diligence  in  investigating  the  title. 

W»  H.  Watson,  contriL — ^The  defendant  is  entitled  to 
protection  under  the  stat.  7  &  8  Yict.  c.  96,  s.  6.  The 
commissioner  had  a  general  jurisdiction  over  the  subject- 
matter;  and,  although  he  may  have  made  an  erroneous 
order,  the  defendant  is  not  responsible  for  acting  in  obe- 
dience to  it.  By  the  stat.  1  &  2  WUl.  4,  e.  66,  the  Court 
of  Bankruptcy  is  made  a  court  of  record,  and  every  com- 
missioner of  that  court  has,  in  respect  of  matters  within 
his  jurisdiction,  the  same  powers  and  privileges  as  a  judge 
of  a  court  of  record.  But  all  doubt  upon  that  subject  has 
been  removed  by  6  &  6  Will.  4,  c.  29,  s.  25,  by  which  it  is 

(a)  Cro.  Klix.  893.  {b)  8  T.  R.  424.         (e)  2  Sim.  &  Stu.  472. 
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enacted,  that  the  court  of  review  and  the  several  subdivi-  1845. 
rions'  courts  respectively  shall  henceforth  be  and  shall  be 
deemed  and  taken  from  and  after  the  passing  of  the  said 
first-redted  act  (1  &  2  Will.  4,  c.  29)  to  have  been  courts 
of  record,  and  shall  and  may  have  and  exercise  all  such 
powers  of  commitment  as  were  vested  in  commissioners  of 
bankrupt  acting  as  such  at  the  time  of  the  passing  of  the 
said  first-recited  act,  and  shall  Ad  may  have,  use,  and  ex- 
ercise all  the  powers,  rights,  privileges,  and  incidents  of  a 
court  of  record,  as  fully  to  all  intents  and  purposes  as  the 
same  are  used,  exercised,  and  enjoyed  by  any  of  his  Ma- 
jesty's courts  of  law  at  Westminster;  **  and  every  judge  or 
commissioner  appointed  or  to  be  appointed  by  virtue  of  the 
said  first-redted  act,  sitting  alone  and  acting  in  execution 
of  the  duties  imposed  upon  him  as  such  judge  or  commis- 
sioner, shall  have,  use,  exercise,  and  enjoy  all  the  powers, 
nghts,  privileges,  and  exemptions  of  a  court  of  record." 
Suppose,  upon  application  to  a  commissioner,  there  is  some 
doubt  whether  the  case  is  one  over  which  he  has  jurisdic- 
tion, but  he  nevertheless  adjudicates  upon  it,  would  not  all 
persons  acting  under  his  order  be  protected  by  it  ?  [Alder' 
son,  B. — ^That  would  depend  upon  whether  he  had  jurisdic- 
tion to  make  the  order;  he  cannot  give  himself  jurisdiction 
by  making  the  order.]  If  the  order  is  good  upon  the  face 
of  it,  the  gaoler  is  not  bound  to  inquire  whether  the  com- 
nussioner  had  authority  to  make  it.  The  general  rule  is, 
that  an  officer  must  look  to  the  writ,  and  not  to  the  judg- 
ment; and,  though  the  judgment  does  not  warrant  the  writ, 
he  may  justify  under  it.  In  this  case  the  gaoler  could 
have  no  knowledge  of  the  nature  of  the  action ;  for  it  would 
not  appear  from  the  writ  that  the  action  was  for  an  assanlt ; 
and  the  gaoler  wofdd  not  be  justified  in  detaining  the  pri* 
soner  in  custody  until  he  had  informed  himself  as  to  what 
the  nature  of  the  action  was.  It  is  for  the  commissioner  to 
determine  what  cases  are  within  his  jurisdiction.  The  argu- 
ment on  the  other  side  must  go  to  this  extent :  that,  if  after 
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1645.  a  trader  was  dischai^d  upon  an  interim  order,  it  should 
turn  out  that  his  debts  exceeded  £800,  the  gaoler  would 
be  responsible  for  having  obeyed  the  order.  Supposing 
this  Court  put  an  erroneous  construction  on  an  act  of  Par- 
liament, would  not  the  officers  of  the  Court  be  bound  to 
obey  it  ?  Or,  if  a  ca.  sa.  issued  without  a  judgment  to 
support  it,  would  not  the  sheriff  be  justified  in  acting  under 
it?  [Alderson,  B. — He  would  be  justified,  because  the 
Court  had  jurisdiction  to  issue  a  ca.  sa«]  The  24th  section 
of  the  7  &;  8  Vict.  c.  96,  shews  that  it  is  the  commissioner 
who  is  to  determine  whether  or  not  the  action  is  for  a  debt. 
That  section  enacts,  that,  "  if,  on  the  day  for  the  first  exa- 
mination of  the  petitioner,  or  at  any  adjournment  thereof, 
it  shall  appear  to  the  commissioner  that  the  debts  of  the 
petitioner,  or  any  of  them,  were  contracted  by  any  manner 
of  firaud  or  breach  of  trust,''  &c.,  or  "  by  reason  of  any 
judgment  in  any  action  for  assault,  battery,  &c.,  the  com- 
missioner shall  not  be  authorized  in  any  such  case  to  name 
any  day  for  making  such  final  order,  or  to  renew  such  in- 
terim order;  and  in  every  such  case  wherein  any  such  pe- 
titioner shall  have  been  a  prisoner  in  execution,  and  dis- 
charged out  of  custody  by  order  of  the  commissioner  under 
the  provision  herein  in  that  behalf  contained,  such  peti- 
tioner shall  be  remanded  by  an  order  of  the  commissioner 
to  his  former  custody.'' 

It  is  clear  from  this  section,  that  the  commissioner  has 
jurisdiction  in  all  cases  to  make  the  interim  order;  but 
if  it  afterwards  turns  out  that  the  prisoner  was  in  custody 
by  reason  of  any  of  the  causes  enumerated,  then  the  com- 
missioner is  to  remand  him  to  his  former  custody.  It 
cannot  be  that  the  officer  is  to  be  responsible  for  acting 
under  such  order  of  the  commissioner,  however  erroneous  it 
may  be.  In  Ew  parte  Partinfftan  (a),  this  Court  held  that 
the  commissioner  had  a  right  to  remand,  though  on  a 

(a)    13M.&W.  679. 
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ground  not  specified  in  the  24tb  section,  such  right  being         1845. 
incident  to  his  jurisdiction  to  grant  the  interim  order.  Sup- 
pose the  commissioner  expressly  to  decide  that  the  action 
was  for  the  recovery  of  a  debt^  and  to  order  the  prisoner's 
discharge,  the  gaoler  surely  would  not  be  responsible  for 
obeying  the  order.  [Pollock,  C.  B. — Suppose  a  special  power 
to  be  conferred  upon  the  Court  of  Queen's  Bench,  and  they 
were  to  put  an  erroneous  construction  upon  the  act  of 
Parliament  conferring  it,  and  were  to  make  an  order,  is 
the  o£Scer  to  be  responsible  for  obeying  it?    I  think  not.] 
The  officer  is  not  liable  for  obeying  any  order  made  under 
a  mistake  of  law  or  fact.     Under  section  6,  it  is  for  the 
commissioner  to  determine  whether  the  prisoner  is  in  exe* 
cution  upon  a  judgment  in  an  action  for  the  recovery  of  a 
debt,  or  not ;  and  the  commissioner  is  empowered  to  order 
any  officer,  in  whose  custody  he  may  be,  to  discharge  him, 
and  such  officer  is  thereby  indemnified  for  so  doing.    No 
action  for  an  escape  can  surely  be  maintainable  for  such 
his  discharge.    [Alderson,  B. — It  might  be  a  difficult  ques- 
tion to  decide,  whether  a  man  is  or  is  not  a  trader.     Sup- 
pose the  commissioner  to  decide  erroneously,  is  the  officer 
to  be  liable?     So,  if  he  is  a  trader  and  owes  more  than 
iESOO.    In  either  case  the  commissioner  would  have  no 
jurisdiction,  but  his  wrong  determination  cannot  make 
the  officer  responsible — he  is  protected  by  the  act.    PoU 
hckf  C.  B. — ^I  am  unwilling  to  interfere,  not  having  heard 
the  whole  of  the  argument;  but  it  seems  to  me  that  the 
officer  is  no  more  responsible  than  if  it  turned  out  that  the 
prisoner  was  not  a  trader,  or  that  he  owed  more  than  JESOO. 
There  was  no  necessity  to  insert  the  indemnity  clause,  ex- 
cept to  provide  for  a  case  like  the  present,  where  the  mat- 
ter was  not  strictly  within  the  act.]    How  is  the  officer 
to  know  whether  the  prisoner  has  not  obtained  his  final 
order  for  protection  mentioned  in  the  23rd  section,  in 
which  case  he  must  obey  the  order  of  the  commissioner, 
and  is  expressly  indemnified  for  so  doing?    No  doubt  it  is 

VOL,  XIV.  B  B  M.  w. 
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1845.        pleaded  as  an  interim  order;  but  still  it  is  important  that 
there  is  a  power  to  discharge  where  the  party  has  a  final 
order.    The  sixth  section  no  doubt  says,  that  the  oommis* 
sioner  may  deal  with  the  case  of  an  action  for  the  reooyery 
of  a  debt,  and  not  with  the  case  of  an  action  for  the  recovery 
of  damages  in  tort;  bnt  he  still  has  the  power  of  dealing 
with  cases  of  the  latter  description  in  a  certain  stage  of 
the  proceedings.    The  commissioner,  therefore,  had  a  gene- 
ral jurisdiction  to  make  the  order;  and  the  keeper  of  the 
Queen's  Prison  was  justified  in  acting  in  obedience  to  it. 
Saffery  v.  Jones  (a)  is  an  express  authority  for  this.     It 
was  there  held,  that  it  is  a  good  defence  to  an  action 
against  a  sheriff  or  gaoler  for  an  escape,  that  he  discharged 
the  prisoner  from  custody  by  virtue  of  an  order  of  the  Insol- 
Tent  Court;  and  that  he  need  not  shew  that  the  proceedings 
upon  which  the  order  is  grounded  were  properly  taken. 
In  the  course  of  the  argument  in  that  case,  Parhe,  B.,  said, 
—''The  Legislature  never  could  have  intended  to  throw 
upon  the  gaoler  the  onus  of  examining  into  the  accuracy 
of  all  the  previous  proceedings,  and  that  the  prisoner 
should  be  detained  until    such   examination  had  been 
made.''    In  Marsh  v.  lVooUey{b),  it  was  held  that  an  in- 
terim  order  under  5  &  6  Vict  c.  116,  if  in  the  form  pre- 
scribed in  the  rules  promulgated  by  the  Judges  and  com- 
missioners of  the  Court  of  Bankruptcy,  need  not  shew  on 
the  face  of  it  the  jurisdiction  of  the  commissioner  to  make 
the  order.    In  Colsttni  v.  Ross{c),  there  was  a  total  want 
of  jurisdiction;  and  in  Brown  v.  Conxion  {d)y  the  want  of 
jurisdiction  appeared  on  the  face  of  the  order  itself.     8a» 
vory  V.  Chtgnnan  {e)  will  be  found  to  have  no  application 
to  the  present  case ;  for  there  the  Marshal  discharged  the 
prisoner  without  sufficient  authority.    Andrews  v.  Mar* 

(a)  2  B.  &  Ad.  59&  (d)  8  T.  R.  424. 

(6)  5  Man.  &Gr.675  ;  6  Scott,  (e)  11  Ad.  &  £11.  829;  3  Per. 

N.  R.,  556  ;  1  D.  &  L.  84.  &  D.  604. 
(c)  Cro.  Eltt.  893. 
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ri8{a)  and  Carratt  v.  Morley{b)  are  authorities  which  shew        1845. 
dearly  that  the  officer  execating  the  process  of  a  court  is 
protected,  though  the  court  issuing  the  process  had  no 
jurisdiction.    Mararia  ▼•  Shper  (c)  is  ako  an  authority  to 
the  same  effect. 

Martin,  in  reply  (May  6). — The  sixth  section  of  the 
statute  affords  no  protection  to  the  ddendants  That  sec- 
tion limits  the  authority  of  the  commissioners  to  cases 
where  the  judgment  is  substantially  for  a  debiy — such 
as  might  be  proved  under  the  commission;  and  this  is 
strongly  confirmed  by  the  24th  section.  All  the  matters 
there  mentioned  amount  to  debts,  as  soon  as  there  is  a 
judgment.  Nor  is  the  gaoler  under  any  such  difficulty  as 
is  suggested  on  the  other  side  i  for  the  form  of  action  is 
set  out  in  the  writ,  (see  the  forms,  Jervis's  Rules,  p.  158) ; 
and  he  had,  therefore,  the  direct  means  of  obtaining  know- 
ledge as  to  the  legality  of  the  order.  It  is  said  that,  whe- 
ther the  commissioner  was  or  was  not  authorized  to  make 
the  order,  the  gaoler  was  justified  by  it  in  discharging  the 
plaintiff.  But  the  gaoler  is  not  an  officer  of  the  Court  of 
Bankruptcy  at  aU ;  he  is  an  officer  of  the  superior  Court, 
appointed  under  statute;  and  is  justified  only  in  obedience 
to  legcd  orders  of  any  other  authority.  Here,  the  very 
authority  under  which  he  held  the  plaintiff,  to  see  which 
he  had  only  to  go  to  the  sheriff's  office,  would  have  in- 
formed him  of  the  nature  of  the  action,  and  of  the  invalidity 
of  the  order.  Saffery  v.  Jones  was  decided  on  the  stat. 
7  Geo.  4,  c.  57,  s.  81,  which  gives  a  full  indemnity  to 
sheriffs,  gaolers,  &c.,  doing  any  thing  in  obedience  to 
^  any  order''  of  the  Insolvent  Debtors  Court:  whereas 
here  they  are  indemnified  only  as  to  ''  such  petitioner " 
as  is  mentioned  in  the  preceding  part  of  the  clause; 


(a)   1   ft.  B.  3;    1  G.  &  D.  (b)  WiUes,  30. 

68.  (c)  I  a  B.  18;  1  G.  &  D. 275* 

B  b2 
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1845.  namely^  ''  a  prisoner  in  execution  upon  a  judgment  oth* 
tained  in  any  action  for  the  recovery  of  any  debt/'  && 
[He  also  again  referred  to  and  commented  on  the  judg- 
ments in  the  MarshaUea  case,  Andrews  v.  Morris,  Carraii 
y.  Morley,  and  Moravia  v.  Slqper.']  It  has  been  asked, 
could  the  gaoler  be  held  responsible,  if,  after  an  order  for 
the  discharge  of  the  petitioner,  it  should  turn  out  that  his 
debts  exceeded  £800?  It  is  submitted  that  in  such  a 
case  he  would  be  liable.  The  case  is  analogous  to  what 
formerly  took  place  under  the  bankrupt  acts.  The  com- 
missioners adjudged  a  person  to  be  a  bankrupt ;  but,  not- 
withstanding such  adjudication,  if  it  afterwards  turned  out 
that  in  fact  no  act  of  bankruptcy  had  been  committed, 
or  that  there  was  no  good  petitioning  creditor's  debt,  all 
persons  who  acted  under  the  authority  of  the  commission- 
ers were  liable  to  be  sued.  The  act  of  the  judge  is  the  act 
of  the  law,  and  he  therefore  is  not  responsible ;  but  the 
act  of  the  officer,  who  executes  his  order,  is  merely  the  act 
of  the  individual ;  and  if  it  turn  out  that  the  order  was 
not  warranted  by  the  law,  he  is  without  protection.  The 
anonymous  case  in  1  Salkeld,  273,  and  Brown  v.  Comptan, 
are  expressly  in  point  for  the  plaintiff,  and  must  be  over- 
ruled before  the  judgment  of  the  Court  can  be  given  in 

favour  of  the  defendant. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Alderson,  B. — This  was  an  action  against  the  keeper 
of  the  Queen's  Prison  for  an  escape.  The  declaration 
states,  that  the  plaintiff  having  recovered  judgment  in  this 
court  against  one  Thomas  Foulkes  in  an  action  of  an  as- 
sault and  false  imprisonment,  with  150/.  Ss.  7d,  damages 
and  costs,  sued  out  a  fi.  fa.,  under  which  he  obtained  only 
5/.  5«.,  and  afterwards  sued  out  a  ca.  sa.  for  the  residue  of 
his  said  damages  and  costs,  under  which  ca.  sa.  Foulkes 
was  taken  by  the  Sheriff  of  Middlesex,  and  having  been 
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afterwards,  on  the  8th  of  July,  1844,  brought  up  by  habeas  1846. 
corpus,  was  regularly  committed  by  the  late  Mr.  Baron 
Gumey  to  the  Queen's  Prison,  in  execution  for  the  residue 
of  the  sum  of  150/.  8s.  7d.  so  recovered.  The  declaration 
then  avers,  that  the  defendant,  being  keeper  of  the  said 
prison,  received  the  said  Foulkes  and  had  him  in  custody 
on  the  said  commitment,  and  afterwards  wrongfully  suf- 
fered him  to  escape. 

The  defendant,  by  his  plea,  states  that  Foulkes,  after 
his  said  commitment  in  execution,  to  wit,  on  the  80th  day 
of  September,  1844,  presented  his  petition  to  the  Court  of 
Bankruptcy,  praying  relief  under  the  6  &  6  Vict.  c.  116, 
and  7  &  8  Vict.  c.  96,  with  a  schedule  of  his  debts  an- 
nexed to  the  petition,  such  schedule  including  the  sum 
due  to  the  plaintiff;  that,  at  the  time  of  presenting  the 
said  petition,  Foulkes  was  not,  nor  ever  had  been,  a  trader; 
and  that  he  was  at  the  time  a  prisoner  in  execution  on  a 
judgment  obtained  by  one  Robert  Croft  for  a  debt  of 
£1200;  that,  after  the  petition  was  presented,  Mr.  Joshua 
Evans,  one  of  the  commissioners  of  the  Court  of  Bank- 
ruptcy, gave  the  petitioner  an  interim  order  of  protection, 
and  afterwards,  and  whilst  Foulkes  was  in  defendant's  cus- 
tody, namely,  On  the  1st  of  October,  1844,  made  an  order 
on  the  defendant  to  discharge  Foulkes ;  in  obedience  to 
which  order  the  defendant  did  discharge  him.  The  plea 
then  avers,  that  the  defendant  had  no  notice  of  the  nature 
of  the  plaintiff's  action,  save  as  it  appeared  from  the  habeas 
corpus  under  which  Foulkes  was  brought  up  before  Mr. 
Baron  Cfumey,  and  the  sheriff's  return,  by  which  latter 
document  the  sheriff  stated,  that  he  had  Foulkes  in  cus- 
tody under  a  writ  of  ca.  sa.  to  satisfy  the  plaintiff  a  sum  of 
146/.  &.,  residue  of  1602.  8«.  7rf.  damages  in  the  said  writ 
mentioned. 

To  this  plea  there  is  a  general  demurrer;  and  the  ques- 
tion for  our  decision  is,  whether  the  order  of  Mr.  Com- 
missioner Evans  affords  a  good  justification  to  the  defend- 
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1845.  ant  for  his  discharge  of  Foalkes;  and  this  depends  on  the 
qnestion,  what  powers  were  conferred  on  the  commissioner 
by  the  recent  statutes  of  5  &  6  Vict.  c.  1 16^  and  7  ft  8  Vict, 
c.  96.  By  the  former  statute,  it  is  enacted,  (section  1), 
''that  any  person  not  being  a  trader,  or  being  a  trader  and 
not  owing  debts  to  the  amount  of  £800,  may,  after  gi?ing 
certain  notices,  present  a  petition  to  the  C!onrt  of  Bank- 
ruptcy, praying  protection  from  process,  to  which  petition 
is  to  be  annexed  a  schedule  containing  a  full  statement  of 
his  debts  and  assets  of  eyery  description.^'  And  on  the 
filing  of  such  petition,  the  commissioner  is  empowered  to 
give  to  the  petitioner  a  protection  from  all  process,  either 
against  his  person  or  his  property,  until  his  appearance  in 
court  for  examination  at  a  day  to  be  appointed  for  that 
purpose;  and  on  the  presentation  of  the  petition,  all  the 
property  of  the  petitioner  becomes  vested  in  the  official 
assignee. 

The  order  so  to  be  given  is  pursuant  to  certain  rules 
firamed  under  the  authority  of  the  act,  called  the  interim 
order,  and  is  in  force  only  until  the  appearance  and  ex- 
amination of  the  petitioner ;  but  if  the  examination  is  not 
oonduded  at  one  sitting,  it  may  be  renewed  firom  time  to 
time  until  the  final  examination,  on  the  completion  of 
which,  if  the  commissioner  is  satisfied  of  the  truth  of  the 
all^ations  in  the  petition,  and  that  the  debts  of  the  peti- 
tioner were  not  contracted  by  any  fraud,  or  breach  of 
trust,  or  on  any  criminal  prosecution,  or  without  reasona- 
ble prospect  of  being  able  to  dischai^  them,  or  by  reason  of 
any  judgment  for  breach  of  the  revenue  laws,  or  in  certain 
enumerated  actions  of  a  criminal  nature,  jndudiaff  aetiami 
far  auamtt,  and  is  also  satisfied  that  the  petitioner  has  not, 
since  his  petition,  parted  with  any  of  his  property,  he  may 
give  the  petitioner  a  final  order  protecting  his  person  firom 
all  process,  and  vesting  his  estate  in  assignees  for  the 
benefit  of  his  creditors. 

By  the  subsequent  statute,  7  &  8  Vict  c.  96,  it  is  enacted. 
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in  section  1,  that  the  petition  may  be  presented  without  1845* 
the  notices  originally  required ;  and  by  section  6,  it  is  de-> 
clared  and  enacted,  that  any  prisoner  in  execution  on  any 
judgment  obtained  in  any  action  for  the  recovery  of  a 
debt,  not  being  a  trader,  or,  being  a  trader  and  owing  debts 
under  £800,  may  be  a  petitioner  for  protection  from  process ; 
and  every  such  petitioner,  to  whom  an  interim  order  shall 
have  been  given,  shall  not  only  be  protected  from  process, 
but  also  from  being  detained  in  prison  in  execution  on  any 
judgment  obtained  in  any  action  for  the  recovery  of  any 
debt  mentioned  in  the  schedule;  and  it  shall  be  lawful  for 
the  commissioner  to  order  any  officer  having  any  such 
petitioner  in  custody  on  any  execution  on  any  such  judg- 
ment to  discharge  him ;  and  such  officer  shall  not  be  lia- 
ble to  any  action  for  an  escape  by  reason  of  his  so  doing. 

These  are  the  sections  of  the  two  acts  on  which  the  pre* 
sent  question  mainly  turns. 

The  plaintiff  argued,  that  they  did  not  warrant  the  order 
of  the  commissioner;  for  that  the  only  detainer  in  execu- 
tion, which  the  interim  order  of  protection  can  reach,  is  a 
detainer  in  execution  on  a  judgment  for  a  debt ;  whereas 
here  the  judgment  is  a  judgment  in  an  action  of  assault 
and  false  imprisonment. 

The  defendant,  on  the  other  hand,  contended,  that  the 
order  extends  to  aU  sums  mentioned  in  the  schedule  as 
debts ;  (»*,  if  that  is  not  so,  that,  at  all  events,  the  defend- 
ant, the  gaoler,  was  bound  to  obey  the  order,  whether 
warranted  by  the  statute  or  not,  as  being  an  order  made 
by  a  Judge  in  a  matter  over  which  he  had  jurisdiction. 

With  regard  to  the  first  point,  namely,  what  are  the 
judgment  debts,  from  detention  on  acoount  of  which  the 
Legislature  meant  that  the  interim  order  should  be  a  pro- 
tection, there  is  certainly  some  difficulty.  Supposing  the 
petition  to  be  presented  under  the  first  statute,  by  a  party 
not  in  custody,  it  is  dear  the  interim  order,  during  its 
subsistence,  would  have  been  a  protection  from  all  process 
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1845.  not  onlj  in  actions  of  debt  and  on  contracts,  bnt  also  in 
actions  of  tort.  It  is  equallT  clear  that,  when  the  peti- 
tioner came  before  the  commissioner  fat  examination,  he 
wonld  have  been  nnable  to  obtain  a  final  order  nnder 
sect.  4,  unless  he  wonld  satisfy  the  commissioner,  amongst 
other  things,  that  his  debts  were  not  contracted  (which 
must  mean  that  none  of  his  debts  were  contracted)  by 
reason  of  any  judgment  in,  amongst  other  actions,  any 
action  of  assault.  And  as,  in  this  case,  one  of  his  debts, 
namely,  that  which  he  owes  to  the  plaintiff,  certainly 
arises  from  the  damages  recoYcred  in  an  action  of  assault, 
it  would  have  been  the  duty  of  the  commissioner  to  refuse 
the  final  order,  and  the  present  plaintiff  would  have  been 
entitled  to  execute  his  ca.  sa.,  the  interim  order  being  no 
longer  in  force. 

The  policy,  therefore,  of  the  Legislature,  in  the  first 
statute,  appears  to  have  been,  to  relicTC  the  petitioner  in 
the  first  instance  from  all  apprehension  of  arrest  imme- 
diately on  his  presenting  his  petition,  and  so  giving  up  all 
his  property ;  though,  at  the  same  time,  if  on  a  subse- 
quent investigation  of  his  affairs  it  should  turn  out  that 
any  of  his  debts  were  of  a  nature  leading  to  the  inference 
that  his  conduct  had  been  criminal  or  fraudulent,  he  was 
no  longer  to  be  entitled  to  his  protection.  Such  being  the 
scheme  of  the  first  act,  the  second  act,  in  the  6th  section, 
extends  the  right  of  petitioning  for  protection  from  pro- 
cess to  any  prisoner  in  execution  upon  any  judgment 
obtained  in  any  action  for  the  recovery  of  any  debt,  and 
proceeds  to  enact,  that  the  interim  order  shall  not  only 
protect  the  petitioner  from  process,  but  also  from  being 
detained  in  prison  in  execution  upon  any  judgment  ob- 
tained in  any  action  for  the  recovery  of  any  debt  men- 
tioned in  his  schedule,  and  the  commissioner  is  author- 
ised to  order  the  gaoler  to  discharge  him  out  of  custody. 

The  argument  of  the  defendant  was,  that  the  Legislature 
meant  by  this  6th  section  to  declare,  (for  this  clause  is  de- 
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daratory  as  well  as  enactiye)^  that  the  drcamstance  of  the  1845. 
petitioner  not  being  at  large  should  in  this  respect  make 
no  difference^  and  that,  as  he  would  have  been  temporarily 
protected  from  process  if  he  had  been  at  large,  so  he 
should  be  temporarily  set  at  large  if  in  confinement 
Though  this  reasoning  is  not  without  its  weight,  yet,  on 
the  other  hand,  the  words  of  the  sixth  section  are  very 
strong  indeed  in  favour  of  the  more  limited  construction 
^  contended  for  by  the  plaintiff.  The  enactment  is,  that  the 
interim  order  shall  protect  the  petitioner  from  being  de- 
tained in  prison,  in  execution  tgnm  any  judgment  obtained 
in  any  action  for  recovery  of  any  debt  mentioned  in  his 
schedule.  If  this  had  been  the  only  part  of  this  section  in 
which  these  words  had  occurred,  we  might,  perhaps,  have 
been  inclined  to  do  some  violence  to  the  language,  and  to 
say,  that  the  provisions  applied  to  all  sums  due  on  judg- 
ments mentioned  in  the  schedule  as  debts.  But,  the  same 
words,  *^  action  for  the  recovery  of  any  debt/'  occur  in  the 
beginning  of  the  clause ;  and  we  think,  in  that  first  part 
of  the  clause,  they  are  clearly  meant  to  apply  exclusively  to 
the  judgment  debts  recovered  in  actions  of  debt;  not,  per- 
haps, confining  the  meaning  of  those  words  to  actions  of 
debt  properly  so  called,  but  extending  them  also  to  judg- 
ments in  actions  on  contracts  for  sums  popularly  called 
debts;  certainly,  however,  excluding  the  case  of  parties 
against  whom  judgment  had  been  recovered  in  actions  of 
tort.  Now,  if  this  narrower  construction  be  that  which  is 
to  be  adopted  in  the  early  part  of  the  section,  where  the 
words  are  used  for  shewing  to  what  class  of  judgment 
debtors  in  execution  the  right  of  petitioning  is  given,  it  is 
very  difficult  to  say,  that  a  different  and  wider  sense  is  to 
be  attributed  to  them  in  the  following  sentence  of  the 
same  section,  where  they  are  used  to  shew  the  debts  against 
detention  for  which  the  interim  order  is  to  be  a  protec- 
tion. The  7th,  28rd,  and  24th  sections  of  the  second  act, 
to  which  we  shall  presently  advert  for  another  purpose. 
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1845.  tend  to  confirm  the  construction  contended  for  by  the 
plaintiff.  And^  on  the  whole,  if  it  were  necessary  to  deoide 
the  point,  we  should  probably  feel  bound  to  say  that  the 
plaintiff  was  right,  and  that  the  judgment  debt  against 
Foulkes  was  not  one  which  the  statute  intended  the  in- 
terim order  to  affect.  It  is  not,  howeyer,  absolutely  neoes- 
sary  for  us  to  come  to  any  judicial  decision  on  this  point, 
inasmuch  as  we  are  of  opinion  that,  on  the  second  point, 
the  argument  of  the  defendant  is  clearly  right,  and  that, 
whatever  be  the  true  construction  of  the  act,  the  defend* 
ant  was  bound  to  obey  the  order  of  the  commissioner,  as 
that  of  a  judge  acting  in  a  matter  over  which  he  had 
jurisdiction. 

The  argument  of  the  plaintiff  was,  that  although  the 
court  of  the  commissioner  is  now  to  certain  purposes  a 
court  of  record,  yet  that,  in  cases  under  the  two  statutes 
in  question,  he  is  acting  not  as  a  judge  in  dischai^  of  his 
ordinary  functions,  but  as  a  party  exercising  a  special  au- 
thority conferred  on  him  by  act  of  Parliament,  and  which 
authority  therefore  fails  altogether,  if  attempted  to  be  ex- 
ercised in  any  case  not  strictly  tM/Atfi  the  terms  of  the  sta- 
tute conferring  it ;  the  power,  it  is  said,  is  only  to  discharge 
the  party  petitioning  from  imprisonment  on  any  wch  judg^ 
ment,  i.e.  looking  to  the  context,  from  a  judgment  obtained 
in  an  action  for  the  recovery  of  a  debt,  and  the  commis- 
sioner, as  to  any  judgment  obtained  in  any  other  action 
than  an  action  for  the  recovery  of  a  debt,  has  no  more 
power  to  order  the  prisoner's  discharge  than  he  would  to 
order  the  discharge  of  a  party  who  had  not  petitioned. 
Now,  this  argument,  it  must  be  observed,  goes  a  great  deal 
further  than  merely  to  limit  the  quality  of  the  debts  as  to 
which  the  interim  order  shall  be  available.  If  good  at  all, 
it  certainly  shews  that  the  order  will  only  be  available  to 
any  9w:h  petitioner,  i.  e.  looking  to  the  context,  to  a  peti- 
tioner who  either  was  not  a  trader,  or  who,  being  a  trader, 
did  not  owe  so  much  as  JE300,  and,  under  the  first  act,  who 
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had  given  certain  notices  thereby  required.  NoWj  although  1846, 
the  gaoler  might  perhaps  be  able  to  ascertain  \Fhether  the 
petitioner  was  in  his  custody  on  a  judgment  obtained  in 
an  action  of  debt,  or  an  action  of  tort,  yet  it  would  be  ob- 
viously impossible  for  him  to  ascertain  whether  any  pri- 
soner in  his  custody,  being  a  trader,  owed  debts  exceeding 
£800. 

The  argument  of  the  pUdntiflf  must  go  the  full  length  of 
contending,  that,  if  a  party  in  custody  in  execution  on  a 
judgment  for  a  debt  should  present  a  petition,  alleging 
that  he  was  not  a  trader,  or,  being  a  trader,  that  his  debts 
were  under  £800,  and  should  obtain  an  interim  order  of 
protection,  and  an  order  for  his  discharge,  the  gaoler,  if 
the  allegations  of  the  petition  are  true,  would  be  bound  to 
discharge  him,  if  false,  to  detain  him ;  and  that,  in  the  first 
case,  if  he  did  not  discharge  his  prisoner,  he  would  be  liable  to 
an  action  for  false  imprisonment;  and  in  the  second,  if  he  did 
discharge  him,  he  would  be  liable  to  an  action  for  an  escape. 
The  course  to  be  pursued  by  the  gaoler  is  thus  made  to  de- 
pend on  the  truth  or  falsehood  of  certain  allegations,  the 
truth  or  falsehood  of  which  he  has  no  means  of  ascertaining, 
so  that,  without  any  default  on  his  part,  he  may  become  liable 
to  actions  to  any  amount,  and  find  himself  ruined  without 
the  possibility  of  redress.  This  appears  to  us  so  nearly  a 
reductio  ad  absurdum,  that,  if  there  be  any  construction 
of  the  act  by  which  such  a  consequence  may  be  avoided, 
we  feel  bound  to  adopt  it.  Mr.  Martin,  indeed,  contended 
that  there  was  no  such  absurdity  in  the  conclusion  to  which 
his  reasoning  necessarily  led,  or  at  all  events,  that,  if  it  be 
an  absurdity,  it  is  only  an  absurdity  which  the  law  tolerates 
in  many  analogous  cases ;  and  he  referred  to  the  case  of 
the  messenger,  assignees,  and  others  acting  under  com- 
missioners of  bankrupt,  all  of  whom  act  on  the  faith  of  the 
abjudication,  and  who,  except  so  far  as  more  modem  sta- 
tutes have  protected  them,  are  certainly  responsible  for 
all  they  do,  if  it  should  turn  out  that  the  party  was  er- 
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1845.  roneously  adjudged  to  be  a  bankrupt  There  appears^  how- 
ever^ to  us  to  be  a  clear  distinction  between  the  two  cases. 
In  the  cases  suggested  by  Mr.  Martin,  the  parties  acting 
are  all  yolunteers.  They  may  act  or  not^  as  they  see  fit : 
whereasi  in  the  case  before  us^  the  defendant  has  no 
choice — ^the  debtor  is  in  his  custody  by  the  act  of  the  law, 
and  the  gaoler  is  bound  to  keep  him,  unless  discharged  by 
competent  authority.  The  law,  therefore,  which  should 
impose  on  him  the  obligation  of  acting  at  his  peril  as  to 
the  facts,  would  be  very  different  from  that  which  applies 
to  the  ordinary  case  of  bankruptcy.  In  the  one  case  the 
party  must  act — ^in  the  other  he  may  act  or  may  abstain 
from  acting  as  he  may  see  fit. 

It  only  remains,  therefore,  to  see  whether  the  language 
of  the  statute  is  such  as  to  justify  us  in  saying  that  the 
Legislature  meant,  in  a  case  like  the  present,  to  make  the 
judgment  of  the  commissioner  conclusive.  Now,  constru- 
ing the  two  acts  together,  the  petition,  it  is  to  be  observed, 
must  be  accompanied  with  an  affidavit  verifying  its  truth ; 
and  it  must  contain  a  statement  that  the  petitioner  is  not 
a  trader,  or,  if  a  trader,  that  his  debts  are  under  £800.  It 
must  also  contain  a  full  account  of  his  debts,  stating  their 
dates  and  nature,  with  certain  other  particulars.  This  pe- 
tition, so  verified,  being  thus  before  the  commissioner,  the 
first  statute,  sect.  1,  enacts,  that  it  shall  thereupon  be  law- 
ful for  the  commissioner  to  give  the  interim  order  of  pro- 
tection; and  the  second  statute,  that,  if  any  such  peti- 
tioner shall  be  in  execution  on  any  such  judgment,  it  shall 
be  lawful  for  the  commissioner  to  order  the  gaoler  to  dis- 
charge him.  The  words,  it  must  be  observed,  are,  it  shall 
be  lawful  for  the  commissioner,  &c.  And  we  think  this 
sufficiently  shews  that  the  commissioner  is  to  act  not  mi- 
nisterially, but  judicially — he  is  to  come  to  a  decision  on  the 
petition  and  affidavits,  not,  indeed,  a  decision  as  to  whether 
a  petitioner,  having  complied  with  the  requisites  of  the 
act,  shall  or  shall  not  have  his  interim  order,  or  his  order 
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of  discharge,  for  to  these  he  is  in  such  case  clearly  entitled,         1845. 
but  whether  he  has  or  has  not  done  what  the  statute  im- 
poses as  the  conditions  on  which  he  would  become  entitled 
to  those  privileges. 

If  the  petition  should  on  the  face  of  it  shew  that  the 
petitioner  was  a  trader,  and  it  should  appear  by  the  sche- 
dule that  his  debts  amounted  to  i£800,  it  would  certainly 
be  the  duty  of  the  commissioner  to  withhold  the  interim 
order.  And  if  a  petitioner,  being  in  custody,  should  be« 
come  entitled  to  his  interim  order,  it  would  yet  be  the 
duty  of  the  commissioner  to  withhold  his  order  of  discharge 
in  respect  of  any  judgment,  if  such  there  should  be,  not 
coming  within  the  description  of  a  judgment  obtained  in 
any  action  for  the  recovery  of  any  debt  mentioned  in  the 
schedule.  The  commissioner,  it  is  true,  has  but  very  im- 
perfect means  of  enabling  him  to  come  to  a  decision  in 
these  matters ;  nothing  but  the  petition  and  affidavit ;  still 
he  has  these  documents,  and  on  these  he  must  exercise  his 
judgment,  and  by  that  judgment  all  persons  must  be  bound. 
The  decision  may  be  wrong,  but  it  is  a  decision  by  the  pro- 
per authority,  and,  if  wrong,  comes  within  the  principle 
laid  down  in  the  Marshakea  case,  that  orders  by  a  compe- 
tent authority,  though  made  inverso  ordine,  are  a  protec- 
tion to  those  who  act  under  them. 

The  correctness  of  this  view  of  the  statute  seems  to  us 
to  be  strongly  confirmed  by  some  subsequent  clauses. 
Section  7  enacts,  that,  when  any  petitioner  is  a  person  in 
execution,  and  not  entitled  to  his  discharge  under  section  6, 
the  commissioner  may  by  warrant  cause  him  to  be  brought 
up  for  examination.  This  shews  that  the  commissioner  is, 
on  the  facts  before  him,  to  decide  whether  the  execution  is 
or  is  not  one  in  respect  of  which  the  petitioner  is  entitled 
to  a  discharge,  and  he  is  to  act  accordingly.  Again,  after 
the  final  examination,  the  commissioner  is,  by  sect.  23, 
to  order  the  petitioner  to  be  discharged  from  custody,  in 
respect  of  all  debts  to  which  the  final  order  shall  extend. 
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i.  e.  all  debts  whatever^  except  those  which  the  commis- 
sioner shall  decide  to  come  within  the  exceptions  contained 
in  sect.  24.  Now  here  it  is  quite  clear  the  commissioner 
was  intended  to  exercise  functions  strictly  judicial^  and 
no  one  can  doubt  but  that  his  adjudication  as  to  the  final 
order  is  absolutely  conclusiTe;  and  it  appears  to  iis^  inde- 
pendently of  all  other  considerations,  to  the  last  degree 
improbable  that  the  Legislature  meant  to  give  to  one  class 
of  the  commissioner's  acts  a  character  and  effect  different 
firom  that  which  is  given  to  the  others;  to  compel  third 
persons  to  obey  the  final  adjudication^  and  to  protect  them 
in  that  obedience,  but  in  the  meantime  to  leave  them  to 
act  at  their  peril  as  to  intermediate  proceedings. 

The  provisions  referred  to  in  the  argument,  at  the  latter 
part  of  sect.  24>  whereby  the  commissioner  is  directed  to 
i^mand  to  custody  any  person  who,  on  his  examination, 
shall  turn  out  to  have  been  erroneously  discharged  under 
sect  6,  tends  strongly  to  confirm  us  in  the  view  we  have 
taken  of  the  statutes*  On  these  grounds,  therefore,  being 
strongly  inclined  to  go  along  with  the  plaintiff  in  his  first 
proposition,  namely,  that  his  debt  was  not  one  from  which 
Foulkes  ought  to  have  been  discharged  by  the  commis- 
sioner, we  yet  think  that  he  has  no  right  of  action 
against  the  defendant,  he  having  only  obeyed  the  order  of 
a  Judge  in  a  matter  over  which  he  had  jurisdiction ;  and 
our  judgment  must,  therefore,  be  for  the  defendant. 

Judgment  for  the  defendant. 
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Phillips  v.  Warren.  June  18. 

iVSSUMPSIT  by  the  indorsee  against  the  acceptor  of  a  Hie  acceptor  of 

bUl  of  exchange  for  £20,  dated  1st  March,  1843,  drawn  by  ^iinge,  on'iti 

W.  Palmer,  payable  three  months  after  date,  and  indorsed  ^^^^^^ 

by  him  to  the  plaintiflF.  did  not  take  it 

up ;  bat  after* 

The  defendant  pleaded,  (amongst  other  things),  first,  warda,  oathe 

that  he  the  defendant  paid  the  bill  on  the  day  when  it  be-  J^^^ijJ. 

came  due,  and  that  it  was  indorsed  by  Palmer  to  the  ^"?7\**?^ , 

'                                                                ''  at  the  bankera' 

plaintiff  after  it  became  due ;  secondly,  that  the  defendant  where  it  laj, 

paid  the  bill  when  it  became  due,  and  that  it  was  after-  amount,  and 

wards  put  into  circulation,  and  so  required  a  new  stamp.  STw^idt? 

The  replications  to  these  pleas  denied  the  payment  as  al-  «  general  re- 

ceipt  mdOFBod 

leged.    At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  upon  it.    In 

last  assizes  for  Surrey,  the  evidence  given  in  support  of  the  Ss  hSoreee 

allegation  of  payment  in  the  pleas  was  as  follows: — On  **^*^^ 

the  morning  of  the  day  when  the  bill  became  due,  Messrs.  was  produced 

Barclay  &  Co.,  the  bankers,  being  then  the  holders  of  it,  bearing  that    ' 

the  bill  was  in  due  course  presented  to  the  defendant  for  2SlF*noefi- 

payment,  but  was  not  then  taken  up  by  him.   On  the  after-  dence  of  pay- 

inent  oi  the 

noon  of  the  same  day,  a  person  called  at  Messrs.  Barclay's,  biU  by  the 

and  paid  the  amount  of  the  bill  to  one  of  the  clerks,  who  ^'"'^  ^' 
indorsed  a  general  receipt  on  the  back  of  the  bill,  and 
handed  it  back  to  him.  The  clerk  did  not  know  this  per- 
son, nor  was  there  any  evidence  to  shew  who  he  was.  The 
defendant  had  not  any  account  with  Barclay  &  Co.  The 
bill  was  produced  at  the  trial  by  the  plaintiff.  The  learned 
Judge  thought  there  was  no  evidence  of  payment  by  the  ac- 
ceptor, and,  under  his  direction,  the  plaintiff  had  a  verdict. 

In  Easter  Term,  Montagu  Chambers  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection,  relying  on 
Scholey  v.  Walsby  (a)  as  an  authority  that  the  receipt  was 

(a)  Peake,  N.  P.C.34. 
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1845.        primft  facie  evidence  of  payment  of  the  bill  by  the  ac- 
ceptor. 

Bffles,  Serjt.,  now  shewed  cause.  The  mere  receipt 
indorsed  on  the  bill  can  be  no  evidence  whatever  of  pay- 
ment of  the  bill  by  the  acceptor :  more  especially  under  the 
circumstances  which  were  proved  in  the  present  case,  that 
payment  of  the  bill  had  previously,  on  the  same  day,  been 
refused  by  the  acceptor,  and  that  it  came  out  of  the  hands 
of  the  plaintiff  at  the  trial.  [AlderwH^  B. — Why  may  not 
he  have  been  the  party  who  paid  it  ?]  It  is  quite  pos- 
rible,  and  even  probable,  that  he  was.  K  the  acceptor  had 
paid  it,  surely  the  biU  would  have  been  in  his  possession. 

Montagu  Chambers,  contrk. — Scholey  v.  Wabby  is  an 
authority  expressly  in  point,  that  the  receipt  indorsed  on 
the  bill  is  primdfade  evidence  of  payment  by  the  acceptor, 
and  that  it  is  not  evidence  of  payment  by  the  drawer, 
although  it  be  produced  by  him  at  the  trial  That  case  ap- 
pears  to  be  recognized  in  Graves  v.  Key  (a).  Here  no  evi« 
dence  was  given  to  repel  the  presumption  in  favour  of  the 
acceptor,  arising  out  of  the  payment  of  the  bill  on  the  very 
day  when  it  became  due,  and  the  receipt  given  for  it. 

Aldxrson,  B. — It  is  sufficient  to  say,  with  respect  to  the 
case  of  Scholey  v.  Walsby,  that  the  doctrine  of  Lord  Kenyon 
in  that  case  certainly  ought  not  to  be  carried  any  further. 
But  in  the  present  case  there  are  circumstances  to  shew 
that  the  acceptor  did  not  pay  this  bill.  The  receipt  of 
itself  shewed  nothing,  until  it  was  explained ;  and  there- 
fore the  bankers'  clerk  was  called,  who  stated,  that,  on  the 
afternoon  of  the  day  when  the  bill  became  due,  he  gave 
the  receipt  to  a  person  whom  he  did  not  know.  This, 
coupled  with  the  fact  that  the  acceptor  had  previously,  on 

(a)  3  B.  &  Ado].  318. 
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the  same  Aaj,  refused  payment  of  the  bill,  appears  to  be        iai5. 
reasonable  evidence  of  his  not  having  been  the  person  who 
paid  it.    It  seems  to  me  that  the  verdict  was  right  upon 
the  evidence^  as  it  was  presented  to  the  jury. 

BoLFE,  B.— I  am  of  the  same  opinion.  I  own  I  do  not 
very  well  understand  the  case  of  Scholey  v.  WaUby.  No 
doubt,  under  some  circumstances,  the  receipt  on  the  back 
of  the  bill  may  be  evidence  of  payment  by  the  acceptor, 
although  it  is  more  likely  to  have  been  paid  by  some  other 
party,  because,  if  paid  by  the  acceptor,  it  would  naturally 
have  been  in  his  possession. 

Bule  discharged. 


Jacklin  v.  Fvtche  and  Another.  June  19. 

J.  BESPASS  against  the  defendants,  two  justices  of  the  a  notice  of 
peace  acting  for  the  parts  of  Lindsey,  in  the  county  of  tk^BTTindw^the 
Lincoln,  for  assault  and  false  imprisonment. — Plea,  not  44^^^d'the 
guilty,  by  statute.    At  the  trial,  before  Tindal,  C.  J.,  at  the  cause  of  action 
last  Lincoln  Assizes,  the  plaintiff  proved  a  notice  of  action  that  yoo,  on 
to  the  defendants  in  the  following  terms :—  May^M?^  "^^ 

with  force  and 

"To  John  Fytche,  Esquire,  and  William  TealeWelfitt,  ;[;SlnitTb^ '''' 
Esquire,  two  of  her  Majesty^s  justices  of  the  peace  in  and  "^^^'^P®^™®^ 
for  the  parts  of  Lindsey,  in  the  county  of  Lincoln,  and  to  me  to  be  beaten, 

.      ^  &c.,  and  to  be 

each  of  you.  forced  and 

I,  William  Jacklin,  of  Claythorpe,  in  the  county  of  Lin-  ^^f^'^J^^"" 
coin,  labourer,  do  hereby,  according  to  the  form  of  the  sta-  pnbUc  streets 

'  '  ^*  °  Til.  and  roads,  &c., 

tute  in  such  case  made  and  provided,  give  you  and  each  of  to  a  certain  pn- 

son,  to  wit,  at 
Louth,  in  &c.,  and  to  be  unlawfully  imprisoned  and  kept  in  prison  there,  for  forty  days  then 
next  following,"  &c.    At  the  trial,  the  proof  waa  confined  to  the  imprisonment  in  the  gaol  at 
Louth,  under  an  invalid  warrant  of  the  defendants  : — Held,  that  the  notice  sufficiently  stated 
the  place  of  the  injnryi  so  as  to  enable  the  plaintiff  to  recover  in  respect  of  such  imprisonment. 

VOL.  XIV.  C  C  M,  W. 
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1845.  70a  noticoi  that  I  shall,  by  my  attorney,  Mr.  Christopher 
Ingoldby  the  younger,  of  Louth,  in  the  said  county  of  lin* 
coin,  gentleman,  at  or  soon  after  the  expiration  of  one  ca- 
lendar month  from  your  being  served  with  this  notice,  cause 
a  writ  of  summons  to  be  sued  out  of  her  Majesty's  Court 
of  Exchequer  of  Pleas,  at  Westminster,  against  you  at  my 
suit,  and  proceed  thereupon  according  to  law ;  for  that 
you,  on  the  tenth  day  of  May,  in  the  year  of  our  Lord 
1844,  with  force  and  arms,  caused  an  assault  to  be  made 
upon  me,  and  then  caused  me  to  be  beaten,  seized,  and  laid 
hold  of,  and  to  be  forced  and  compelled  to  go  into,  along, 
and  through  divers  public  streets  and  roads,  to  a  certain 
prison,  to  wit,  at  Louth,  in  the  said  parts,  and  to  be  un- 
lawfully imprisoned  and  kept  and  detained  in  prison  there, 
in  a  dark  and  unwholesome  place  there,  without  any  rea- 
sonable or  justifiable  cause  whatever,  for  a  long  space  of 
time,  to  wit,  for  the  space  of  forty  days  then  next  follow- 
ing, contrary  to  the  laws  and  customs  of  this  realm,  and 
against  the  will  of  me  the  said  WiUiam  Jacklin,''  &c,  &c. 

his 
"Williams  Jacklin, 
mark 
of  the  parish  of  Claythorpe,  in  the  parts 
and  county  aforesaid/' 

All  that  appeared  in  evidence  was,  that  on  the  10th  of 
May,  1844,  the  plaintiff  was  delivered  into  the  custody  of 
the  gaoler  of  the  house  of  correction  at  Louth,  upon  a 
warrant  of  commitment  for  two  calendar  months  to  hard 
labour,  signed  by  the  defendants,  under  the  Master  and 
Servant  Act,  4  Oeo.  4,  c.  34,  which  was  admitted  to  be  in- 
valid. A  habeas  corpus  was  subsequently  obtained  on 
behalf  of  the  plaintiff,  and  he  was  discharged  by  order  of 
the  Court  of  Queen's  Bench  on  the  12th  of  June. 

It  was  objected  for  the  defendants,  that  the  notice  of 
action  was  insufficient,  inasmuch  as  no  place  was  alleged 
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with  respect  to  the  assault  and  original  imprisonment :      ^  1846. 
and  Martins  v.  lecher  (a)  and  Breeae  v.  Jerdein  {b)  were 
cited.    The  Lord  Chief  Justice  reserved  the  pointy  and  the 
plaintiff  had  a  verdict,  damages  £12. 

In  last  Easter  Term,  Clarke,  Serjt.,  obtained  a  rale  nisi, 
pursuant  to  leave  reserved  for  that  purpose  at  the  trial,  to 
enter  a  nonsuit. 

Wkitehurst  (with  whom  was  WUlmore)  now  shewed 
cause. — ^This  notice  was  sufficient.  The  present  case  is 
quite  distinguishable  from  those  of  Martins  v.  Upcher  and 
Breese  v.  Jerdein.  Here  the  plaintiff's  evidence  was  al- 
together confined,  in  order  to  avoid  any  objection  of  this 
kind,  to  the  imprisonment  at  Louth,  as  to  which  place  is 
alleged  in  the  notice.  But  it  can  hardly  be  that  any  al- 
legation of  place  is  necessary  in  such  a  document.  The 
justices  must  be  cognizant  of  what  the  complaint  is. 
\Parkey  B. — ^Not  necessarily.]  Thepfacc  of  the  trespass 
surely  lies  as  much  within  their  knowledge  as  the  plaintiff's. 
But  however  this  be,  the  cases  cited  are  altogether  dis- 
tinguishable. In  Martins  v.  Upcher ,  no  place  whatever  was 
mentioned,  and  therefore  there  was  no  limitation  as  to  the 
space  to  which  the  proof  might  extend.  With  respect  to 
the  case  of  Breese  v.  Jerdein,  there  is  some  discrepancy  in 
the  several  reports  of  that  case.  According  to  the  report 
in  the  Law  Journal  (c),  the  only  objection  to  the  notice  at 
the  trial  would  appear  to  have  been^  that  it  did  not  desig- 
nate the  form  of  the  action  intended  to  be  brought; 
though  it  was  decided  on  the  ground  that  there  was  no 
proper  allegation  of  time  and  place.  There  the  notice  was 
for  having  caused  the  plaintiff,  on  the  37th  of  May  last 
past,  "  to  be  apprehended  and  detained  in  custody  without 

(a)  3  Q.  B.  662;  2  O.  &  D.       720,  n. 
716.  (c)  12  Law  J.,  (N.  S.),  Q.  B., 

(b)  4  Q.  B.  685;  2  Q  &  D.      234. 

CO  3 
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1846.  any  reasonable  or  probable  cause  whatsoever^  for  the  space 
of  three  hours  then  next  following^  and  having  afterwards 
caused  him  to  be  unlawfully  committed  to  a  certain  com- 
mon prison  called  the  Compter,  in  the  city  of  London,  and 
to  be  there  imprisoned,  &c.,  for  a  further  space  of  time,  to 
wit,  the  space  of  twelve  hours  then  next  following/'  No 
place,  therefore,  was  mentioned,  except  the  C!ompter  in  the 
city  of  London ;  and  it  appeared  in  evidence  that  the  only 
defendant  entitled  to  notice  of  action  did  not  go  into  the 
city  at  all.  He  had,  therefore,  no  notice  of  any  place  as 
to  the  trespasses  committed  by  him.  Jones  v.  NicholU  (a) 
is  an  authority  for  the  plaintiff.  There  the  notiee  stated 
the  cause  of  action  to  be  for  trespass  and  false  imprison- 
ment, "  by  arresting  and  imprisoning  the  plaintiff  at  St 
Asaph,  in  the  county  of  Flint,  on  Tuesday  the  80th  day  of 
January  last,  on  a  charge  of  felony,  and  taking  him  thence 
in  custody  to  Denbigh,  in  the  county  of  Denbigh,  and  for 
detaining  him  in  such  custody  upon  such  charge  for  twelve 
hours  or  thereabouts,  and  also  for  causing  him  to  be  taken 
before  certain  justices  of  the  peace,  at  Denbigh  aforesaid, 
on  the  81st  day  of  the  said  month  of  January,  on  the  said 
charge  of  felony :"  and  it  was  held,  that  this  notice  suffi- 
ciently alleged  the  time  of  the  several  trespasses  complained 
of.  These  notices  are  not  to  be  construed  according  to  the 
strict  rules  of  pleading,  but  as  they  would  reasonably  be 
understood  by  those  to  whom  they  are  addressed. — ^He  was 
then  stopped  by  the  Court,  who  called  upon 

Clarke,  Serjt.,  and  Macaulay,  in  support  of  the  rule.--- 
This  notice  was  not  sufficient  to  satisfy  the  meaning  and 
spirit  of  the  stat  24  Geo.  2,  c.  44,  which  requires  that  no 
writ,  &c.  shall  be  served  on  any  justice  of  the  peace  for 
anything  by  him  done  in  the  execution  of  his  office,  until 
notice  in  writing  of  such  intended  writ  or  process  shall 

(a)  13  M.  &  W.  361. 
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have  been  delirered  to  him  one  calendar  month  before,  ''in        1845. 
which  notice  shall  be  charly  and  explicitly  contained  the 
canse  of  action  which  such  party  hath,  or  claimeth  to  have, 
against  such  justice  of  the  peace."    Now  it  is  clear,  on 
the  authority  of  Martins  y.  Upcher,  that  all  the  other  tres- 
passes alleged  in  this  notice,  except  the  imprisonment  at 
Louth,  are  insufSciently  stated,  and  the  plaintiff  cannot 
recover  in  respect  of  them.  Then,  what  information  is  given 
to  the  justices,  by  a  statement  that  on  a  certain  day  they 
caused  the  plaintiff  to  be  imprisoned  in  the  common  prison 
of  the  county,  to  which  they  commit  all  offenders?    No 
doubt,  in  all  cases,  the  justices  may  inform  themselves  by 
inquiry;  but  the  statute  requires  a  notice  which  in  itself  shdll 
give  them  all  reasonable  information.     [Parke,  B. — ^What 
further  information  could  the  plaintiff  have  given  ?]     He 
might  at  all  events  have  said  that  the  defendants  committed 
him  to  the  house  of  correction  on  that  day.     [Parke,  B. — 
Does  he  not  say  so  ?]     No ;  it  is  an  imprisonment  for  every 
day  that  he  remains  there,  and  this  allegation  would  be 
proved,  if  he  had  been  committed  a  month  before.    [Alder- 
son,  B. — You  may  at  all  events  read  the  previous  part  of 
the  notice,  which  contains  no  allegation  of  place,  in  order 
to  see  the  meaning  of  that  which  does.    Now,  looking  at 
the  whole,  can  anybody  doubt  that  this  notice  gives  all 
reasonable  information?    In  Martins  v.  Upcher,  the  notice 
did  not  tell  the  justice  what  act  of  his  life  was  complained 
of,  on  what  day  it  happened,  or  in  what  part  of  Norfolk.] 
So  here,  it  is  not  pretended  that  the  justices  exercised 
their  functions  at  Louth,  but  only  that  the  prison  is  there : 
this  statement  gives  them  no  information  as  to  the  act  they 
have  done.    The  notice  should  give  the  justices  full  infor- 
mation of  all  that  part  of  the  trespass  in  which  they  were 
personally  concerned;  it  should  therefore  shew  where  they 
were  when  they  acted.    The  very  complaint  may  be,  that 
the  justices  committed  the  party  too  far  from  the  boundary 
of  the  county.    [Alderson,  B. — ^The  act  of  Parliament  does 
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1845.  not  require  the  party  to  give  notice  of  the  iUegaUty,  but  only 
of  the  injury.  Parke,  B. — He  is  only  to  state  clearly  and 
explicitly  the  cause  ofactumJ]  The  commitment  may  be  a 
trespass  at  A.  and  not  at  B.  [Alderson,  B. — Bnt  the  plain- 
tiff is  not  bound  to  tell  the  defendants  more  than  that  they 
unlawfully  imprisoned  him^  and  when  and  where  they  did 
so.]  If  the  justices  have  to  make  inquiry,  of  course  they 
can  thereby  inform  themselves  as  to  the  fact  in  every  case ; 
the  requisition  of  the  statute,  therefore,  must  mean  more 
than  that.  [Rolfe,  B. — I  take  Mariine  v.  Upcher  to  be  an 
authority  only  that  the  party  must  give  time  and  place  as 
far  as  he  reasonably  can.  I  can  conceive  cases  where  he 
cannot  give  place.  Parke,  B. — Here,  however,  he  does.] 
But  the  allegation  of  place  would  be  satisfied,  if  the  de- 
fendants had  committed  the  plaintiff  long  before  the  day 
stated. 

Parks,  B.— This  rule  must  be  discharged.  The  plain- 
tiff's cause  of  action  is,  that  he  has  been  assaulted  and 
imprisoned  by  the  defendants:  that  cause  of  action  he 
must  describe  with  convenient  certainty.  According  to 
the  case  of  MariinB  v.  Upcher,  the  first  part  of  the  trespass 
is  not  described  with  convenient  certainty;  but  the  im- 
prisonment at  Louth  is.  K  the  defendants  had  read  the 
case  of  Martins  v.  Upcher,  they  would  know  that  there  was 
here  quite  a  sufficient  description  of  the  imprisonment  at 
Louth.  Breese  v.  Jerdein  is  in  truth  an  authority  for  the 
plaintiff;  for  there  the  same  objection  existed  as  to  the 
city  policeman,  Bradley,  and  was  given  up  upon  the  argu- 
ment (a). 

Alderson,  B. — ^I  am  of  the  same  opinion.  The  fallacy 
of  the  argument  for  the  defendants  is,  that  it  supposes  it 
to  be  necessary  for  the  plaintiff  to  state  how  the  act  was 

(a)  See  4  Q.  B.  586,  note. 
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illegal,  whereaa  it  is  only  necesaary  to  state  that  the  de-        1845. 
fendants  did  an  illegal  act,  and  that  it  was  an  ii^ury  to  the 
plaintiff. 

BoLFE,  B.— If  the  case  of  Martina  v.  Upcher  be  admitted 
to  be  good  law,  it  does  not  necessarily  follow  that  the  first 
part  of  this  notice  is  bad;  because  there  no  place  was  men- 
tioned ;  it  was  left  in  this  respect  in  perfect  ambiguity. 
Here  I  should  say  that  it  is  the  description  of  one  con- 
tinued act,  concluding  with  the  imprisonment  at  Louth. 
I  doubt  very  much,  therefore,  whether  even  that  part  of 
the  statement  is  not  sufficient. 

Parke,  B. — I  am  very  much  disposed  to  concur  with 
my  brother  Ro^fe  in  that  opinion ;  but  it  is  not  necessary 
to  decide  that,  because  the  eyidence  was  confined  to  the 
imprisonment  atLonth. 

Bnle  discharged. 


HoYLEs  r.  Blore.  j^^  19, 

UeBT,  in  the  sum  of  7/.  13^.  8(f.,  for  washing,  &c.  The  The  defendant, 
particulars  of  demand  claimed  the  same  sum.  Plea,  that,  5ebtor^  iMert- 
by  an  order  of  the  Court  for  the  Relief  of  Insolvent  Debt-  cd  the  plaintiff 

"  aa  a  creditor  in 

or  s^  the  defendant,  being  then  an  insolvent  debtor  in  his  schedule, 
actual  custody,  &c.,  was,  on  &c.,  duly  discharged,  accord-  tTkc  and"^kh- 
ing  to  the  stat.  1  &  2  Vict.  c.  110,  of  and  from  the  said  ^^te^Sfedebt 
several  premises  and  causes  of  action  in  the  declaration  to  be  i:3, 

.         n     «  ■«■....         .  .         ,-1        1.     1  whereas  in  fact 

mentioned,  &c.     Replication,  traversmg  the  discharge  as  it  was  £7  :~ 
alleged,  and  issue  thereon.   At  the  trial,  before  the  as-  ^muih  w^the" 
sessorto  the  under-sheriff  of  Middlesex,  the  defendant's  creditor  was 

'  thereby  depriv- 

ed of  the  benefit  of  the  notice  to  be  given  to  creditors  for  jf5  and  upwards,  under  the  71st 
section  of  the  Insolvent  Debtors'  Act,  1  &  2  Vict.  c.  110,  this  was  not  a  case  within  the  pro- 
tection of  the  93rd  section,  and  the  defendant's  discharge  under  the  act  was  no  bar  to  an  action 
for  this  debt. 
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discharge  under  the  Insolvent  Debtors'  Act  was  proved ; 
bnt  it  appeared  that  the  plaintiff  was  inserted  in  his  sche- 
dule by  a  wrong  name,  as  '^  Mrs.  Isles/'  and  the  amount 
of  her  debt  was  stated  as  £3,  instead  of  7/.  l&s.  8J.  It 
was  not  shewn  that  any  notice  was  given  to  the  plaintiff 
under  the  71st  section  of  the  Insolvent  Debtors*  Act,  1 
&  2  Yict.  c.  110  (a).  The  learned  assessor  left  it  to  the 
jury  to  say,  whether  this  mis-statement  in  the  schedule 
was  by  fraud  or  by  mistake ;  and  read  over  to  them  the 
98rd  section  of  the  act  (a).  The  jury  found  that  it  was  a 
mistake,  and  without  fraud ;  and  the  verdict  was  there- 
upon, under  the  direction  of  the  assessor,  entered  for  the 
plaintiff,  with  leave  to  the  defendant  to  move  to  enter  a 
nonsuit  or  a  verdict  for  him. 


F.  V.  Lee  having  obtained  a  rule  nisi  accordingly, 
Thomas  shewed  cause  (i). — The  71st  section  of  the  act 


(a)  Sect  71  enacts,  that  the 
Court  for  the  relief  of  Insolvent 
Debtors  shall  cause  notice  of  the 
making  every  such  vesting  order 
as  aforesaid,  and  the  filing  of 
every  such  schedule,  and  of  the 
time  and  place  so  as  aforesaid 
appointed  for  such  prisoner  to  be 
brought  up,  to  be  given,  by  such 
means  as  the  said  Court  shall  di- 
rect, to  the  creditor  or  creditors  at 
whose  suit  any  such  prisoner  shall 
be  detained  in  custody,  or  the  at- 
torney or  agent  of  such  creditor  or 
creditors,  and  to  the  other  credi- 
tors named  in  the  schedule  of  such 
prisoner,  and  resident  within  the 
United  Kingdom,  and  whose  debts 
shall  amount  to  the  sum  of  5/.,  and 
to  be  inserted  in  the  London  Ga- 
zette, &c. 

Sect  93,  afler  reciting,  that  it 


may  sometimes  happen  that  a  debt 
of,  or  claim  upon,  or  balance  due 
from  such  prisoner  as  aforesaid,  may 
be  specified  in  his  schedule  at  an 
amount  which  is  not  exactly  the 
actual  amount  thereof,  without  any 
culpable  negligence,  or  fraud  or 
evil  intention,  on  the  part  of  such 
prisoner,  enacts,  that  in  such  case 
the  prisoner  shall  be  entitled  to  all 
the  benefit  and  protection  of  the 
act,  and  the  creditor  in  that  behalf 
shall  be  entitled  to  the  benefit  of 
all  the  provisions  made  for  credi- 
tors by  the  act,  in  respect  of  the 
actual  amount  of  such  debt,  claim, 
or  balance,  and  neither  more  nor 
less  than  the  same,  to  all  intents 
and  purposes,  such  error  in  the 
schedule  notwithstanding. 

(()  June  10,  before  Parke,  B., 
sitting  alone. 
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expressly  requires  notice  to  be  given  of  the  vesting  order,  I845. 
the  filing  of  the  schedule,  and  the  time  and  place  ap- 
pointed for  the  insolvent  to  be  brought  up,  to  all  creditors 
whose  debts  amount  to  £5;  and  nothing  can  cure  the 
want  of  that  notice  to  the  creditors.  [Parke,  B. — ^That 
is,  to  all  persons  who  are  inserted  in  the  schedule  as  cre- 
ditors to  the  amount  of  £5 ;  but  if,  hj  mistake,  the  insol- 
vent inserts  a  party  as  a  creditor  for  less  than  £6,  is  he 
to  be  prejudiced  by  the  want  of  notice  to  that  creditor?] 
The  creditor  has  no  power  of  coming  and  setting  the  mis- 
take right  on  the  hearing,  unless  he  have  such  notice. 
But  further,  this  is  not  a  case  within  the  93rd  section. 
That  applies  only  where,  by  mistake,  the  debt  is  specified 
in  the  schedule  at  an  amount  which  is  not  ewaetly  the 
actual  amount;  but  the  stating  a  debt  of  71.  lis.  8J.  at 
an  amount  so  much  less  than  the  actual  amount  as  £8,  is 
such  ''  culpable  negligence,'^  as  takes  the  case  out  of  the 
jurisdiction  of  that  section.  \Parke,  B. — If  so,  ought 
there  not  to  be  a  new  trial?  Because  it  was  not  left  to 
the  jury  whether  there  had  been  culpable  negligence,  but 
only  whether  it  was  a  case  of  fraud  or  of  mistake.  Ton 
say  that  the  provisions  of  the  93rd  section  apply  only 
where  the  mistake  is  to  a  slight  amount ;  but  that  if  it  be 
so  large  as  this,  that  section  shews  there  is  no  protection 
at  all.]  Yes,  for  it  can  only  arise  from  gross  and  culpable 
negligence. 

F.  V.  Lee,  contra. — ^The  only  matter  in  issue  here  is, 
whether  the  defendant  was  discharged  under  the  act,  as 
to  the  causes  of  action  in  the  declaration  mentioned;  and 
there  are  authorities  to  shew,  that  a  misdescription  of  the 
debt,  or  of  the  creditor  in  the  schedule,  which  is  not  in- 
tended or  calculated  to  mislead,  is  not  sufficient  to  prevent 
the  operation  of  the  act :  Forman  v.  Drew  (a).  Reeves  v. 

(a)  4B.&C.15;  6  D.  &  R.  75. 
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1845.  Lambert  (a),  Nias  v.  Nicholson  {b),  BoydeU  v.  Champneys  (e), 
Jervis  v.  Jones  (d),  Sharpe  v.  Gye  (e).  If  there  be  any  irre- 
galaiitj  aa  to  the  notice  to  the  crediton,  they  may  apply 
to  the  Insolvent  Debtors'  Court  to  set  aside  the  adjudica- 
tion, but  it  cannot  avoid  the  prisoner's  discharge.  [Parke, 
B.—- The  case  resolves  itself  into  a  question  of  law,  whe- 
ther, where  the  difference  in  the  amount  of  the  actual 
debt,  and  of  the  sum  stated  in  the  schedule,  is  so  great  as 
this,  the  party  is  entitled  to  the  benefit  of  the  act  at  aU, 
I  take  the  question  to  have  been  left  to  the  jury  in  the 
terms  of  the  98rd  section.] 

Cur.  adv.  vult. 

Pabkb,  B.,  now  delivered  his  judgment — This  case 
was  argued  before  me,  a  few  days  ago,  in  the  Exchequer 
Chamber,  by  Mr.  Valentine  Lee  and  Mr.  Thomas.  It  was 
an  action  tried  before  Mr.  Kennedy,  as  assessor  to  the 
sheriff  of  Middlesex.  The  defendant  pleaded  his  discharge 
under  the  1  &  2  Vict.  c.  110.  On  the  trial,  it  appeared 
that  the  defendant  had  been  discharged,  having  described 
in  his  schedule,  the  debt  as  £3,  which  was  really  71.  ISs.Bd.; 
and  the  creditor,  the  plaintiff,  whose  name  was  Hoyles,  as 
Mrs.  Isles.  On  the  objection  being  taken,  that  the  de- 
scription, both  of  the  creditor  and  of  the  amount  of  the 
debt,  was  wrong,  and  the  defendant  not  entitled  to  his  dis- 
charge, the  learned  assessor  directed  a  verdict  for  the 
plaintiff;  having  first  left  to  the  jury  the  question,  whe- 
ther the  description  was  fraudulently  made,  which  the  jury 
found  in  the  negative,  and  then  reserved  to  the  defendant 
liberty  to  move  to  enter  a  verdict  or  a  nonsuit. 

I  regret  that  I  should  have  to  decide  the  point  raised  in 
this  case,  as  it  is  one  of  some  novelty,  and  should  have 
wished  it  to  have  been  argued  in  the  full  court;  but  the 

(fl)  4  B.  &  C.  214.  (c)  2  M.  &  W.  433. 

(b)  2  C.  &  P.  120 ;  Ry.  &  M.  (d)  4  Dowl.  P.  C.610. 

322.  (e)  4C.&P.311. 
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sum  in  dispute  is  so  small^  that  I  am  unwilling  to  put  the         1845. 
parties  to  further  expense. 

Upon  consideration  of  the  clauses  in  the  act,  and  the 
seyeral  decided  cases  on  former  insolrent  aots»  it  appears 
to  me  that  the  learned  assessor  was  right,  and  that  the 
verdict  ought  not  to  be  disturbed. 

The  description  of  the  creditor,  and  of  the  amount  of 
the  debt,  do  not  seem  to  stand  entirely  upon  the  same 
footing.  With  respect  to  the  former,  the  question  usually 
left  to  the  jury  has  been,  whether  the  description  was 
made  with  intent  to  mislead,  and  would  have  the  effect  of 
misleading,  the  creditor  who  might  look  at  the  schedule. 
In  similar  cases,  under  1  Gteo.4,  c.  119,  {Forman  Y.Drew{a), 
Woody.  Jeweii  {b) ),  this  was  done,  and  I  believe  commonly 
since.  Whether,  if  the  description,  though  not  fraudu- 
lent,  was  such  as  was  calculated  to  mislead,  the  defendant 
would  be  discharged,  it  is  unnecessary  to  inquire,  for  my 
judgment  does  not  proceed  on  any  misdescription  of  the 
name. 

With  respect  to  the  description  of  the  amount  of  the 
debt,  the  93rd  section  (which  corresponds  with  the  63rd 
of  the  7th  of  Gea  4,  c.  57),  appears  to  me  to  explain  the 
intention  of  the  legislature.  That  section  provides,  that 
in  cases  where  the  amount  specified  is  not  exactly  the 
amount  of  the  true  debt,  the  prisoner  shall  be  entitled  to 
the  benefit  of  the  act,  where  the  mistake  has  been  made 
without  any  culpable  negligence,  fraud,  or  evil  intention. 
In  Frampton  v.  Champneya^  reported  in  3  Jurist,  1170,  the 
Court  of  Queen^s  Bench  held,  that  the  corresponding  sec- 
tion of  the  7  Geo.  4,  c.  67,  should  be  incorporated  with  the 
40th,  which  directs  the  schedule  to  contain  a  true  account ; 
and  consequently,  if  there  be  an  error  answering  the  de- 
scription of  error  in  the  93rd  section,  it  will  not  affect  the 
discharge,  unless  there  be  negligence,  fraud,  or  evil  inten- 

(a)  4  B.  &  C.  15.  (6)  Id.  20. 
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1845.  tioB.  But^  if  the  sum  specified^  instead  of  not  being  exactly 
the  true  amount,  is  less  than  half  that  amount,  or  is  much 
below  £5,  and  the  real  debt  above  it,  and  the  difference  is 
so  great  that  it  removes  the  creditor  from  a  class  entitled 
to  special  notice  to  one  not  eiititled,  does  the  section  ap- 
ply? It  seems  to  me  that  it  does  not;  and  that,  if  there  is 
such  an  error  in  the  description,  which  so  materially  alters 
the  condition  of  the  creditor,  the  statute  does  not  permit 
the  adjudication  to  operate  as  a  discharge,  even  though 
there  may  have  been  no  fraud,  culpable  negligence,  or  ill 
intention.  To  decide  otherwise  would  be  to  deprive  those 
words,  descriptive  of  the  degree  of  error,  of  all  effect;  and 
it  must  be  presumed  that  the  legislature  inserted  them 
advisedly,  and  did  not  mean  to  make  all  errors  immate- 
rial. What  the  precise  limits  of  error  are,  beyond  which 
the  mistake  shall  be  fatal,  it  may  be  difficult  to  define 
accurately:  but  there  is  no  difficulty  in  saying,  that, where 
the  debt  is  by  mistake  removed  from  one  class,  for  which 
a  special  notice  is  required  to  each  creditor,  to  one  in 
which  it  is  not,  the  case  is  not  within  the  protection  of  the 
schedule,  and  consequently,  however  innocently  made,  the 
defendant  is  not  to  be  discharged. 

Mr.  Kennedy  was  therefore,  I  think,  right  in  holding 
that,  in  this  case,  though  there  was  no  fraud,  negligence, 
or  ill  intention  (for  those  circumstances  I  must  consider 
as  having  been  found  by  the  jury),  the  plaintiff  was  enti- 
tled to  recover. 

Bule  discharged. 
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The  Mayob^  Aldermen^  and  Bxtbgesses  of  Beidqewateb      j-^^^  20. 
V.  Allen. 

1  HIS  was  an  issue^  under  the  stat.  6  &  7  Will.  4,  c.  71^  A  modus,  that 

_  ,  n        •       m  •  t       B   ^  HcvL  of  tithes 

s.  46^  to  try  the  existence  of  a  modus  m  the  pansh  of  arising  out  of 
Bridgewater,  in  the  county  of  Somerset.    The  first  count  J^npa^n  of 
of  the  declaration  stated^  that,  in  a  certain  discourse  be-  J°7  ?^'*  "^' 
tween  the  plaintiffs  and  the  defendant,  a  question  arose,   withm  the 
whether  from  time  whereof  the  memory  of  man  was  not  to  SbmiidfbeT 
the  contrary,  there  had  been  paid,  within  the  parish  of  ^Jj"?^^^" 
Bridgewater,  and  at  the  time  of  the  commencement  of  the  per  acre,  and 

where  the  lands 

suit,  to  wit,  on  the  20th  June,  1813,  was  payable,  and  of  are  in  the  oc- 
right  ought  to  be  paid,  to  the  impropriator  or  other  ^^^j^tu. 
owners  for  the  time  being  of  the  said  parish,  at  Easter  in  *^ri8h*there  * 
every  year,  the  modus  or  customary  payment  following,  should  be  alike 

,  tf    ^    *f  payment  of  Od, 

that  is  to  say,  in  lieu  of  all  tithes,  except  the  tithe  of  pigs,  per  acre,  is 
yearly  arising,  growing,  and  increasing,  in  and  upon  lands  ^^  * 
in  the  occupation  of  any  person  not  inhabitinff  mthin  the 
said  parish,  which  have  not  during  the  year  been  cropped 
with  com,  grain,  or  flax,  except  certain  lands  within  the 
parish  called  Oreat  Castle  Field,  Little  Castle  Field,  and 
St.  John's  Field,  a  modus  or  ancient  customary  payment 
of  \s.  per  acre,  and  so  in  proportion  for  any  less  quantity 
than  an  acre  of  such  land ;  and  in  lieu  of  all  the  tithe, 
except  the  tithe  of  pigs,  yearly  arising,  growing,  and  in- 
creasing, in  and  upon  lands  in  the  occupation  of  any  one 
inhabiting  within  the  said  parish,  which  have  not  during 
the  year  been  cropped  with  corn,  grain,  or  flax,  except  cer- 
tain lands  within  the  said  parish,  called  &c.,  the  modus  or 
ancient  customary  payment  of  6d.  for  every  acre,  and  so 
in  proportion  for  any  quantity  less  than  an  acre  of  such 
land.  The  plaintiffs  denied  the  existence  of  such  modus. 
In  the  second  count  the  question  raised  was,  whether  a 
modus,  similar  to  that  set  out  in  the  first  count,  had  not 
been  paid  for  the  last  thirty  years,  which  the  plaintiffs  de- 
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1846.        nied.    In  the  third  count  they  denied  the  existence  of  the 

Mayor  of     modus  for  sixty  years.    In  the  fourth  count  the  phdntiffs 

BaiDOBWATiR  affirmed,  that  a  money  payment,  different  in  amount, 

Allen.       quantity,  or  quality,  from  the  said  modus  in  the  second 

count  alleged,  had  taken  place  at  some  time  prior  to  the 

said  thirty  years.    In  the  fifth  count  the  plaintiffs  alleged, 

that  the  said  payment  or  render  of  modus  for  thirty  years 

was  made,  and  enjoyment  had,  by  a  consent  in  writing. 

The  sixth  count  contained  the  same  allegation  as  to  the 

claim  of  modus  for  sixty  years.    The  defendant  took  issue 

upon  all  the  aboye  averments. 

At  the  trial,  before  Brie,  J.,  at  the  last  Spring  Assizes 
for  the  county  of  Somerset,  it  appeared  that  the  plaintiffs 
were  the  impropriate  rectors  of  the  parish  of  Bridgewater, 
and  claimed  all  the  tithes  thereof,  and  that  the  defendant 
was  the  owner  and  occupier  of  land  within  the  parish. 
Evidence  having  been  given  in  support  of  the  alleged 
modus,  it  was  contended,  on  behalf  of  the  plaintiffs,  that 
such  a  modus  was  bad,  and  could  not  be  sustained.  The 
learned  Judge  reserved  the  point;  and  the  jury  having 
found  a  verdict  for  the  defendant  on  all  the  issues,  except 
the  second  and  fourth,  the  learned  Judge  gave  the  plain- 
tiffs leave  to  move  to  enter  a  verdict  for  them  upon  the 
first,  third,  fifth,  and  sixth  issue. 

Crowder  having,  in  Easter  Term  last,  obtained  a  rule 
accordingly, 

Kinglake,  Serjt.,  and  Greenwood  now  shewed  cause.*— 
This  is  a  good  and  valid  modus.  It  is  said  to  be  bad  for 
uncertainty ;  but,  in  order  to  render  a  modus  bad  for  un- 
certainty, it  must  be  shewn  that  it  is  uncertain,  either  as 
to  the  sum  to  be  paid,  the  tithe  in  Ueu  of  which  it  is  paid, 
the  persons  who  are  to  pay  it,  or  the  time  of  payment, — 
in  all  which  respects  this  modus  is  clear  and  unequivocal. 
But  it  is  said  that,  as  there  is  a  difference  between  the 
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payments  to  be  made  by  the  out-dweUers  and  in-dwellersi  1845. 
it  never  could  have  been  a  good  and  reasonable  bargain.  mT'^ToT 
But,  as  in-dwellers  are  liable  to  perform  duties  within  the  Bbidobwatbr 
parish,  and  to  pay  surplice  fees  and  Easter  offerings,  to  Allbn. 
which  out-dwellers  would  not  be  liable,  it  is  not  unreason* 
able  to  suppose  that  some  former  rector  may  have  made  a 
distinction  between  those  two  descriptions  of  person,  as  an 
inducement  to  individuals  to  reside  within  the  parish. 
Besides,  this  is  an  agistment  tithe ;  and  the  lands  being 
valuable  for  pasture,  the  rector,  in  the  case  of  out^dwellers, 
would  lose  the  tithe  of  milk  and  wool  arising  from  cows 
and  sheep  agisted  in  the  parish,  and  taken  to  the  home- 
stead to  be  milked  and  sheared  out  of  it.  There  are  several 
authorities  to  shew  that  moduses  payable  by  out*dwellers 
alone  are  good.  Chapman  v.  The  Bishop  of  Lincoln  (a)  is 
directly  in  point.  There,  a  modus  for  persons  residing  out 
of  the  parish,  but  occupying  lands  within  it,  to  pay  Ad.  an 
acre  for  the  tithe  of  hay,  and  the  herbage  of  pasture  lands 
not  ploughed  or  sown,  was  held  good.  So,  in  Chtxton  v. 
Langton  (6),  it  was  held  that  a  custom,  that  out-dwellers 
occupying  ancient  pasture  in  a  parish  shall  pay  4d,  an  acre 
yearly  on  the  Ist  of  August,  in  lieu  of  tithes,  was  a  good 
custom.  So,  a  custom  that  persons  occupying  meadow  or 
pasture  land  in  the  parish,  but  not  residing  in  it,  shall  pay 
10^.  an  acre  yearly,  in  lieu  of  all  tithes  arising  on  such 
land,  is  good :  Samson  v.  Shaw  (c).  And  a  custom  for  all 
occupiers  of  marsh,  meadow,  or  pasture  land,  not  living  in 
the  parish,  to  pay  12d,  an  acre  for  the  tithe  of  sheep  and 
cattle  depastured,  and  for  tithe  hay,  was  held  good  in 
Hatcher  v.  Ridley  {d).  The  cases  shew,  that  there  is  nothing 
inconsistent  in  the  out-dwellers  paying  a  different  sum 
from  the  in-dwellers  of  a  parish,  and  there  can  be  nothing 
illegal  in  it.    IParke,  B. — If  you  can  assign  any  reason 

(a)  2  Eagle  &  Y.  Tithe  Ca.  11 ;  (c)  2  Eagle  &  Y.  120. 

2  P.  Wm5. 565.  {d)  1  Eagle  &  Y.  506. 

(6)  1  Eagle  &Y.  507. 
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1846.        for  a  difference  between  the  two^  it  is  sufficient:   we 
^  "  ^f     cannot  enter  into  the  reasonableness  of  it.    Alderson,  B. 
Bbidobwatb*  — ^We  must  assume  that  an  actual  bargain  was  made 
Allbk.       before  the  time  of  Richard  the  First.]     If  it  were  neces- 
sary to  shew  the  reasonableness  of  this  modus,  it  is  per- 
fectly reasonable  here  that  the  out-dwellers  should  pay  a 
different  sum  from  the  in-dwellers. 

Crowder  and  Elliott,  in  support  of  the  rule. — ^This  modus 
is  unreasonable,  and  cannot  be  supported.  No  case  is  to  be 
found  of  the  same  land  paying  a  different  sum  as  a  modus, 
according  to  the  residence  of  the  parties  holding  or  occupy- 
ing the  land  at  the  time,  whether  they  are  in-dwellers  or 
outdwellers.  The  payment  is  made  in  respect  of  the  pro- 
duce, not  of  the  person.  [Parke,  B. — ^A  clergyman  might, 
wish  to  have  a  greater  number  of  persons  paying  Easter 
dues ;  and  therefore  might  make  a  different  bargain  as  to 
tithe  with  those  residing  within  the  parish,  from  what  he  did 
with  those  who  resided  out  of  it]  There  is  no  case  which 
shews,  that  he  may  take  a  different  modus  for  the  same 
land  from  different  persons.  A  modus  must  not  be  vari- 
able in  amount,  but  must  be  universally  the  same.  [Parke, 
B. — Yes,  it  must  be  the  same  under  the  same  circum- 
stances. Bolfe,  B. — The  rector's  reason  may  have  been, 
that  the  out-dwellers  were  more  difficult  to  collect  the 
tithe  from,  or  to  sue  for  them,  than  the  in-dwellers.]  He 
cannot  by  law  give  up  half  his  tithe  to  secure  the  pay- 
ment of  the  rest.  A  custom  to  pay  money  in  lieu  of  tithes 
must  be  reasonable.  Tn  Manby  v.  Taylor  {a),  a  modus  of  a 
sum  of  money  in  gross,  payable  to  a  vicar  on  his  induction, 
with  a  further  annual  payment  of  a  smaller  sum,  in  lieu  of 
certain  tithes,  was  held  bad.  That  was  because  it  was  an 
unreasonable  payment.  In  Bawdry  v.  Bushel  (6),  a  cus- 
tom that  all  occupiers  and  tenants  inhabiting  out  of  a 

(a)  2  Eagle  &  Y.  G96.  {h)  1  Eagle  &  Y.  440. 
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Till  should  pay  4d.  an  acre^  in  satisfaction  of  all  tithes  of        1845. 
land  in  it,  was  held  unreasonable,  and  to  be  a  leaping      Mayor  of 
custom,  not  fixed  to  any  certain  person,  nor  to  the  land,  Bridobwat«b 
nor  of  any  permanence.     [Alderson,  B. — In  Chapman  v.       Allin. 
T%e  Bishop  of  lAncoln^  Fortescue,  J.,  says  that  that  case  is 
not  to  be  relied  upon.] 

Parke,  B. — This  rule  must  be  discharged.  We  must, 
for  the  purposes  of  the  present  argument,  assume  that  this 
modus,  haying  existed  in  this  form  for  the  last  sixty  years, 
is  evidence  that  the  tithes  of  the  parish  were  so  paid  ever 
since  the  first  year  of  Richard  I.,  that  is  to  say,  that  this  is 
an  immemorial  payment.  Now,  where  an  immemorial 
payment  is  proved  in  support  of  a  customary  modus,  I  ap- 
prehend it  is  not  incumbent  on  the  party  setting  up  the 
modus  to  shew  that  it  is  a  reasonable  one ;  it  must  con* 
tinue  to  be  paid,  unless  shewn  to  be  plainly  imreasonable, 
which  proof  would  come  properly  from  the  other  side.  The 
question  before  us,  therefore,  is,  whether  this  modus  is 
plainly  unreasonable,  on  the  ground  that,  according  to  the 
custom  set  up,  different  sums  are  payable  for  the  same 
kind  of  land  by  different  classes  of  persons,  namely,  in- 
dwellers  and  out-dweliers.  It  must  be  taken  to  have  arisen 
from  a  bargain  acted  on  ever  since  the  reign  of  Richard  I, 
and  therefore  we  should  even  be  astute  to  find  plausible 
reasons  to  uphold  it,  and  for  this  purpose  to  draw  any  dis- 
tinction we  can  between  the  in-dwellers  and  out-dwellers 
of  the  parish.  Now,  supposing  the  law  to  be,  as  stated  by 
the  plaintiffs'  counsel,  that  the  in-dwelling  farmer,  who 
milks  his  cows  or  shears  his  sheep  at  his  own  house,  would 
be  liable  under  such  a  modus  as  this  for  tithes  of  milk  and 
wool;  while  the  out-dwelling  farmer,  who  carries  away  to 
his  homestead  out  of  the  parish  the  cows  or  sheep  which 
he  has  agisted  within  it,  would  not  be  liable  for  tithes  of 
those  articles, — ^we  have  a  reason  for  throwing  a  larger 
amount  of  payment  on  the  latter  than  on  the  former.  But 

VOL.  XIV.  D   D  M.  W, 
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1845.  another  good  reason  may  be  assigned  to  support  this  mo- 
MTorof  ^^®'  namely,  that  the  clergyman,  who  must  be  treated  as 
BaiDQBWATRtt  a  party  to  the  contract,  supposed  to  have  been  made  pre- 
Allsk.  vious  to  the  first  year  of  Bichard  L,  gains  by  the  in-dwellers 
much  more  than  he  does  by  the  out-dwellers.  The  Easter 
offerings,  surplice  fees,  and  other  profits  which  he  receives 
from  the  farmer,  constitute  a  large  part  of  his  revenue,  and 
in  some  places  are  very  considerable.  Such  are  in  the 
nature  of  personal  tithes,  although  not  tithes  in  the  literal 
sense,  so  as  to  be  covered  by  the  modus,  and  seem  a  suffi- 
cient reason  for  making  a  bargain  in  favour  of  the  in- 
dweUers;  and  we  cannot  go  into  the  merits  of  that  bar- 
gain. There  seems  to  be  no  case  exactly  in  point  to  the 
present,  but  the  reasoning  of  the  Judges  in  Chapman  v. 
The  Bishop  of  lAncoJn  strongly  bears  upon  it ;  and,  pro- 
ceeding merely  on  principle,  it  seems  to  me  that,  if  we 
can  assign  any  reason  for  such  an  immemorial  payment, 
we  ought  to  suppose  it,  unless  good  reasons  are  shewn  to 
the  contrary.  That  is  not  the  case  here,  and  this  modus 
must  therefore  be  allowed. 

Aldbbson,  B. — I  am  of  the  same  opinion.  We  must 
take  it  in  this  case,  that  a  bargain  was  made  before  the 
first  year  of  Bichard  I.,  and  the  question  is,  is  that  bargain 
an  illegal  one?  I  cannot  find  any  reason  to  say  so.  In 
the  case  of  a  jumping  modus,  the  bargain  is  illegal,  be- 
cause it  is  illegal  against  the  subsequent  rector  \  for  the 
effect  of  it  is  that  one  rector  gets  one  sum,  another  gets 
another,  whereas  each  ought  to  get  the  same  for  the  time  he 
is  in  the  parish ;  and  that  is  the  case  here.  Look  also  at 
what  the  Lord  Chancellor  says,  in  Chaq^man  v.  The  Bishop 
qf  Lincoln:  ''Every  modus  supposes  a  composition,  which, 
being  lost,  runs  into  a  prescription.  Suppose  the  compo- 
sition had  been  for  all  occupiers,  that  would  be  good ;  and 
why  should  it  make  the  custom  unreasonable,  to  restrain 
it  to  those  that  live  out  of  the  parish?    Does  making  the 
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eompofiition  with  part  only  of  the  occnpien  make  it  illegal?        1845. 
They  might  contract  with  whom  and  on  what  terms  they      Mi^^Tof 
pleased.''  Bridoiwatir 


V. 

Allbk. 


BoL?E,  B. — ^I  am  of  the  same  opinion,  bnt  do  not  think 
it  necessary  that  we  should  find  out  a  reason  for  this  mo- 
dus. We  are  bound  to  hold  it  good,  unless  the  opposing 
party  shews  that  it  is  not  so.  No  man  can  tell  at  this 
distance  of  time  what  reasons  may  have  existed  in  the  time 
of  Bichard  I.  for  entering  into  such  a  composition;  and  we 
must  herefore  see  that  there  cotM  not  have  been  a  reason 
for  it,  before  we  upset  it. 

Bule  discharged. 


BiTTLESTON  and  Another,  Assignees,  &c.,  v.  Cooper.      .   j^^^  ^^ 

Assumpsit  by  the  plaintiflfs,  as  assignees  of  a  bank-  A  warrant  of 
rupt,  for  money  had  and  received  to  the  use  of  the  plain-  "g  not  meJ  ^^ 
tiffs  as  assignees,  and  on  an  account  stated.    Plea,  non  period  prewn 
assumpsit.     At  the  trial,  before  TindaL  C.  J.,  at  the  last  cd  by  the  3 

.      '^  Geo.4.  c.  39, 

assizes   at  Warwick,  it   appeared  that    the  action   was  is  void  against 
brought  to  recover  from  the  defendant  the  sum  of  £85,  bankraptcy^ V" 
the  proceeds  of  an  execution  against  the  bankrupt's  goods,  ^^^  *^'°  j  ^" 
issued  upon  a  judgment  on  a  warrant  of  attorney,  which  ment  be  signed 
had  been  given  by  the  bankrupt  to  the  defendant  in  the  issued  on  it  be- 
year  1836.     It  appeared  that  the  warrant  of  attorney  was  fusion  of  "he 
not  filed  within  twenty-one  days  after  its  execution,  as  re-  act  of  bank- 
quired  by  the  stat.  3  Geo.  4,  c.  39,  s.  1.    It  was,  however,     in  such  a 
filed  within  a  few  weeks  afterwards,  and  remained  on  the  signees  may 
file  until  the  month  of  January,  1848,  when  the  execution  "^^^a  and 

receired  against 
the  execation 
creditor,  to  whom  the  goodi  were  assigned  by  the  sheriff  in  specie,  at  an  appraised  ralue. 

A  judge's  order  for  the  admission  of  documents  in  e?idence  referred  to  a  notice  served  by  the 
defendant's  attorney,  dated  4th  March,  1845.  The  notice  produced  was  dated  the  Ist  March ; 
bnt  the  plaintiffs'  attorney  stated  that  it  was  the  only  notice  served  in  the  cause  x^^HM 
sufficient. 

n  D  2 
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1845.  was  issued^  The  sheriff  assigned  the  goods  to  the  defend- 
antj  in  part  satisfaction  of  his  debt^  at  an  appraised  value ; 
but  there  was  no  actual  sale  of  them.  The  debtor  shortly 
afterwards  committed  an  act  of  bankruptcy^  on  which  a 
fiat  issued  against  him^  and  the  plaintiffs  were  duly  ap- 
pointed his  assignees^  and  they  claimed  in  this  action  to 
recover  back  the  proceeds  of  the  execution^  on  the  ground 
that  the  warrant  of  attorney,  not  having  been  filed  within 
the  period  prescribed  by  the  3  Geo.  4,  c.  39,  s.  2,  was  wholly 
void  as  against  the  plaintiffs  as  assignees,  and  the  judg- 
ment and  execution  were  therefore  invalid.  At  the  trial, 
the  plaintiffs  proved  an  examined  copy  of  the  warrant  of 
attorney,  and  put  in  a  judge's  order  for  the  admission  of 
the  execution  of  the  original,  which  was  described  therein 
as  'Hhe  document  mentioned  in  a  certain  notice,  served 
by  the  plaintiff's  attorney  or  agent,  dated  the  4th  day  of 
March,  1845.''  The  notice  produced,  however,  was  dated 
the  Ist  of  March.  It  was  contended  for  the  defendant, 
that  as  the  order  did  not  appear  to  have  been  made  upon 
the  notice  produced,  it  did  not  warrant  the  reading  of  the 
documents.  The  plaintiffs'  attorney  was  called,  and  said 
that  this  was  the  only  notice  served  in  the  cause;  that  it 
had  been  prepared  in  the  country,  sent  up  to  London,  and 
returned  with  the  order  annexed  to  it.  /The  learned  judge 
overruled  the  objection. 

For  the  defendant  it  was  contended,  first,  that  as  the 
warrant  of  attorney  had  been  put  in  execution  before  the 
existence  of  the  act  of  bankruptcy,  it  was  not  avoided  by 
the  statute;  secondly,  that  the  action  for  money  had  and 
received  was  not  maintainable,  the  goods  having  been 
assigned  by  the  sheriff  to  the  defendant  in  specie,  and  not 
sold.  In  answer  to  the  first  objection.  Biffin  v.  Yorke  {a) 
was  relied  on.  The  Lord  Chief  Justice  overruled  the  ob- 
jections, and  a  verdict  was  found  for  the  plaintiffs;  but  he 

(a)  5  Man.  &  G.  428 ;  6  Scott,  N.  R.  666. 
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reserved  leave  to  the  defendant  to  move  to  enter  a  verdict       1845. 
for  him^  or  a  nonsuit. 
In  last  Easter  Term  (April  22), 

Hill  moved  accordingly. — First,  this  warrant  of  attor- 
ney was  not  avoided  by  the  stat.  3  Geo.  4,  c.  89,  s.  2,  the 
bankruptcy  being  subsequent  to  the  execution.  The  words 
of  the  statute  are^  "  if,  at  any  time  after  the  expiration  of 
twenty-one  days  next  after  the  execution  of  such  warrant 
of  attorney,  a  commissUm  of  bankngpt  shall  be  issued/'  &;c. 
&c.,  then  and  in  such  case,  unless  the  warrant  of  attorney, 
or  a  copy  of  it,  have  been  filed  within  the  twenty-one  days, 
&c.,  the  warrant  of  attorney,  and  the  judgment  and  ex* 
ecution,  shall  be  deemed  fraudulent  and  void  against  the 
assignees  under  such  commission.  Biffin  v.  Yorhe  is  un- 
doubtedly an  authority  in  favour  of  the  construction  con- 
tended for  by  the  plaintiffs,  but  that  case  seems  deserving 
of  re*consideration.  [PoUock^  C.  B. — That  was  the  deci- 
sion of  a  court  of  co-ordinate  jurisdiction,  which  we  ought 
to  abide  by,  until  overruled  in  a  court  of  error.] 

Secondly,  this  action  for  money  had  and  received  is  not 
maintainable,  the  goods  not  having  been  sold,  but  merely 
transferred  to  the  defendant  in  specie,  at  an  appraised 
value.  In  Nightingale  v.  Devisme  (a),  it  was  held  that  stock 
could  not  be  sued  for  as  money.  In  Reedv,  James  {b),  which 
may  be  referred  to  as  an  authority  against  the  defendant, 
a  bill  of  sale  was  actually  execiited.  IRolfe,  B. — ^This  is  a 
bill  of  sale  in  effect ;  it  only  differs  in  this,  that  it  does  not 
purport  to  be  in  consideration  of  money  paid,  but  states 
the  actual  fact.  There  was  money  paid  in  this  case,  just 
as  much  as  in  Reed  v.  James,  and  Lord  EUenborougKa 
reasoning  in  that  case  applies  just  as  much  here  as  there. 
Pollock,  C.  B.,  referred  to  PoweU  v.  IUes{c).'\    There  it 


(fl)  2  W.  Bla.  684.  (J)  1  Stark.  134  ;  2  Rose,  654. 

(c)  7  Ad.  &  £11. 426 ;  2  N.  &  P.  571. 
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1845.  was  a  qaestion  of  fact  for  the  joryj  whether  the  defendant 
had  turned  the  goods  into  money  or  not;  but  here  it  was 
admitted  that  he  had  them  in  specie.  [PoUockf  C.  B.— 
But  he  took  them  as  so  much  money.  How  can  you  dis- 
tinguish this  case  from  Beedy.  James?']  That  was  the 
case  of  a  sale ;  this  of  a  valuation  merely.  [Pottoek,  C.  B. 
— It  is  exactly  the  same  in  principle.] 

Thirdly^  the  documents  were  not  made  admissible  by 
the  Judge's  order^  which  varied  from  the  notice.  On  this 
point  alone  a  rule  was  granted,  against  which 

Whitehurst  and  Mettor  now  shewed  cause. — ^First,  this 
variance  between  the  order  and  the  notice  was  perfectly 
immaterial.  The  defendants  did  not,  in  truth,  want  the 
notice  to  admit  at  all.  The  only  use  of  it  was  to  prove  the 
execution  of  the  warrant  of  attorney;  but  a  warrant  of 
attorney,  as  soon  as  it  is  filed,  becomes  a  record ;  and  the 
examined  copy  of  it,  together  with  the  affidavit  of  the  time 
of  its  execution,  was  sufficient  evidence  as  against  the  de- 
fendant. Besides,  every  instrument  is  prim&  facie  to  be 
presumed  to  have  been  executed  on  the  day  it  bears  date. 
But  the  order  was  clearly  admissible.  There  was  but  one 
notice  in  the  cause,  which  was  shewn  to  have  been  pre- 
pared in  the  country,  sent  to  London,  and  reamed  with 
this  order  annexed.  The  defendant  could  not  have  been 
misled ;  and  the  order  describes  it  as  a  notice  served  by 
the  plaintiffs'  attorney,  who  had  served  one  only. — ^They 
cited  Field  v.  Flemming  (a). 

Hill  and  Waddington,  contrlt.— This  was  an  order  which 
operates  only  by  consent,  and  only  as  to  the  documents 
specified  in  the  notice  to  which  it  refers.  The  country 
attorney  could  not  know  what  other  notices  might  have 
been  served  in  London  between  the  agents.    And  the  evi- 

(a)  5  Dowl.  P.  C.  450. 
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dence  was  not  unnecessary^  because  the  plaintiffs  had  to 
prove,  not  only  that  the  execution  of  the  warrant  of  attor-    bhtlmton 
ney  was  out  of  timcj  but  that  the  party  who  signed  it  was  «. 

the  bankrupt,  and  not  merely  a  man  of  the  same  name. 

Aldbbson,  B. — I  have  no  difficulty  in  this  case.  I 
think  there  is  great  doubt  whether  the  production  of  the 
order  was  necessary  to  the  plaintiff's  case ;  but  if  it  was, 
the  evidence  was  amply  sufficient.  The  defendant's  attor- 
ney must  have  known  what  documents  he  meant  to  admit, 
and  it  was  something  like  bad  faith  not  to  admit  them, 
when  offered  in  evidence  at  the  trial.  If  there  had  been 
two  notices,  it  might  have  been  a  reasonable  ground  for  so 
acting ;  but  it  appears  clear  that  there  was  but  one.  That 
being  so,  this  was  nothing  more  than  falsa  demonstratio, 
qu»  non  nocet. 

EoLFE,  B.,  concurred. 

Bule  discharged. 


Thompson  and  Another  v,  Dominy  and  Another.  june  20. 

Assumpsit.— The  declaration  alleged,  that  the  defend-  A  biu  of  lading 
ants  were  the  owners  of  the  ship  Julia,  the  master  of  which  bie*?ike?biu" 
had  shipped  on  board  thereof,  on  account  of  one  Grant,  ^J  to^^^fj^'t'^c 
1303  barrels  of  oats,  to  be  carried  by  the  defendants,  and  indorsee  to 

maiotain  an 

safely  delivered  to  Grant  or  his  assigns,  he  or  they  paying  action  upon  it 
freight  for  the  same ;  that  the  defendants  signed  a  bill  of  n^me  ;^^ 
lading  to  that  effect,  and  delivered  the  same  to  Grant,  and  f^f^t  of  the 

**  ,  /  indorsemeifP 

that  Grant,  for  a  certain  sum,  indorsed  the  bill  of  lading  to  It  being  only 
the  plaintiffs.     And  it  alleged,  that  although  the  defend-  Hght  of  pro. 
ants  had  delivered  part  of  the  said  goods  to  the  plaintiffs,  E^**b^*„ot 
yet  that  they  refused  to  deliver  the  residue  thereof.  the  contract 

•^  "^  1  itaelf. 
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IS45.  The  defendants  pleaded  non  assumpserunt,  and  otber 

pleas^  on  which  nothing  now  turned. 

At  the  trial,  before  Coleridge^  J.,  at  the  last  Spring  As* 
sizes  at  Winchester,  it  was  objected  for  the  defendants, 
that  the  plaintiffs  ought  to  be  nonsuited,  on  the  ground 
that  no  action  was  maintainable  by  the  mere  indorsee  of  a 
bill  of  lading  in  his  own  name,  the  instrument  not  being 
negotiable.  The  learned  Judge  inclined  to  that  opinion, 
but  refused  to  nonsuit,  and  the  jury  having  found  a  verdict 
for  the  plaintiffs,  he  reserved  leave  to  the  defendants  to 
move  to  enter  a  nonsuit. 

Kinglake,  Seijt.,  having  in  Easter  Term  last  obtained 
a  rule  accordingly, 

Greenwood  now  shewed  cause. — An  indorsee  of  a  bill  of 
lading  is  entitled  to  maintain  an  action  upon  it,  in  the  same 
way  as  the  indorsee  of  a  bill  of  exchange;  for  the  latter  in- 
strument resembles  the  former  in  this  respect,  as  is  ob- 
served by  Aahurst,  J.,  in  Lickbarrow  v.  Mason  (a),  where 
the  learned  judge  says, — ''The  assignee  of  a  bill  of  lading 
trusts  to  the  indorsement ;  the  instrument  is  in  its  nature 
transferable ;  in  this  respect,  therefore,  this  is  similar  to 
the  case  of  a  bill  of  exchange.''  [Parke^  B. — ^Yes ;  it  is 
transferable  from  hand  to  hand,  and  it  passes  the  property 
in  the  goods  mentioned  in  it ;  but  I  never  before  heard  of 
an  action  being  brought  upon  it,  and  I  think  such  an 
action  quite  untenable.]  In  fVaring  v.  Coa  (4),  an  action 
of  assumpsit  was  brought  by  the  plaintiff,  as  indorsee  of  a 
bill  of  lading,  for  80  casks  of  butter ;  but  it  failed,  on  the 
ground  that  the  plaintiff  had  given  no  consideration  for 
the  indorsement,  and  therefore  it  did  not  transfer  the  pro- 
perty in  the  goods ;  but  in  the  note  of  the  reporter,  it  is 
intimated  that  an  action  may  be  maintained  upon  a  nego- 

(«)  2  T.  R.  71.  (b)  1  Camp.  3C9. 
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tiable  instrninentj  where  the  title  to  it  is  transferred  by        1845. 
the  indorsement.     [Farie,  B. — I  never  heard  of  such  an     Thompson 
attempt  before.    Alderson,  B. — The  decision  in  that  case  is      ^  «'• 

Don  INT. 

against  you.  Lord  Elknboronffh,  C.  J.,  there  says, — "No 
case  has  gone  so  far  as  to  decide  that  a  bill  of  lading  is 
transferable  like  a  bill  of  exchange,  and  that  the  mere 
signature  of  the  person  entitled  to  the  delivery  of  the  goods 
prim&  facie  passes  the  property  in  them  to  the  indorsee/' 
and  he  concludes  by  saying,  that  ''the  action,  if  maintain- 
able at  all,  should  have  been  brought,  not  in  the  name  of 
the  agent,  but  of  the  consignor  himself.''  Parie^  B. — 
The  indorsement  of  a  bill  of  lading  for  a  valuable  consider- 
ation transfers  the  property  in  the  goods;  but  I  never  had 
an  idea  that  the  contract  was  transferred  by  it.]  In  iVetr- 
som  V.  TTunntan  (a),  Lord  EUenborough,  C.  J.,  says, — "  I 
consider  the  indorsement  of  a  biU  of  lading,  apart  from  all 
fraud,  as  giving  the  indorsee  an  irrevocable,  uncounter- 
mandable  right  to  receive  the  goods;  that  is,  when  it  is 
meant  to  be  dealt  with  as  an  assignment  of  the  property 
in  the  goods.''  [ParAe,  B. — ^Tes;  where  it  is  an  indorsement 
for  value,  it  transfers  the  property  in  the  goods;  but  a  bill 
of  exchange  is  very  different;  it  is  a  continuing  contract  to 
pay  a  certain  sum  of  money.  By  the  law  of  England,  a 
chose  in  action  is  not  transferable:  by  the  custom  of  mer- 
chants, it  is  transferable  in  one  instance,  that  of  a  bill  of 
exchange ;  but  there  is  no  authority  to  shew  that  a  bill  of 
lading  is  transferable  under  such  a  custom,  so  as  to  enable 
a  party  to  bring  an  action  upon  it.]  In  Berkley  v.  Wat- 
ling  [b)y  Patteson,  J.,  seems  to  intimate  that  such  an  action 
might  be  brought.  He  says, — ''  This  is  an  action  by  the 
consignee  of  a  bill  of  lading,  not  an  indorsee.  That  makes 
a  difference,  though  I  recollect  no  instance  of  such  an 
action  being  brought  by  an  indorsee.  If  any  such  were 
brought,  the  plaintiff  would  have  to  state  the  original  con- 

(tf)  6  East,  41.  (6)  7  Ad.  &  Ell.  39 ;  2.Ncv.  &  P.  178. 
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1845.  tract  and  indorsement/'  And  afterwards^  in  speaking  of 
the  bill  of  ladings  he  says, — "  I  should  be  sorry  to  destroy 
the  negotiability  of  the  instrument/'  [Alderam,  B. — Pai-- 
teson,  J.J  saysj  that  he  recollects  no  instance  of  an  action 
having  been  brought  by  the  indorsee;  and  yet  how  many 
thousands  of  cases  of  this  nature  have  occurred  in  the  city. 
Parke,  B. — ^There  is  no  custom  of  merchants  that,  by  the 
indorsement  of  a  bill  of  lading,  the  contract  is  transferred, 
so  as  to  enable  the  indorsee  to  maintain  an  action  upon  it. 
If  a  fresh  contract  is  made  upon  each  indorsement,  and 
successive  losses  take  place  as  to  the  goods  during  the 
voyage,  do  you  say  that  each  assignee  might  maintain  an 
action  ?  If  so,  it  might  give  rise  to  fifty  different  actions. 
Aldersan,  B. — ^If  there  is  no  authority  for  the  maintenance 
of  such  an  action  as  this^  it  is  contrary  to  general  principle 
that  the  contract  is  transferred.  At  the  conclusion  of  the 
judgment  in  Sanders  v.  Vanzelier^a),  the  Court  say  that 
the  contract  is  not  transferred.]  The  reason  why  actions 
on  the  bill  of  lading  have  never  been  brought  is  ac- 
counted for  by  JStiUer,  J.,  in  delivering  his  judgment  in 
Lickbanvw  v.  Mason {b).  He  says, — ''No  special  action 
on  the  bill  of  lading  has  ever  been  brought ;  for  if  the  bill 
of  lading  transfer  the  property,  an  action  of  trover  against 
the  captain  for  non-delivery,  or  against  any  other  person 
who  seizes  the  goods,  is  the  proper  form  of  action.  If  an 
action  be  brought  by  a  vendor  against  a  vendee,  between 
whom  a  bill  of  lading  has  passed,  the  proper  action  is  for 
goods  sold  and  delivered.''  The  action  was  attempted  in  fFar^ 
ing  V.  Coae,  but  failed  for  the  want  of  consideration,  [Alder- 
son,  B. — ^The  decision  in  that  case  is  against  you;  but  there 
is  a  note  of  the  reporter  something  in  your  favour.  The 
point  was  palpably  before  Lord  Tenterden  when  he  wrote  his 
work  on  shipping ;  but  he  never  alludes  to  the  circumstance 
of  an  action  being  maintainable  upon  a  bill  of  lading.    He 

(a)  4  Q.  B.  297;  3. Gale  &  D.  580.  {h)  2  T.  R.  75. 
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speaks  of  the  property  in  the  goods  passing  by  the  biU  ^  1846. 
of  lading;  bnt  he  is  silent  as  to  the  contract  being  trans* 
ferable.]  In  Sargent  v.  Morrii  {a),  it  was  held  that  an 
action  against  the  shipowner  for  damage  done  to  the  goods, 
mnst  be  brought  in  the  name  of  the  consignor ;  but  there 
the  captain  was,  by  the  bill  of  lading,  to  deliver  the  goods 
for  the  consignor,  and  in  his  name,  to  the  consignee,  and 
at  the  time  of  the  shipment  the  consignee  had  no  property 
in  the  goods  (i).  As  fieur  as  regards  the  convenience  of 
merchants,  it  would  be  better  to  allow  the  assignee  to 
bring  the  action  in  his  own  name;  and  what  reason  is 
there  why  it  should  not  be  brought?  {Parke,  B. — Because 
it  was  never  brought  before,  and  it  is  nowhere  said  that 
a  contract  is  transferable;  on  the  contrary,  by  the  law 
of  England,  a  chose  in  action  is  not  transferable,  and 
unless  you  can  shew  that  there  is  any  custom  of  merchants 
which  makes  the  contract  in  a  bill  of  lading  transferable, 
it  must  be  governed  by  that  rule.] 

Kinfflake,  Seijt.,  was  stopped  by  the  Court. 

Pabke,  B. — ^I  never  heard  it  argued  that  a  contract  was 
transferable,  except  by  the  law  merchant,  and  there  is 
nothing  to  shew  that  a  bill  of  lading  is  transferable  under 
any  custom  of  merchants.  It  transfers  no  more  than  the 
property  in  the  goods;  it  does  not  transfer  the  contract. 
That  is  the  conclusion  to  be  dravm  from  the  judgment  of 
Tinddly  X3.  J.,  in  delivering  the  opinion  of  the  Court  of 
Error  in  Sanders  v.  VameUer  (c) ;  and  Lord  EUenborough 
appears  clearly  to  have  entertained  the  same  view  of  the 
question. 

(a)  3  B.  &  Aid.  277.  the  property  is  very  dififerent  from 

(fi)  Lord  Tenterden,  in  giving  a  transfer  of  the  contract." 
his  judgment  that  the  action  was  (c)  4  Q.  B.  297;  3  Gale  &  D. 

not  maintainable  at  the  suit  of  the  584. 
then  plaintiff,  says,  **  A  transfer  of 
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1845. 


Thompsok 

POMINT. 


Albersox,  B. — ^I  am  of  the  same  opinion.  This  is  an- 
other instance  of  the  confusion,  as  Lord  EUenborough  in 
Waring  y.  Cox  expresses  it,  which  ''has  arisen  from  simi* 
litudinous  reasoning  npon  this  subject/'  Because,  in  Lick" 
barrtno  y.  Mason,  a  biU  of  lading  was  held  to  be  negotiable, 
it  has  been  contended  that  that  instrument  possesses  all 
the  properties  of  a  bill  of  exchange ;  but  it  would  lead  to 
absurdity  to  carry  the  doctrine  to  that  length.  The  word 
'' negotiable '^  was  not  used  in  the  sense  in  which  it  is  used 
as  applicable  to  a  bill  of  exchange,  but  as  passing  the  pro* 
perty  in  the  goods  only. 


BoLFE,  B.,  concurred. 


Rule  absolute  (a). 


(a)  The  difference  between  the 
transfer  of  property  and  contract 
was  incidentally  discussed  in  the 


judgment  of  the  Court  in  Franklin 
V.  Ifeate,  13  M.  &  W.  485,  486. 


Jwie  21. 

SembU,  a  li- 
cense, under 
seal,  to  use  a 
patented  arti- 
cle, does  not 
require  a 
stamp. 


Chanter  t\  Johnson  and  Another. 

Assumpsit.— The  declaration  stated,  that  the  defend- 
ants  were  indebted  to  the  plaintiff  in  £3S,  for  the  license, 
consent,  and  permission  of  the  plaintiff,  granted  to  the 
defendants,  to  use  upon  the  defendants'  premises  a  Chan- 
ter &  Cc's  patent  furnace,  according  to  certaiii  patent 
inventions  whereof  the  plaintiff  was  then  the  owner  and 
proprietor.  The  defendants  pleaded  non  assumpserunt, 
and  several  other  pleas,  which  it  is  not  necessary  to  refer 
to.  At  the  trial,  before  Wightman,  J.,  at  the  last  assizes 
at  Liverpool,  the  plaintiff  tendered  in  evidence  the  follow- 
ing license  (given  in  pursuance  of  the  defendant's  order 
for  a  license  in  writing),  which  was  under  seal,  but  not 
stamped : — 
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"  I,  John  Chanter^  on  behalf  of  myself  and  Company,        1845. 
of  Wine  Office  Court,  Fleet  Street,  in  the  city  of  London,      chantwi 
county  of  Middlesex,  patentee  and  proprietor  of  the  inven-  *• 

tions  known  as  Chanter  and  Company's,  and  other  patents 
for  improvements  in  furnaces,  boilers,  moveable  fire-bars, 
condensers,  &c.,  &c.,  by  virtue  of  the  King's  letters  patent, 
under  the  great  seal  of  Great  Britain,  bearing  date,  &c., 
do  hereby,  in  consideration  of  the  sum  of  £33,  to  be  paid 
by  Messrs.  Johnson  &  Co.  (as  by  receipt  hereunto  an- 
nexed), give  and  grant  to  the  said  William  Johnson  & 
Co.  full  and  free  license,  consent,  and  permission  to  erect 
and  use,  upon  or  at  the  premises  situate  at  Wood  Street 
Mill,  Wigan,  but  not  elsewhere,  say  one  patent  furnace  to 
a  thirty-horse  steam  boiler,  one  set  of  moveable  bars  of  the 
same  or  similar  construction  with  the  said  inventions  re- 
ferred to  above,  for  which  the  said  letters  patent  have  been 
granted.  As  witness  my  hand,  at  London,  this  19th  day 
of  February,  1844. 

"John  Chanter  (L.  S.).'' 

"Registered,  G.E.  Stubbs." 

It  was  objected  for  the  defendant,  that  this  document 
was  a  deed,  and  was  inadmissible  without  a  stamp :  and 
the  learned  Judge,  being  of  that  opinion,  rejected  it.  The 
defendants'  counsel  then  contended,  that  as  the  plaintifiP 
was  bound  by  his  contract  to  give  the  defendants  a  license 
in  writing,  and  no  such  writing  was  in  evidence,  he  must 
be  nonsuited.  The  learned  Judge,  however,  refused  to 
nonsuit,  on  the  plaintiff's  counsel  contending  that  a  verbal 
license  was  sufficient,  and  referring  to  Chanter  v.  Dew- 
hurst  (a),  but  reserved  leave  to  the  defendant  to  move  to 
enter  a  nonsuit ;  and  proof  having  been  given  of  the  sup- 
ply of  the  furnace  to  and  its  use  by  the  defendants,  the 
plaintiff  had  a  verdict,  damages  £38. 

(a)  12  M.  &  W.  823. 
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1845.  In  Easter  Teim,  Martin  obtained  a  rule  nisi  to  enter  a 

nonsnitj  or  for  a  new  trials  on  the  ground  of  misdirection ; 
against  which 


C.  Saunders  and  Aspinall  (with  whom  was  Knowles)^  now 
appeared  to  shew  cause,  but  the  Court  called  upon 

Cowling  (with  whom  was  Martin) ^  in  support  of  the  rule. 
The  defendant  was  entitled  to  a  nonsuit,  upon  the  evidence 
given  at  the  trial.  His  order  to  the  plaintiff  was  for  a 
license  in  writing;  and  inasmuch  as  the  plain  tiff,  byreasou 
of  the  document  being  unstamped,  and  therefore  not  re- 
ceivable in  evidence,  was  unable  to  prove  the  giving  of  a 
license  in  writing,  in  pursuance  of  the  order,  he  was  not 
entitled  to  recover.  [Parke,  B.—  Dofis  the  Stamp  Act  re- 
quire a  stamp  to  such  a  document  as  this  ?  Can  it  be 
considered  as  a  deed^  so  that,  if  the  licensee  had  been 
interrupted  in  the  enjoyment  of  the  license,  he  could  have 
sued  the  plaintiff?]  It  is  under  seal,  and  appears  to  fall 
within  the  description  of  a  "  deed  not  otherwise  charged," 
within  the  meaning  of  the  55  Geo.  3,  c.  189,  sched.,  pt  1, 
title  ''Deed/'  At  all  events,  this  document  having  been 
rejected,  the  plaintiff  proved  no  written  notice,  and  con- 
sequently the  defendants  are  at  least  entitled  to  a  new 
trial.  He  then  contended  that  the  acts  of  the  defend- 
ants did  not  amount  to  an  acceptance  of  the  license,  and 
also  said  that  he  should  contend  that  the  license  should 
be  a  deed,  in  order  to  be  valid. — The  Court  then  called 
on 

C.  Saunders  and  Aspinall,  contrit,  who  contended,  first, 
that  there  was  evidence  to  go  to  the  jury  of  the  defendants 
having  waived  the  necessity  of  shewing  a  license  in  writing, 
and  of  their  actual  enjoyment  of  such  a  license  as  stated  in 
the  declaration;  and  secondly,  that  the  document  in  question 
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was  not  a  deed^  and  did  not  require  a  stamp  as  such :  as        1845. 
to  which  they  cited  Taylor  v.  Waters  {a). 

FarkE;  B. — The  contract  of  the  defendants  was  to  pay 
the  plaintiff  a  certain  sum  for  a  license  in  writings  and  I 
do  not  see  any  evidence  of  that  contract  having  been  waived 
or  altered;  and  another  substituted  for  it.  But  then  the 
license  was  rejected  at  the  trial;  for  want  of  a  stamp;  and 
the  question;  therefore;  arises  whether  any  stamp  was  ne- 
cessary. The  defendants  say  the  instrument  is  a  deed; 
and  ought  to  be  stamped  as  such:  but  that  is  not  so;  it 
does  not  purport  to  be  sealed  and  delivered  as  a  deed ;  it 
rather  resembles  an  award;  or  a  warrant  of  a  magistrate; 
which;  though  under  seal;  are  not  deeds.  There  seems  to 
be  some  doubt  whether  leave  was  reserved  to  enter  a  ver- 
dict for  the  plaintiff,  if  the  document  was  receivable  in  evi- 
dence.   We  will  refer  to  my  Brother  Wighiman. 

On  a  subsequent  day  (June  25); 

ParkE;  B.;  said;  that  they  had  ascertained  from  the 
learned  Judge  that  he  had  not  reserved  the  point;  and 
therefore  the  rule  would  be  absolute  for  a  new  trial. 

Rule  absolute  accordingly, 
(a)  7  Taunt.  374. 
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June  28.  TuRNER  V.  LaMB. 

Semhie,  in  oo-    JL  HIS  wRs  an  action  of  covenant  by  lessor  against  lessee^ 

venant  for  non-    «  •  •  rn.       ^     <■         •  ^     i  at 

repair,  the  de-    lor  not  repaunng.    The  declaration  stated^  tnat  on  &c.^  by 
S^rth!^^^'   a  certain  indenture,  made  between  the  plaintiff  of  the  one 
term  for  which    part,  and  the  defendant  on  the  other  part  [profert],  the 
were  demised,     plaintiff,  for  the  considerations  therein  mentioned,  did  de- 
mise, lease,  set,  and  to  farm  let  to  the  defendant,  his  exe- 
cutors, &c.,  a  certain  messuage,  tenement,  and  premises, 
with  the  appurtenances,  more  particularly  mentioned  and 
described  in  the  said  indenture.    It  then  set  out  the  cove- 
nant to  repair,  and  assigned  breaches  thereon. 

Special  demurrer,  assigning  for  cause,  that  the  declara- 
tion omitted  to  state  the  term  for  which  the  premises  were 
demised. — ^Joinder  in  demurrer. 

Pearson,  in  support  of  the  demurrer. — The  declaration 
ought  to  shew  the  duration  of  the  term  demised.  In  an 
action  for  non-payment  of  rent,  this  may  not  be  necessary; 
but  in  an  action  for  non-repair  it  is;  because  the  jury 
cannot  otherwise  properly  assess  the  damages.  The  prece- 
dent given  in  the  case  of  Thursby  v.  Plant  {a)  sets  out  both 
the  term  and  the  parcels.  For  the  same  reason,  in  a  de- 
claration against  a  sheriff  for  extortion  in  the  execution  of 
a  fi.  fa.,  the  declaration  ought  to  state  the  sum  actually 
taken  by  him,  and  it  is  not  sufficient  to  allege  that  he  took 
a  certain  sum  more  than  is  allowed  by  the  statute.  Ashby 
V.  Harris  (i).  [Parke,  B. — ^The  question  is,  whether  there 
is  not  a  difference  in  the  damages,  if  the  lessee  hold  for  one 
year  or  a  thousand  years :  if  there  is,  the  declaration  is 
not  sufficiently  certain.     In  Vivian  v.  Campion  (c),  which 


(a)  1  Saund.  230  b.  of  the  same  case  in  2  Ld.  Raym. 

(5)   2M.  &W.  673.  1125,  the  objection  to  the  declara- 

(c)  1  Salk.  141.    In  the  report     tion  is  stated  to  have  been,  that  the 
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was  au  action  by  the  heir  on  the  demise  of  his  ancestor, 
the  breach  assigned  was,  that  on  the  1st  of  April,  3rd  Anne, 
and  for  ten  years  before  then,  the  premises  were  out  of 
repair;  and  Lord  Holt  says, — ^'If  the  premises  were  out 
of  repair  in  the  time  of  the  ancestor,  and  continued  so  in 
the  time  of  the  heir,  it  is  a  damage  to  the  heir;  the  jury 
give  as  much  in  damages  as  will  put  the  premises  in  re- 
pair; but  hereby  no  damages  are  given  in  respect  of  the 
length  of  time  they  continued  in  decay,  but  in  respect  of 
what  it  will  cost  at  the  time  of  the  action  brought  to  put 
the  premises  in  repair ;  therefore  '  per  decem  aunos '  was 
frivolous/']  The  allegation  that  a  lessor  is  possessed  for 
the  residue  of  a  certain  term  of  years  is  material  and 
traversable :  Carvick  v.  Blagrave  (a).— He  referred  also  to 
Cooper  V.  Blick  (6)  and  Ireland  v.  Johnson  (c). 


1845. 


OgUf  contrk. — This  declaration  is  in  conformity  with  the 
precedent  given  by  Mr.  Chitty,  and  with  the  directions  con- 


breach  waa  laid  in  part  in  the  an- 
cestor's time  (the  allegation  being, 
that  the  ancestor  died  seised,  and 
the  reversion  descended  to  the 
plaintiff,  15th  December,  8  Will.  3, 
and  that  after  the  death  of  the  an- 
cestor, and  after  the  descent  of  the 
reversion  to  the  plaintiff,  viz.  1st 
April,  3rd  Anne,  et  per  decem  an- 
nos  tunc  ultimo  elap$0Sy  the  defend- 
ant had  permitted  the  premises  to 
be  out  of  repair)  ;  and  so  that  the 
plaintiff  had  recovered  damages  for 
a  breach  in  his  ancestor's  time, 
which  was  ill.  Lord  Holt  said, 
"  If  the  premises  were  out  of  re- 
pair in  the  ancestor's  time,  yet  if 
the  lessee  suffers  them  to  continue 
out  of  repair  in  the  time  of  the 
heir,  that  is  a  damage  to  the  heir, 
and  he  shall  have  an  action  •  .  • 
We  always  inquire  in  these  cases, 
VOL.  XIV. 


what  it  will  take  to  put  the  pre- 
mises in  repair,  and  give  so  much 
damages,  and  the  plaintiff  ought  in 
justice  to  apply  the  damages  to  the 
repair  of  the  premises.  The  breach 
is  certainly  and  well  enough  as- 
signed, by  saying  ^sX  post  mortem 
of  the  ancestor,  and  the  descent  of 
the  reversion  to  the  plaintiff^  viz., 
the  first  of  April  Urtio  of  the 
Queen,  the  defendant  permitted, 
&c.,  and  the  decem  annos,  being 
repugnant,  are  void.  And  as  to 
the  ten  years  being  considered  in 
the  damages,  that  cannot  be,  for 
that  matter  is  ordered  as  before." 

(a)  1  Brod.  &B.531 ;  4  Moore, 
303. 

(b)  2  Q.  B.  915 ;   2  G.  &  D. 
295. 

(c)  1  Bing.  N.  C.  162  ;  4  M.  & 
Scott,  700. 


E  E 


M.  W. 
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1845.  tained  in  Mr.  SeijeaDt  WilliamB'  note  to  Tkunbg  ▼.  Plant. 
It  is  clear  that  it  is  not  necessary  in  all  cases  to  state  the 
length  of  the  term*  [Parke,  B.— No ;  certainly  not^  ex- 
cept where  the  quantum  of  damage  may  depend  on  the 
length  of  the  term.  Alderson,  B. — The  damage  by  non- 
repair may  surely  be  very  different^  if  the  reversion  comes 
to  the  landlord  in  six  months^  or  in  nine  hundred  years. 
Lord  HoWs  doctrine  would  startle  any  man  to  whom  the 
proposition  was  stated.]  Suppose  the  declaration  had  al- 
leged that  the  demise  was  for  a  certain  tenUj  to  wit,  twenty- 
one  years,  and  the  proof  was  of  a  demise  for  seven  years, 
would  that  be  a  variance?  [Alderian,  B. — T^isi  is  the 
whole  question :  if  the  allegation  is  material,  there  would 
be  a  variance.  Parke,  B. — Surely  the  jury  ought  to  see 
on  the  face  of  the  record  what  it  is  they  are  to  give 
damages  for.  If  the  passage  I  have  cited  from  Lord  Holfs 
judgment  be  correct,  it  seems  to  shew  that  the  damages 
must  be  the  same  in  all  cases ;  but  surely  there  must  be 
some  difference  between  a  term  of  one  year  and  twenty 
years,  or  between  an  estate  for  life  and  an  estate  for  years. 
I  do  not  give  any  decided  judgment  on  the  case,  but  the 
point  seems  to  be  worthy  of  consideration.  Both  parties 
had  better  amend.] 

Offle  thereupon  agreed  to  amend,  by  stating  the  term ; 
and  Pearson  consented  to  withdraw  the  demurrer,  and 
plead  to  the  declaration  so  amended. 
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FiNNBLL  find  Othen^  Afisignees  of  Spbncib^  a  Baakrapti  Jvne  25. 
V.  Aston  and  Another. 

Assumpsit  for  money  had  and  received  by  the  de-  s.  being  in- 

fendants  to  the  use  of  the  plaintiffs,  as  assignees  of  J.  R.  defendants,  ^ 

Spencer,  a  bankrupt.  The  defendants  pleaded  non  assump-  J^'^Jj^^ii^ton 

serunt  and  other  pleas.  in  a  large  sum 

At  the  trial,  before  Piatt,  B.,  at  the  sittings  in  last  before\ubank' 

Easter  term,  it  appeared  that  the  defendants,  for  a  long  S^<^rta[nram8 

time  prior  to  the  bankruptcy  of  Spencer,  which  took  place  t?^"^*^  ^  ^' 

on  the  17th  of  April,  1843,  had  acted  as  his  solicitors,  and  andappUedthem 

that  he  had  become  indebted  to  them  in  a  large  sum  of  ^ei/ciaims  ° 

money.    On  the  14th  and  27th  of  March  prior  to  the  trvhi^Ster-^* 

bankruptcy,  they  received  from  certain  parties,  who  were  "^^^^  become 

agents  and  salesmen  to  the  bankrupt,  two  sums  of  money,  his  assignees 

the  produce  of  a  sale  by  the  bankrupt  of  aD  his  stock  in  an^acfion^"* 

trade  as  a  tanner.  These  sums,  which  exceeded  the  amount  Jg^inst  the  dc- 

'  fendants  to  re- 

of  the  bankrupt's  debt  to  the  defendants,  were  applied  by  cover  this 
them  in  discharge  of  certain  monies  due  from  the  bank-  money  had  and 
rupt  to  them,  and  also  in  satisfaction  of  three  bills  of  costs,  [heiTuse  as  as- 
amounting  on  the  whole  to  274/.  Us.  3rf.,  and  they  ac-  «gnees,  the 

°                ^                                                         .  learned  judge 

counted  to  the  assignees  for  the  surplus.     This  action  was  told  the  jury 

«            1                               f7-                        <»AMj»<i<in«ei  that,  if  the  de- 
brought  to  recover  the  above  sum  of  274/.  lis,  3a.     Some  fendants  before 

evidence  was  given  on  behalf  of  the  plaintiflFs,  to  shew  that  acLdiy^reojiv^ 

the  bankrupt's  affairs  were  in  an  insolvent  state  at  the  ^^^^  ™°°^y 

^  to  the  use  of 

time  of  the  money  being  paid  to  the  defendants,  and  that  tiie  bankrupt, 

the  defendants  were  aware  of  his  insolvency.    Under  these  after  the  bank- 

circumstances,  the  learned  Judge  told  the  jury,  that  if  the  uMofthewsig. 

plaintiffs  had  proved  to  their  satisfaction  that  the  defend-  "^c?*  ^*»o  ^c'^ 

,  entitled  to  sue - 

ants,  before  the  bankruptcy,  actually  received  the  money  ceed  on  the 

to  the  use  of  the  bankrupt,  they  in  that  case  would  hold  assumpsemnt : 

—Held,  that 
this  was  a  misdirection,  and  that  there  ought  to  be  a  new  trial,  unless  it  was  char  that  the  jury 
were  not  milled,  and  that  it  was  afterwards  explained  away. 

E  e2 
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1845.  the  money  after  tbe  bankraptcy  to  the  use  of  the  assignees^ 
and  the  plaintiffs  were  entitled  to  succeed  on  the  issue  of 
non  assnmpserunt.  The  jury  having,  under  this  direction^ 
found  a  verdict  for  the  plaintiflb,  Hun^ey^  in  Easter  Term 
last,  obtained  a  rule  for  a  uew  trial,  on  the  ground  of  mis- 
direction ;  against  which 

Crowder  and  BdU  now  shewed  cause. — The  learned 
Judge's  direction  was  correct.  The  money  was  paid  in  the 
ordinary  course  of  business,  and  being  received  by  the  de- 
fendants to  the  use  of  the  bankrupt,  would  become  the 
money  of  the  assignees  from  the  time  of  the  bankruptcy, 
and  the  plaintiffs  are,  therefore,  entitled  to  recover.  [Parke^ 
B. — It  is  not  enough  that  the  bankrupt  should  be  in  in- 
solvent circumstances,  but  there  must  be  a  preference  of 
one  creditor  over  the  other.  The  burden  of  proof  was  upon 
you  to  shew  that  a  particular  sum  of  money  was  given  in 
fraudulent  preference  of  the  other  creditors.]  The  learned 
Judge  did  not  by  his  direction  cast  upon  the  defendants 
the  burthen  of  proving  that  there  was  not  a  fraudulent  pre- 
ference. The  case  resolved  itself  into  a  question  whether 
the  money  was  received  by  way  of  fraudulent  preference, 
and  that  has  been  determined  by  the  jury. 

Hutnfrey  and  ExnoCf  in  support  of  the  rule. — By  the 
learned  Judge's  direction,  the  burthen  of  proof  was  impro- 
perly cast  upon  the  defendants  instead  of  the  plaintiffs. 
The  money  having  been  received  by  the  defendants  before 
the  bankruptcy,  it  did  not  belong  to  the  assignees,  unless 
it  was  received  by  way  of  fraudulent  preference;  but  the 
learned  judge's  direction  would  leave  the  jury  to  suppose 
that  it  would  prim&  facie  belong  to  the  assignees,  if  it  were 
received  before  the  bankruptcy ;  but  that  is  not  so. 

Parke,  B. — I  am  of  opinion  that  the  rule  ought  to  be 
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made  absolute  for  a  new  trial,  on  the  ground  that  the  effect  ^1845. 
of  the  learned  judge's  direction  was  to  throw  the  burthen 
of  proof  upon  the  wrong  party.  If  the  money  was  origin- 
ally received  to  the  use  of  the  bankrupt  before  the  bank- 
ruptcy, the  assignees  ought  to  have  sued  for  money  had 
and  received  to  the  use  of  the  bankrupt.  But  here  there 
is  no  count  upon  such  a  cause  of  action.  The  assignees 
could  not  sue  for  the  money  as  had  and  received  to  their 
use,  unless  it  was  received  by  the  defendants  after  the 
bankruptcy,  or  unless  it  was  received  before  the  bankruptcy 
by  way  of  fraudulent  preference,  for  then  it  would  not  be 
paid  to  the  use  of  the  bankrupt.  It  was  a  misdirection  to 
tell  the  jury,  that  if  the  money  was  in  the  hands  of  the 
defendants  at  the  time  of  the  bankruptcy,  it  would  become 
money  had  and  received  to  the  use  of  the  assignees.  That 
is  not  so.  The  jury  may  have  thought  that  it  was  for  the 
defendants  to  discharge  themselves  from  their  liability, 
upon  proof  of  the  money  having  been  received  by  them  be- 
fore the  bankruptcy.  It  may  have  been  afterwards  set  right ; 
bat  wherever  there  has  been  a  misdirection,  there  ought 
to  be  a  new  trial,  unless  it  is  clear  that  the  jury  were  not 
misled,  and  that  the  misdirection  was  afterwards  explained 
away. 

Alderson,  B.,  Bolfe,  B.,  and  Flatt,  B.,  concurred. 

Rule  absolute. 


418 
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JtMe26. 


BussELL  t;.  Powell. 

Assumpsit.— The  declaration  stated,  that  on  the  20th 
of  May,  1839,  by  a  certain  indenture  then  made  be.,  one 
John  Mynn  assigned  to  the  plaintiff  a  ninth  part  of  his 
share  of  the  residue  of  the  estate  of  one  Thomas  Harrison, 


J.  M.,  by  in- 
dentnre,  as- 
signed to  the 
plaiotiff  a 
ninth  part  of 
his  share  in  the 

estate  of  T.  H.,  deceased ;  that  by  a  certain  order  of  the  29th  of  July,  1842, 
made  in  a  suit  in  Chanceiy  for  the  administration  of  the 
estate  of  the  said  T.  Harrison,  deceased,  it  was  ordered  by 
in  Chanceiy,  of  the  Vice-Chancellor  that  the  defendants  in  that  suit  should 
Norwood,''  the  retain  £250,  being  part  of  the  produce  of  the  said  share  of 
J^^-^^;^^,   the  said  J.  Mynn  of  the  residuary  estate  of  the  said  T.  Har- 

defendants  in 
that  snit  to  re- 
tain £250,  be- 
ing part  of  the 


an  order  of  29 
Joly,  1842, 
made  in  a  suit 


rison,  deceased,  to  be  paid  to  such  person  or  persons  as  the 
now  defendant  and  the  said  John  Mynn  should  jointly  di- 
prodace  of        ^^^  /  that  afterwards,  to  wit,  on  the  18th  of  December, 
i  the  residuary  l****  *  Certain  agreement  was  entered  into  between  the 

estateofT.H        -         —        -----  --  -  -  -    -     --      ^- 

to  be  paid  to 
sndi  person  as 


plaintiff  and  the  defendant,  which  was  entitled  ''In  Chan- 
cery, Powell  V.  Norwood,*^  by  which  it  was  agreed  that  the 
to  JKd'^''"  said  sum  of  £250,  so  directed  by  the  order  of  the  29th  of 
July  to  be  paid  to  the  joint  order  of  the  said  J.  Mynn  and 
the  now  defendant,  should  be  paid  to  and  received  by  the 
now  defendant,  and  that  the  sum  of  £60,  to  be  considered 
as  part  of  the  said  £250,  should  be,  immediately  upon 
handing  over  the  said  joint  order  signed  by  the  said  J. 
Mynn,  paid  by  the  said  defendant  to  Messrs.  Miller  &  Carr, 
the  solicitors  for  the  said  J.  Mynn  and  the  now  plain- 
tiff; and  that  £50,  other  part  thereof,  should  be  paid  to 
them  as  soon  as  the  order  should  be  obtained  for  a  division 
of  the  funds  in  Court;  and  that  in  consideration  thereof 


J.  M.  should 
jointly  direct. 
It  was  after- 
wards agreed 
between  the 
parties,  that 
^50,  to  be  con< 
sidered  as  part 
of  the  snm  of 
£2bQ,  should 
be  paid  by  the 
defendant  to 
the  solicitors 
for  J.  M.  and 
the  plaintiff. 
An  action  hav- 
ing been 
brought  to  re- 
cover this  snm 
of  £50,  the 

nbdntiff  tendered  in  evidence  the  following  document :— '*  To  the  executors  of  T.  H.,  deceased. 
Powell  V.  Norwood,  Oentlemeny — We  do  hereby  anthorixe  and  require  yon  to  pay  to  Mr. 
George  Powell,  or  his  order,  the  snm  of  £250,  being  the  amount  directed  by  the  order  of  the 
29th  of  July  last,  to  be  paid  to  our  order.  We  are,  gentlemen,  your  very  obedient  servants, 
J.  M.,  Dec.  16tih,  1842.''  Has  document  was  signed  by  J.  M.  only,  and  vras  unstamped  : — 
Heldj  {Roffe,  B.,  dissentiente),  that  it  was  not  a  bill  of  exchange,  and  that  it  was  admissible  i^ 
evidence  without  a  stamp. 
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the  defendant  ahould  execute  an  assignment  to  the  now        1845. 
plaintiff  of  all  his^  the  defendant's^  claim  under  certain  se- 
curities therein  mentioned.    And  after  alleging  mutual 
promises  to  perform  the  agreement^  the  declaration  further 
averred^  that  the  defendant  afterwards^  to  wit^  on  the  29th 
of  December^  1842^  in  pursuance  of  the  arrangement,  re- 
ceived the  said  sum  of  dE2S0^  and  that  the  plaintiff^  in  pur- 
suance of  the  agreement^  and  in  order  to  enable  the  de- 
fendant to  recover  and  obtain  payment  of  the  said  sum  of 
iE250;  caused  and  procured  the  said  J.  Mynn  to  sign  a 
certain  order  and  authority^  addressed  to  the  executors  of 
the  said  T.  Harrison^  deceased,  for  the  payment  of  the  said 
sum  of  £250  to  the  now  defendant,  or  to  his  order,  and  in 
such  form  that  the  same  might  afterwards  be  signed  by 
the  now  defendant,  and  then  caused  the  same  to  be  de- 
livered to  the  now  defendant,  so  that  the  now  defendant 
might  also  sign  his  name  thereto,  and  by  means  thereof 
obtained  payment  of  the  said  sum  of  £250,  and  which  was 
in  part  so  received  by  him  as  aforesaid.    And  the  plaintiff 
further  averred,  that  he  had  always,  from  the  making  of 
the  agreement,  ceased  to  claim  the  said  j£250,  and  in  all 
things  performed  the  agreement  on  his  part.    The  decla- 
ration then  averred,  that  on  the  26th  of  July,  1843,  the 
Yice^Chancellor  made  an  order  in  the  said  suit  for  a  divi- 
sion of  the  funds  in  Court  in  the  same  suit;   and  al- 
though, immediately  upon  the  handing  over  of  the  said 
order,  signed  by  the  said  J.  Mynn  as  aforesaid,  to  wit,  on 
&c.,  the  said  first  mentioned  sum  of  £50,  as  part  of  the 
said  £250,  was  paid  by  the  defendant  to  the  said  Messrs. 
Miller  &  Carr,  according  to  the  defendant's  promise  in 
that  behalf,  and  although  afterwards,  to  wit,  on  the  26th 
of  July,  1843,  the  defendant  executed  an  assignment  to 
the  plaintiff  of  all  his,  the  defendant's,  interest  and  daim 
in  and  relative  to  his  said  securities,  and  although  a  rea- 
sonable time  for  payment  by  the  defendant  of  the  said 
sum  of  £50  secondly  above  mentioned,  had  elapsed  after 
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1845.  the  defendant  had  notice  of  the  obtaining  and  making 
of  the  last-mentioned  order  of  the  Yice-Chancellor^  and  al« 
though  the  defendant^  within  such  reasonable  time,  to  wit, 
on  &c,  was  requested  by  the  plaintiff  to  pay  the  said  last- 
mentioned  sum  of  £50  according  to  the  agreement ;  and 
although  the  said  Messrs.  Miller  &  Carr  and  the  plaintiff 
and  the  said  John  Mynn  respectively  have  always  been 
ready  and  willing  that  the  said  sum  should  be  paid  accord- 
ing to  the  agreement,  and  were  respectively  willing  to  re- 
ceive the  same,  as  the  defendant  always  well  knew:  yet 
&c. — Breach,  in  non-payment  of  the  said  last-mentioned 
sum  of  iESO  to  Messrs.  Miller  &  Carr,  or  the  plaintiff,  or 
the  said  J.  Mynn,  or  either  of  them. 

The  defendant  pleaded,  thirdly,  that  the  plaintiff  did 
not  cause  or  procure  the  said  John  Mynn  to  sign,  nor  did 
the  plaintiff  cause  to  be  delivered  to  the  defendant,  the 
said  order  and  authority  addressed  to  the  executors  of  the 
said  Thomas  Harrison,  deceased,  for  payment  to  the  said 
defendant  or  his  order  of  the  said  sum  of  £250,  modo  et 
forma. 

At  the  trial,  before  Aldersony  B.,  at  the  Middlesex  Sit- 
tings after  Easter  Term,  it  appeared  that  one  John  Mynn 
had  assigned  to  the  plaintiff  his  share  in  the  residue  of  the 
estate  of  one  Thomas  Harrison,  deceased;  and  that,  by  an 
order  of  the  29th  of  July,  1842,  made  in  a  Chanceiy  suit 
of  Powell  V.  Norwood,  the  Vice-Chancellor  ordered  the 
defendants  in  that  suit  to  retain  £250,  being  John  Mynn's 
share  of  the  estate  of  Thomas  Harrison,  to  be  paid  to  such 
person  as  the  present  defendant  and  John  Mynn  should 
jointly  direct.  It  was  afterwards  agreed  between  the  plain- 
tiff and  the  defendant,  that  £50,  being  part  of  this  sum, 
should  be  paid  by  the  defendant  to  the  plaintiff,  and  the 
present  action  was  brought  for  the  recovery  of  this  sum. 
For  the  purpose  of  proving  the  issue  raised  by  the  third 
plea,  the  plaintiff  tendered  in  evidence  the  following  docu- 
ment : — 
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''  To  the  Executors  of  the  late  Thomas  Harrisoii, 
deceased. 

"Powell  V.  Norwood. 
"  We  do  hereby  authorize  and  require  you  to  pay  to  Mr. 
Greorge  Powell,  or  his  order,  the  sum  of  £250,  being  the 
amount  directed  by  the  order  of  the  29th  of  July  last,  to 
be  paid  to  our  order. 

"We are,  Gentlemen, 

'*  Your  very  obedient  servants, 

"John  Mynn. 
''Dec.  16,1842.'' 

This  document  was  objected  to  on  the  part  of  the  defend- 
ant, on  the  ground  that  it  was  a  bill  of  exchange,  and 
could  not  be  received  in  evidence  for  want  of  a  stamp. 
The  learned  Judge  received  the  evidence,  and  the  jury 
having  found  a  verdict  for  the  plaintifT,  damages  £50,  he 
gave  the  defendant  leave  to  move  to  enter  a  verdict  for 
him. 

Knowlei  having,  in  Trinity  Term  last,  obtained  a  rule 
accordingly, 

Jervis  and  Bovill  now  shewed  cause. — First,  the  instru- 
ment in  question  is  not  an  order  for  the  payment  of 
money.  The  money  was  to  be  paid  out  of  Chancery,  and 
this  is  nothing  more  than  a  joint  direction  and  appoint- 
ment to  whom  the  money  was  to  be  paid,  signed  by  one 
party  only,  and  not  by  the  defendant.  It  was,  therefore, 
an  incomplete  document.  To  constitute  it  an  order  for  the 
payment  of  money,  in  any  respect  valid,  it  ought  to  be  a 
perfect  instrument,  and  to  have  been  signed  by  the  de- 
fendant as  well  as  Mynn ;  because  the  money  is  to  be  paid 
by  the  Joint  direction  of  both  parties.  But,  in  truth,  it  is 
not  this  paper  which  is  the  operative  instrument.  It  is  the 
order  of  the  Court  of  Chancery  alone  which  has  any  real 
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1845.  operation.  Supposiiig  the  parties  to  whom  it  is  directed 
had  refused  to  pay  the  money^  no  action  could  have  been 
maintained  upon  it;  but  the  parties  must  have  gone  to 
the  Court  of  Chancery  to  get  the  order  enforced.  Second- 
ly^ it  is  not  a  bill  of  exchange^  and  the  making  it  payable 
to  order  does  not  make  it  transferable.  It  is  intitled  in 
the  cause,  and  directed  to  the  parties  in  the  cause,  and  is 
nothing  more  than  a  proceeding  to  get  the  money  out  of 
court.  The  making  it  payable  to  Powell  or  his  order  will 
not  of  itself  make  it  a  negotiable  instrument.  It  is,  in 
legal  operation,  merely  an  authority  to  the  parties  to  pay 
in  pursuance  of  the  order  of  the  Vice-chancellor,  and  the 
Stamp  Act  has  no  application  whatever  to  such  a  docu- 
ment. It  refers  to  the  order  of  the  20th  of  July,  and  in 
effect  incorporates  it  in  it.  As  between  these  parties  it 
is  as  imperfect  a  document  as  an  escrow.  If  it  was  a  do- 
cument which  ought  to  have  been  stamped  at  the  time  it 
was  handed  over,  that  objection  was  not  taken  at  the  trial. 
There  is  nothing  in  the  agreement  to  shew  that  a  starred 
document  was  to  be  delivered;  it  is  simply  that  the  de- 
fendant was  to  hand  over  an  instrument  signed  by  John 
Mynn.  If  the  plaintiff  were  setting  up  this  as  a  draft  or 
order  for  the  payment  of  money,  it  might  be  another 
thing.  It  cannot  be  said  that  this  is  an  order  for  the  pay- 
ment of  money  out  of  a  particular  fund.  {Alderson,  B. — 
I  should  be  sorry  if  a  Judge's  order  for  the  payment  of 
money  should  be  liable  to  a  stamp,  which  it  would  be  if 
this  were  held  to  be  so.]  This  is  merely  a  consent  that 
Powell  shall  receive  the  money,  but  it  has  no  validity  with^ 
out  reference  to  the  order  of  the  Court  of  Chancery ;  that 
order  required  the  money  to  be  paid  to  such  person  as  the 
defendant  and  John  Mynn  should  jointly  direct :  but  here 
they  never  get  to  that  joint  direction,  for  the  document  is 
not  signed  by  both ;  therefore  it  is  an  instrument  wholly 
incomplete.  The  calling  it  an  order  for  the  payment  of 
money  is  nothing. 
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Badekff  {Kkowlea  with  him)^  in  support  of  the  rule. —  1845. 
It  is  said  this  is  not  an  order  to  pay  money;  but  the  plain- 
tiff has  called  it  an  order  and  authority  for  the  payment  of 
the  sum  of  iE260«  and  he  has  undertaken  to  hand  over  an 
order  in  due  form^  but  he  has  not  done  so.  If  this  be  not 
an  order  for  the  payment  of  the  £260,  then  the  issue  is 
not  proved.  If  the  plaintiff  had  not  a  complete  order^ 
he  should  have  made  an  excuse ;  but  he  has  gone  to  trial 
upon  an  issue  taken  on  an  allegation  that  he  delivered 
the  order ;  and  he  was  bound  to  prove  that  he  delivered 
a  complete  order,  properly  stamped.  Admitting,  how- 
ever, that  this  is  an  imperfect  instrument,  it  may  still  re- 
quire a  stamp;  for,  although  not  complete  as  to  the  other 
party  who  ought  to  have  signed  it,  it  is  still  binding  on 
the  party  who  did  sign  it.  In  Chitty  on  Bills  (a),  it  is 
said,  **  Although  the  instrument  referred  to  may  be  thus 
inoperative  as  a  bill  or  note,  yet  if  for  the  payment  of 
money,  they  are  nevertheless,  by  the  terms  of  the  Stamp 
Act,  liable  to  the  stamp  duties  as  valid  bills  or  notes  are.^' 
So  that,  taking  this  to  be  an  imperfect  instrument,  it  ought 
to  have  been  stamped,  and  if  not,  it  is  not  available  at  all. 
But  this  is  a  bill  of  exchange.  According  to  Mr.  Justice 
Bayky's  definition  (i),  "  a  bill  of  exchange  is  a  written 
order  or  request  for  the  payment  of  money  absolutely  and 
at  all  events.''  This  document  comes  within  that  defini- 
tion. It  is  an  order  upon  the  executors  to  pay  to  Mr. 
George  Powell,  or  his  order,  the  sum  of  £260 ;  and  it  is 
negotiable  upon  his  giving  his  order.  With  respect  to  the 
concluding  words,  ^'  being  the  amount  directed  by  the 
order  of  the  29th  of  July  last  to  be  paid  to  our  order,'' 
they  will  not  prevent  its  being  a  bill  of  exchange,  and  are 
merely  a  description  of  the  fund  out  of  which  the  amount 
was  to  be  paid  under  the  order.  In  Hau89ouUier  v.  Hart^ 
$inck  (c),  it  was  held  that  a  note  by  which  A.  promised  to 

fa)  M  edit.  p.  145.  (b)  Bay.  on  Bills,  p.  1.  (c)  7  T.  R.  733. 
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1845.  pay  the  bearer  j650,  "  being  the  portion  of  value  as  under 
deposited  in  security  for  the  payment  hereof,"  might  be 
declared  on  as  a  promissory  note;  and  in  Burchell  y.  Slo^ 
cock  (a),  a  written  promise  for  the  payment  of  money  to 
J.  S.^  or  order^  for  value  received  of  the  premises  in  Bose- 
mary-lane^  was  held  to  be  a  negotiable  note.  In  Chitty  on 
Bills  {b)f  it  is  said^ "  the  statement  of  a  particular  fund  in  a 
bill  of  exchange  will  not  vitiate  it,  if  it  be  inserted  merely 
as  a  direction  to  the  drawee  how  to  reimburse  himself ;'' 
and  the  two  last-named  cases  are  cited  as  authorities. 
Then  it  is  said  that  this  is  an  order  in  the  cause ;  but  it  is 
not  so.  The  Vice-Chancellor's  order  gives  the  parties  power 
to  draw  upon  the  executors  for  the  payment  of  the  money, 
and  there  is  no  reason  why  they  should  not  do  it  by  a  bill 
of  exchange.  The  parties  have  here  given  an  order  that 
the  money  should  be  paid  to  a  particular  person.  The  in- 
strument, when  drawn,  is  the  act  of  the  parties,  but  the 
form  of  it  is  left  to  their  discretion,  and  they  may  therefore 
draw  it  in  any  form  they  please.  It  in  no  way  interferes 
with  the  order  of  the  Court  of  Chancery.  If  the  parties 
who  are  to  have  the  disposal  of  the  money  do  it  in  a  parti- 
cular form,  which  requires  a  stamp,  it  is  not  for  them  to 
say  that  it  is  not  a  valid  instrument. 

Parke,  B. — I  think  this  rule  ought  to  be  discharged. 
I  do  not  say  what  my  opinion  would  have  been,  if  this  in- 
strument had  got  into  the  hands  of  a  third  party  for  value : 
I  am  disposed,  however,  to  think  there  may  be  cases  in 
which  this  instrument  would  require  a  stamp.  In  this 
case,  the  issue  does  not  make  it  important  to  prove  a  regu- 
lar order,  for  an  incomplete  one  will  suffice.  The  aver- 
ment in  the  declaration  shews  this.  In  the  state  in  which 
this  instrument  was  tendered,  I  think  it  was  not  a  bill  of 
exchange.    I  do  not  say  that,  if  the  parties  making  this 

(a)  2  Ld.  Ra}tn.  1554.  (b)  9tli  edit.  139. 
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instsrument  had  allowed  Powell  to  indorse  it  over  for  1845. 
valae^  they  would  not  have  been  liable  upon  it.  It  might 
also  be  objected,  that  the  defendant  was  not  bound  to 
sign  any  but  a  stamped  instrument^  lest  he  should  be 
subjected  to  a  penalty,  but  that  objection  was  not  taken, 
and,  if  taken,  a  waiver  might  have  been  shewn.  Another 
objection  might  have  been  made,  that  the  instrument  was 
not  to  have  any  operation  until  it  was  signed  by  both. 
Until  that  was  done,  it  was  nothing  but  an  incomplete 
document.  On  the  whole,  I  think  that  this  instrument 
was  properly  received  in  evidence  without  a  stamp. 

Alberson,  B. — I  am  of  the  same  opinion.  I  think  this 
is  a  mere  warrant  for  the  payment  of  money  under  the 
order  of  the  CSourt  of  Chancery. 

RoLFE,  B. — I  regret  that  I  have  formed  a  different  opin- 
ion from  the  rest  of  the  Court.  The  money  in  this  case 
was  ''  to  be  paid  to  such  person  as  the  defendant  and  John 
Mynn  should  jointly  direct.*'  Now,  if  Powell  and  Mynn 
had  merely  asked  the  executors  to  pay  the  amount,  that 
request  would  not  have  required  a  stamp,  as  it  would  not 
have  been  an  order  delivered  to  the  payee.  But  here  are 
parties  upon  whom  a  bill  of  exchange  might  be  drawn, 
and  here  are  competent  parties  to  draw  it  upon  them ;  and 
the  question  is,  whether  the  document  is  not  a  bill  of  ex- 
change. It  seems  to  me  to  have  all  the  characteristics  of 
a  bill  of  exchange.  The  words  **  Powell  v.  Norwood^'  are 
mere  surplusage,  and  do  not  affect  this  question.  It  is 
not  signed  by  Powell,  but  that  is  immaterial,  as  he  is  to 
have  the  money.  I  think  it  is  an  order  to  the  executors 
in  the  shape  of  a  bill  of  exchange.  True,  it  turns  out  to 
be  an  imperfect  instrument,  but  that  is  not  important,  as 
it  does  not  appear  on  the  face  of  it  what  parties  are  to 
sign  it.  I  think,  on  the  whole,  that  it  is  a  bill  of  exchange, 
and  therefore  was  not  receivable  in  evidence ;  but  I  am 
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1845,  not  Bony  I  am  oveiraled  by  the  rest  of  the  Courtj  aa  eab- 
stantial  justice  will  be  done  by  the  dedaion  of  the  Court 
to  the  contrary. 

Platt,  B. — I  agree  with  my  Brother  Parke,  that  the 
instrument  in  question  was  properly  receiyed  in  evidence 
without  a  stamp.  It  was  not  complete ;  it  was  merely  in* 
choate ;  and  until  it  has  all  the  characteristics  required  by 
the  act  of  Parliament,  no  stamp  is  necessaiy.  The  law 
ought  to  be  clear  that  a  stamp  is  requisite,  before  such  a 
burthen  is  imposed  upon  the  subject.  I  even  go  fieurther 
than  my  Brother  Parke,  for  I  think  that  the  instrument 
was  merely  a  carrying  out  of  the  order  of  the  Vice-Chan- 
cellor, and  not  an  order  capable  of  compelling  payment. 
It  is  not  like  the  case  of  a  merchant  abroad,  who,  having 
funds  in  this  coimtry  in  his  correspondent's  hands,  can 
compel  that  correspondent  to  pay  out  of  those  funds. 
Here,  the  executors  are  only  bound  to  pay  the  money 
where  they  have  the  joint  direction  of  Powell  and  Mynn 
for  that  purpose.  I  was  struck  with  Mr.  BovilPs  argu- 
ment, that  the  money  was  to  be  retained  by  the  executors, 
subject  to  the  joint  direction  of  the  parties.  I  think  this 
is  merely  an  instrument  made  in  pursuance  of  the  Vice- 
Chancellor's  order,  and  therefore  that  it  does  not  require 
a  stamp.  Suppose  a  Judge's  order  is  made  for  money  to 
be  paid  by  consent  of  the  defendant's  attorney,  and  that 
consent  is  given,  such  an  order  is  not  liable  to  stamp  duty. 
The  case  is  the  same  here :  the  document  merely  carries 
out  the  order  of  the  Vice-Chancellor. 

Rule  discharged. 
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1845. 
Moon  v.  BobINSON.  June  25. 

1  HIS  came  was  tried  on  the  18th  of  Aprils  in  Easter  A  cause  was 

Tenn^  which  commenced  on  the  15th.    The  distringas  was  isth  of  April, 

returnable  on  the  28rd  of  April ;  and  on  the  26th  Jems  ^ud^^^m!^' 

obtained  a  rule  to  shew  cause  why  the  judgment  should  ^^^^^^^ 

not  be  arrested.    Against  this  rule  tnngas  was  re- 

turnable on  the 
23rd,  and  a 

Hun^ey  now  shewed  cause. — This  motion  for  a  rule  motion  in  ar- 
to  arrest  the  judgment  was  made  too  late.  The  case  comes  ![^^wumade 
within  the  General  Rule  of  Hikry  Term,  2  Will.  4,  pi.  65,  ^^Sfafat^tbT 
which  provides  that  "no  motion  in  arrest  of  judgment,  or  motion  was  too 
for  judgment  non  obstante  veredicto,  shall  be  allowed  after  g.  h.  t.,  2  ' 
the  expiration  of  four  days  from  the  day  o{  trial,  if  there  not  haying  beai 
are  so  many  days  in  term,  nor  in  any  case  after  the  ex-  ™*^^^*^ 
piration  of  the  term,  provided  the  jury  process  be  return-  the  day  of 
able  in  the  same  term.'^    In  this  case,  the  cause  having 
been  tried  in  the  beginning  of  Easter  Term,  the  time  of 
the  return  of  the  distringas  is  immaterial;  and  the  only 
question  is,  whether  four  days  had  elapsed  from  the  day  of 
trial  before  the  motion  was  made.    Thomas  v.  Janes  (a)  is 
directly  in  point.    Parke,  B.,  there  says,  "  I  think  the  new 
rule  applies  to  all  cases,  and  means  that  the  motion  must 
be  made  within  the  four  days  of  term  which  next  occur 
after  the  trial.''    The  old  practice  has  been  altered  by  the 
new  rule. — He   referred    to  Archbold's  Practice,  1108, 
"Arrest  of  Judgment." 

Jervis,  in  support  of  the  rule. — ^The  motion  was  not  too 
late.  The  words  "  four  days  from  the  time  of  the  trial '' 
mean  four  days  from  the  return  of  the  distringas.  In 
Cheetham  v.  8iurtevant{b),  where  the  second  sittings  in 
Hilary  Term  commenced  on  the  19th  of  January,  the  dis- 
tringas was  returnable  on  the  20th,  and  the  cause  was 
tried  by  adjournment  of  the  sittings  on  the  22nd,  it  was 

(a)  4  M.  &  W,  31,  ib)  12  M.  &  W.  615. 
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held  that  the  cause  was  properly  tried^  as  causes  tried  at 
the  adjournmeut  of  a  sittings  are  to  be  considered  as  tried 
on  the  first  day  of  the  sittings.  The  principle  of  that  case 
is  applicable  here.  The  time  runs  from  the  return  day  of 
the  distringas,  when  the  cause  must  be  considered  as  being 
tried,  and  the  Court  can  know  nothing  of  it  before. 

Per  Curiam. — ^The  motion  was  too  late.  It  is  impossi- 
ble to  get  over  the  express  words  of  the  rule,  which  says 
that  no  motion  shall  be  allowed  "  after  the  expiration  of 
four  days  from  the  day  of  trial,  if  there  are  so  many  days 
in  term.''     The  new  rule  alters  the  old  law. 


Rule  discharged. 


Jane  27. 

A  sewers*  rate, 
not  being  im- 
posed directly 
by  act  of  Par- 
liament, is  not 
a  "  parliament- 
ary Ui." 


Palmer  t;.  Earith. 

IRESPASS  for  breaking  and  entering  the  plaintiff's 
house  and  shop,  and  seizing  his  goods. 

Plea,  not  guilty,  by  statute. 

At  the  trial,  before  Bol/e,  B.,  at  the  Middlesex  sittings 
in  Hilary  Term  last,  a  verdict  was  found  for  the  plaintiff, 
damages  15^.,  subject  to  a  special  case,  which  stated  the 
following  facts : — ^The  plaintiff,  in  1843,  became  tenant  to 
the  defendant  of  a  house  in  Goswell-street,  situate  within 
the  limits  of  the  commissioners  of  sewers  for  the  Holborn 
and  Finsbury  district,  under  an  agreement  which  con- 
tained the  following  stipulation: — ''All  taxes,  parochial 
and  parliamentary,  to  be  paid  by  the  said  tenanf  The 
plaintiff,  during  his  tenancy,  was  assessed  to  the  sewers- 
rate  in  the  sum  of  15«.,  which  he  paid  in  December  1844; 
after  which,  on  the  defendant  demanding  his  rent,  due  at 
the  previous  Michaelmas,  the  plaintiff  tendered  the  same, 
deducting  the  lbs.  for  sewers-rate.  The  defendant  refused 
the  amount  tendered,  and  distrained  upon  the  plaintiff's 
goods,  whereupon  the  present  action  was  brought.     The 
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question  for  the  opinion  of  the  Court  wasy  whether  the        1845. 
plaintiff  was  entitled  to  deduct  the  sewers-rate  from  the 
defendant's  rent. 

Peacock,  for  the  plaintiff. — ^A  sewers-rate,  not  being  a 
tax  imposed  directlj  by  act  of  Parliament,  is  not  a  parlia- 
mentary tax,  and  is  therefore  not  a  tax,  within  the  stipu- 
lation in  this  agreement,  to  be  paid  by  the  tenant.  In 
Brewster  v.  Kitchel  (a),  it  is  stated,  that,  in  the  debate  of 
that  case,  it  was  laid  down  by  HoU,  C.  J.,  "  that  the  word 
iaxeSf  generally  spoken  with  reference  to  a  freehold,  or 
where  the  subject-matter  will  bear  it,  shall  be  intended 
parliamentary  taxes  propter  excellentiam.  But  there  be 
other  taxes  not  parliamentary,  as  repair  of  churches,  com- 
mission of  sewers.^'  That  shews  that  a  tax  imposed  by 
commissioners  of  sewers  is  not  a  parliamentary  tax.  It  is 
imposed  by  them  under  a  power  to  make  a  rate ;  and  in 
this  respect  it  is  like  a  paving-rate.  In  Waller  v.  An- 
drews  {b),  where,  by  the  agreement,  the  tenant  was  to  pay 
"  all  outgoings  whatsoever,  rates,  taxes,  scots,  &;c.,  whether 
parochial  or  parliamentary,''  it  was  held,  that  an  extraor- 
dinary assessment,  made  by  commissioners  of  sewers  upon 
the  lands,  was  within  the  agreement ;  but  that  was  on  the 
ground  of  its  being  a  scot,  and  not  a  parliamentary  tax. 
[Parke,  B. — ^Yes ;  and  in  that  case  there  were  the  other 
words  in  the  agreement,  "  all  outgoings  whatsoever."  Al- 
derson,  B. — Is  a  poor-rate  a  parliamentary  tax  ?]  It  is 
apprehended  not.  In  Baker  v.  Greenhill  (c),  a  landowner, 
liable  with  others  to  repair  a  bridge,  ratione  tenurae,  de- 
mised the  land,  and  the  lessee  covenanted  to  pay  the 
rent  clear  of  the  land-tax  and  all  other  taxes  and  deduc- 
turns  whatever,  either  parliamentary  or  parochial,  taxed 
or  imposed  upon  the  premises,  or  upon  the  lessor  in  re- 


(fl)  2Salk.616.  (c)  3  Q.  B.  148;  2  G.  &  D. 

(6)  3  M.  &  W.  312.  435. 

VOL.  XIV.  P  F  M.  W. 
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1845.  spect  thereof^  the  landlord's  property-tax  only  excepted ; 
and  by  stat.  25  Geo.  3,  c.  124^  reciting  the  liability  to  repair 
ratione  tenar»,  it  was  enacted,  that  the  landowners,  liable 
as  above,  shonld  repair  and  keep  in  repair  the  bridge 
dnring  the  continuance  of  the  act,  and  on  their  default 
road  trustees  were  empowered  to  do  the  repairs  and  re- 
cover against  the  owners;  and  for  raising  the  sums  re- 
quired, power  was  given  to  the  landowners  to  call  meetings 
and  to  make  rates  according  to  the  value  of  the  chargeable 
lands,  such  rates  to  be  levied,  if  necessary,  by  distress :  it 
was  held,  that  the  original  liability  for  contributions  to 
repairs  did  not,  by  these  enactments,  become  a  parliament- 
ary tax  or  deduction  within  the  lessee's  covenant,  and  that 
he,  having  been  compelled  to  pay  a  rate  made  and  charged 
upon  him  as  lessee  and  occupier,  might  (in  the  manner 
pointed  out  by  the  statute)  recover  the  amount  from  the 
lessor.  There,  although  it  was  clear  the  rate  could  not  have 
been  made  except  by  virtue  of  the  act,  yet  it  was  held  that 
it  was  not  a  parliamentary  tax,  and  that  the  lessee  was  not 
liable  to  pay  it.  [Alderson,  B. — ^A  county  rate  is  not  a  par- 
liamentary tax,  although  it  is,  in  one  sense,  made  by  Par- 
liament ;  but  the  rate  is  not  fixed  or  assessed  by  act  of 
Parliament]  A  sewers^rate  is  not  imposed  directly  by  act 
of  Parliament,  in  the  same  manner  that  the  income  and 
window  taxes  are  imposed ;  the  amount  of  which  is  fixed  by 
the  act.  In  the  case  of  a  sewers-rate,  it  is  not  a  tax  when 
the  act  is  made.    [He  was  then  stopped  by  the  Court.] 

BarstoWf  for  the  defendant. — The  question  here  is  as  to 
the  meaning  of  the  parties  to  this  particular  agreement, 
taking  into  consideration  the  local  liabilities  of  the  parties. 
If  the  landlord  be  held  chargeable,  it  will  be  in  consequence 
of  the  parties  putting  in  a  redundancy  of  words.  If  the 
parties  had  used  the  term  "  all  taxes  "  only,  and  the  word 
'^ parliamentary''  had  been  excluded,  it  is  clear  this  rate 
would  have  fallen  on  the  tenant.    But  the  word  parlia- 
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mentary  means  only  a  tax  imposed  by  authority  of  Parlia^  ^846 
ment.  lAUkrson,  B. — ^According  to  that  view,  a  poor-rate 
would  be  a  parliamentary  tax,  and  would  fall  on  the  land- 
lord.] A  sewers-rate  is  by  the  acts  made  payable  by  the 
tenant ;  and  in  Callis  on  Sewers^  a  sewers-rate  is  stated 
to  be  a  tax  which,  in  the  first  instance,  is  chargeable  on 
the  tenant.  The  cases  as  to  the  land-tax  are  applicable 
to  the  present  case.  In  Amfield  y.  White  (a),  where  a 
tenant  verbally  agreed  to  pay  ^^all  taxes,''  it  was  held,  that, 
under  that  agreement,  he  was  bound  to  pay  the  land-tax, 
although  it  was  not  specifically  mentioned.  And  in  7%e 
Governors  of  Chris fs  Hospital  v.  Harrild{b),  where  the 
lessee  covenanted  *'  at  his  own  charge,  to  pay  all  parlia- 
mentary, parochial,  and  other  taxes,  tithes,  and  assess- 
ments then  or  thereafter  to  be  issuing  out  of  all  or  any  of 
the  thereby  demised  premises,  or  chargeable  upon  the  land- 
lords or  tenants  thereof  for  the  time  being  in  respect 
thereof,''  it  was  held,  that  land-tax,  which  had  been  re- 
deemed or  purchased  by  a  former  lessee  of  part  of  the  pre- 
mises, under  the  provisions  of  42  Geo.  3,  c.  116,  was  a  par- 
liamentary assessment  within  the  meaning  of  the  covenant. 
[Parke,  B. — There  is  a  provision  in  the  Land-Tax  Acts, 
that  if  the  tax  is  redeemed,  the  party  redeeming  shall  have 
a  remedy  against  the  tenant ;  so  that  the  tenant  is  to  pay 
the  tax  at  all  events.] 

Parke,  B. — It  is  quite  clear,  on  the  authority  of  Lord 
Holt  in  Brewster  v.  KitcTiel,  that  sewers-rates  are  not  to 
be  considered  as  parliamentary  taxes.  A  parliamentary 
tax  is  one  that  is  imposed  directly  by  act  of  Parliament. 
The  case  of  WaUer  v.  Andrews  is  distinguishable  from  the 
present,  as  there  the  tenant  agreed  to  pay  "  all  outgoings 
whatsoever ;"  but  here  the  words  are  much  less  extensive. 
The  tenant  was  under  no  obligation  to  pay  the  whole  rent 

(a)  Ry.  &  Mo.  240.  (6)  3  Scott,  N.  R.,  126 ;  2  Man.  &  Gr.  707. 

f  F  2 
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1845.        vithoat  deduction^  and  at  the  time  of  distress  he  tendered 
enough. 

Alderson^  B.^  Bolfe,  B.^  and  Flatt,  B.,  concurred. 

Judgment  for  the  phuntiff. 


j^jig  19.  Ireland  t;.  Harris. 

The  plaintiff,  a  ASSUMPSIT.— The  declaration  stated,  that,  theretofore 
in  1842,  con-'  ^^^  before  the  commencement  of  the  suit,  to  wit,  on  the 
thcTddtadLt  ^^  ^*y  ^^  November,  a.  d.  1842,  by  a  certain  agreement 
to  rent  of  Mm  in  writing,  then  made  and  entered  into  between  the  de- 
acbooUroom;  at  fendant  of  the  first  part,  and  the  plaintifi*  of  the  second 
^^^Itiii^  part,  the  defendant  agreed  to  let  to  the  plaintiff,  and  the 
was  Norther        plaintiff  agreed  to  rent  of  the  defendant,  and  occupy,  a 

agreed  between  ^  •^■•ii«i 

them,  that.  Certain  house  and  school-room,  situate  in  Mewland,  in  the 

or  MntinuS  parish  of  St.  Sepulchre,  in  the  county  of  Northampton,  at 

w/A^c«r  ^^^  P®^  annum,  the  rent  to  be  paid  quarterly,  commencing 

should  uke  from  the  25th  day  of  December,  a.  d.  1842,  on  the  con- 

fendant  pro-  ditious  of  all  iusidc  work  to  be  done  by  the  said  plaintiff, 

videlwobcd-  ^^  ^®  should  require  any;  no  fixtures  to  be  removed;  and  if 

'T™d  ^*'  ^^  *^°y  ^^^  ^^  ^^®  premises  should  be  damaged  or  defaced,  the 

schooUroom,  samc  should  bemade  good  by  the  said  plaintiff:  and  that  it 

the  year  1844;  ^^  ^7  ^bc  Said  agreement  then  mutually  agreed,  that 

^m^l^o^T  *^®  ^^  house  and  premises  should  be  held  for  three  years, 

be  provided,  on  Conditions  of  the  rent  being  promptly  paid,  at  the  usual 

agreed  to  pay  quarter-days,  namely,  on  the  25th  day  of  December,  the 

additionai^rent  25th  day  of  March,  the  25th  day  of  June,  and  the  29th 

in'M  actiono  ^^^  ^^  September ;  that,  if  the  house  and  premises  should 

this  agreement,  be  underlet,  it  was  not  to  be  without  a  written  consent 

the  declaration 

alleged  as  a  from  the  defendant,  his  heirs  or  assigns ;  and  that  each 
aUhongh*^*'      party  should  be  entitled  to  six  months'  notice,  which 

the  whole  of 

the  year  1844,  except  a  few  days,  had  elapsed,  and  although  Me  drfendant  had  not  been  pre- 
vented  by  any  ill.health,  he  had  not,  although  often  requested,  provided  the  two  bed- rooms: — 
Ileldt  on  motion  in  arrest  of  judgment,  after  verdict  for  the  plaintiff,  that  the  '*  continued  ill- 
health  in  either  case  "  meant  ill-health  of  either  of  the  parties,  and  therefore  that  the  declaration 
was  bad,  fomot  averring  that  there  had  been  no  continued  ill-health  on  the  part  of  thepiamtiff. 
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should  be  given  in  writing,  previous  to  the  expiration  of  1845. 
that  agreement,  which  would  end  on  the  25th  day  of  De- 
cember, A.  D.  1845 ;  and  until  that  time  that  agreement 
should  be  in  force  between  the  defendant  and  the  plaintiff, 
their  heirs  and  assigns,  unless  that  agreement  should  be  in 
any  way  broken  by  the  plaintiff;  then  the  defendant,  his 
heirs  or  assigns,  should  be  at  liberty  to  take  immediate 
possession  of  the  said  house  and  premises,  and  whatever 
loss  might  be  sustained  in  the  premises  being  unoccupied 
or  unlet,  should  be  defrayed  by  the  plaintiff,  his  heirs,  ex- 
ecutors, or  assigns,  until  the  termination  of  that  agree- 
ment ;  but  each  party  should  be  at  liberty  to  let  the  said 
house  and  premises,  on  conditions  of  the  defendant,  his 
heirs  or  assigns,  sustaining  no  loss  thereby;  but  imder- 
letting  was  not  to  be  allowed,  only  in  default  of  the  plain- 
tiff, his  heirs,  or  assigns,  keeping  to  that  agreement :  and 
it  was  thereby  further  agreed  by  the  plaintiff  and  the 
defendant,  that,  unless  death  or  continued  ill-health  in 
either  case  should  take  place,  or  the  plaintiff  should  in 
any  way  break  that  agreement,  the  defendant  promised  to 
provide  two  bed-rooms  over  the  intended  school-room,  ac- 
cording to  the  defendant's  own  plan,  and  not  before  the 
year  of  our  Lord  1844;  and,  as  it  was  above  stated,  when 
such  rooms  should  be  provided,  the  said  plaintiff  thereby 
agreed  to  pay  an  additional  rent  of  £5  per  annum,  until 
the  expiration  of  that  agreement  of  the  defendant  and 
plaintiff:  all  rates  and  taxes  to  be  paid  by  the  plaintiff. 
The  declaration  then  averred  mutual  promises,  and  per- 
formance of  the  agreement  by  the  plaintiff;  and  alleged, 
as  a  breach,  that,  although  the  whole  of  the  year  1844, 
with  the  exception  of  a  few  days  thereof,  had  elapsed,  and 
although  the  defendant  had  not  been  prevented  by  con- 
tinued ill-health,  he  had  not,  although  often  requested, 
provided  any  bed-rooms  over  the  said  intended  school- 
room, pursuant  to  his  agreement  in  that  behalf. 
The  defendant  pleaded  several  pleas,  which  it  is  not 
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neoessaiy  to  refer  to;  and  at  the  trials  before  Mauky  J., 
at  the  hist  Northampton  assueSi  the  plaintiff  obtained  a 
▼erdict. 

In  Easter  Term,  Hill  obtained  a  mle  to  shew  canse 
why  the  judgment  should  not  be  arrested;  first,  on  the 
ground  that  the  agreement  only  bound  the  defendant  to 
provide  the  bed-rooms  before  the  end  of  the  year  1844,  and 
that  there  was  no  averment  in  the  declaration  that  a 
reasonable  time  for  the  performance  of  the  work  within 
that  year  did  not  remain ;  secondly,  on  the  ground  that  it 
was  not  averred  that  there  had  not  been  any  continued  ill- 
health  on  the  part  of  the  plaintiff. 

Humjrey  and  Waddington  now  shewed  cause. — ^This  de- 
claration is  framed  on  an  agreement  for  the  occupation  of  a 
house  and  schoolroom ;  and  it  alleges,  *^  that  it  was  fur^ 
ther  agreed  by  the  plaintiff  and  defendant,  that,  unless 
death  or  continued  ill-health  in  either  case  should  take 
place,  or  the  plaintiff  should  in  any  way  break  that  agree- 
ment,  the  defendant  pronused  to  provide  two  bed-rooms 
over  the  intended  school-room,  according  to  the  defend- 
ant's  own  plan,  and  not  before  the  year  1844.^'  The  breach 
is,  that  although  the  whole  of  the  year  1844,  except  a  few 
days,  had  elapsed,  the  bed-rooms  had  not  been  provided. 
The  meaning  of  that  part  of  the  agreement  is  not  that 
the  rooms  should  be  provided  before  the  end  of  the  year 
1844,  but  that  the  defendant  should  not  be  called  on  to 
build  the  rooms  before  the  year  1844;  and  it  is  important 
to  notice,  that  the  agreement  was  made  in  1842.  The 
objection  made  to  the  sufiSciency  of  this  declaration  is,  that 
there  is  no  averment  that  a  reasonable  time  did  not  remain 
for  the  execution  of  the  work  in  the  year  1844  The  action 
was  commenced  in  December ;  that  is  before  the  Court,  and 
need  not  be  averred.  {Parke^  B. — This  is  a  work  of  time, 
and  cannot  be  done  in  a  moment,  though  it  is  to  be  done 
generally  on  request.]    In  every  case  of  an  agreement  to 
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do  a  thing  on  request^  same  time  must  be  occupied  in  1845. 
doing  it.  Tiie  intention  here  wasj  that  the  defendant 
should  build  the  rooms  on  request^  but  not  before  the  year 
1844.  Now  the  declaration  avers  a  request^  and  that  the 
work  was  not  done.  After  verdictj  that  is  sufficient;  for 
every  intendment  must  be  made  in  favour  of  the  declar- 
ation. Suppose  the  defendant  had  begun  to  build,  and 
had  done  as  much  as  he  could  reasonably  have  accom- 
plished ;  in  that  case  there  would  have^been  no  breach  of  the 
agreement.  That  would  have  been  a  good  answer.  This 
agreement  is  evidently  framed  by  the  parties  themselves, 
and  should  receive  a  reasonable  construction.  Then  it  is 
further  objected,  that  the  declaration  should  have  averred 
that  there  was  no  continued  ill-health  on  the  part  of  the 
plaintiff.  The  words  are,  "  unless  death  or  continued  ill- 
health,  in  either  case;''  which  it  is  said  means  the  death 
or  ill-health  of  either  party.  [Parke,  B. — It  possibly 
does  not  apply  to  either  party,  but  means,  either  in  the 
event  of  death  or  of  ill-health.  Aldersan,  B. — ^I  should 
have  considered  it  to  mean,  ^'  Unless  I  die,  or  continue  in 
ill-health.''  The  defendant  did  not  intend  that  his  execu- 
tors should  have  to  do  it.]  The  defendant  was  a  builder, 
and  the  meaning  was,  that  he  would  build  the  rooms  if 
he  lived,  and  was  well  enough  to  do  so.  [Parke,  B. — You 
are  travelling  out  of  the  record.  No  doubt  the  fact  of  his 
being  a  builder  affords  strong  ground  for  that  construc- 
tion; but  we  cannot  take  notice  of  that  fact,  because  it 
is  not  on  the  record.  The  agreement  should  be  stated 
according  to  its  legal  effect]  The  agreement  is  declared 
on  as  one  entire  contract;  and,  looking  to  the  nature  of  it, 
could  the  parties  have  meant  that  this  should  depend  on 
theplakUiff**  state  of  health  ?  What  is  the  meaning  of  ill- 
health?  [Farke,  B. — It  means  such  a  state  of  health  as 
would  render  him  incapable  of  doing  the  work.]  What 
length  of  continuance  of  ill-health  is  it  to  be?  At  all 
events,  if  this  be  a  defect  in  the  declaration,  it  is  one 
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1845.  which  is  cored  by  verdict:  Siamd  t.  Hogg  (a).  It  is  also 
matter  of  defeasance,  and  should  come  from  the  other 
side.  [Parke,  B. — A  defeasance  is  a  matter  coming  after ; 
this  comes  by  way  of  proviso.]  In  the  case  of  JFgnne  y. 
Wynne  {b),  where  a  rent-chai^,  with  power  of  distress, 
was  devised  to  a  married  woman  for  life,  "  or  so  long  as 
her  conduct  and  behavionr  should  be  discreet,  and  meet 
with  the  approbation  of  the  testator's  tmstees,"  in  an 
avowry  nnder  the  power  of  distress  for  the  arrears  of  rent- 
charge,  it  was  held,  that  it  was  not  necessary  to  aver  that 
her  conduct  had  been  discreet,  &c.,  it  being  a  condition 
subsequent,  and  that  the  onus  was  on  the  plaintiff  l;o 
shew  a  breach  of  it.  [Parke,  B. — This  is  not  by  way  of 
defeasance,  for  the  contract  is  incomplete  without  it] 

HiU  and  Mellar,  in  support  of  the  rule,  were  not  called 
upon. 

Pakke,  B. — ^We  are  to  confine  ourselves  to  the  record, 
and  firom  that  it  appears  that  the  plaintiff,  being  a  school- 
master, entered  into  a  contract  with  the  defendant  for  the 
occupation  of  a  house  as  a  school,  and  the  stipulation  is  that 
it  should  be  fitted  up  by  the  plaintiff;  and  it  was  further 
agreed  as  follows  [his  Lordship  stated  the  agreement,  and 
continued] :  The  question  turns  on  the  meaning  of  the 
words  "  unless  death  or  continued  ill-health,  in  either  case, 
should  take  place.''  Now  it  is  dear  that  these  words  refer 
to  the  death  or  ill-health  of  some  person;  and  the  ques- 
tion is,  whether  they  do  not  apply  to  both  parties;  so  that, 
if  the  plaintiff  had  died,  his  executors  could  not  have  en- 
forced the  performance  of  the  contract.  Death  must  apply 
to  both.  That  is  only  reasonable,  because  the  plaintiff  is 
a  schoolmaster,  and  the  providing  of  the  rooms  had  refer- 
ence to  a  continued  occupation  of  the  house  as  a  school. 
And  then,  looking  to  the  contract  alone,  it  seems  to  me  a 

(a)  1  Sauud.  228.         (b)  2  Mao.  &  G.  8;  2  Scott,  N.  R^  278,615. 
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reasonable  construction  to  hold,  that  both  parties  must  be  1845. 
in  a  good  state  of  health  before  there  could  be  a  complete 
breach  of  the  contract.  The  work  is  not  to  be  done  unless 
both  parties  are  in  good  health ;  that  is,  therefore,  a  con- 
dition precedent  to  its  performance,  and  should  have  been 
shewn  in  the  declaration.  The  fact  of  the  defendant  being 
a  builder  might  have  raised  some  doubt,  but  that  does  not 
appear  on  the  record.  I  therefore  think  this  declaration 
is  bad,  and  that  the  judgment  must  be  arrested. 

Alderson,  B,,  concurred. 

RoLFE,  B.— I  agree  with  my  Brother  Parke,  and  in- 
deed go  further,  for  I  think,  had  the  fact  of  the  defendant 
being  a  builder  appeared  on  the  record,  the  declaration 
would  not  have  been  good. 

Rule  absolute. 


Harvey  v.  Brydges  and  Others.  June  27. 

1  BESFASS. — ^The  declaration  stated,  that  the  defend-  Trespass. 
ants,  with  force  and  arms,  &c.,  broke  and  entered  a  certain  stated,  tha?  the 
messuage,  cottage,  and  dwelling-house  of  the  plaintiff,  ^^[j^^fo^*"' 
situate,  lying,  and  being  in  a  certain  place  called  or  known  arms,  broke  and 
as  Nova  Scotia  (hardens,  in  the  parish  of  St.  Martin,  tain  messui^e, 
Bethnal  Green,  in  the  county  of  Middlesex,  and  which  S^*emng'honse, 
were  in  the  actual  possession  and  occupation  of  the  plain-  "^"te  in  Nova 

.«,         ,     ,  .  I    i.  1  .        ,       .  f  ScoHa  Gardens, 

tiff,  and  then  with  force  and  arms  evicted,  ejected,  ex-  in  the  parish 

of  St.  Martin, 
Bethnal  Greeui  and  then  ezpeUed  the  plaintiff  from  the  posiession  and  occupation  of  the  same. 
Flea,  that  the  messnage,  cottage,  &c..  were  the  soil  and  freehold  of  the  defendants,  wherefore 
they  committed  the  said  trespasses  in  the  said  messuage,  &c.,  as  thej  lawfully  might  for  the 
cause  aforesaid : — Held,  first,  that  the  plea  of  lib.  ten.  was  a  good  plea  to  this  declaration,  al. 
though  the  dose  was  particularly  described  in  the  declaration ;  secondly,  that  it  was  not  to  be 
inferred  from  the  declaration  that  there  was  any  breach  of  the  peace  or  forcible  entry,  the  aver- 
ment of  vi  et  armis  being  a  mere  formal  allegation  that  the  defendants  entered  with  some  force, 
sufficient  to  enable  them  to  get  into  possession. 
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1845.  pelledj  pnt  out,  and  amoved  the  plaintiff  and  his  fiimily 
from  the  poasession,  occupationj  and  enjoyment  of  the 
same. 

Plea^  that  the  said  messuages,  cottage,  &c.,  were  the 
soil  and  freehold  of  the  defendants,  wherefore  they  com- 
mitted the  said  alleged  trespasses  in  the  said  messuage, 
cottage,  &c.,  as  they  lawfully  might  for  the  cause  afore- 
said. 

General  demurrer,  and  joinder  in  demurrer. 

The  plaintiff's  point  was,  that  the  common  bar  was  not 
admissible  in  an  action  for  a  trespass  in  the  plaintiff's 
dwelling-house,  and  that  it  afforded  no  justification  for  a 
forcible  entry  into  it. 

Liuhf  in  support  of  the  demurrer. — The  question  is, 
whether  the  plea  of  liberum  tenementum  is  a  good  answer 
to  this  declaration.  That  plea  is  never  good,  when  the 
place  is  particularly  described  and  defined  in  the  declara- 
tion ;  it  is  only  allowed  when  the  declaration  is  general, 
in  order  to  compel  the  plaintiff  to  describe  the  abuttals  of 
the  property.  Here  the  premises  are  described  as  situate 
in  Nova  Scotia  Gurdens,  and  in  the  occupation  of  the  plain- 
tiff. The  plea  never  was  good,  on  principle,  by  way  of  jus- 
tification, but  it  has  been  sanctioned  by  usage  where  the 
declaration  is  general,  in  order  to  compel  a  more  accurate 
description  of  the  place  where  the  trespass  is  supposed  to 
be  committed.  In  Lambert  v.  Strooiher  (a),  the  question 
was  discussed  whether  liberum  tenementum  was  a  good 
plea,  when  pleaded  to  a  declaration  in  trespass  which  gives  a 
particular  description  of  the  premises.  fVilles,  C.  J.,  in  de- 
livering the  judgment  of  the  Court,  says :  ^*  Formerly,  when 
a  plaintiff  only  declared  generally,  it  was  thought  a  great 
hardship  on  the  defendant  to  be  obliged  to  answer  such  a 
general  charge;  for  if  the  plaintiff  had  a  large  estate  in  the 

(a)  WiUea,218. 
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township,  the  defendant  eonld  not  tell  in  which  of  the  1845. 
closes  be  would  assign  his  trespass;  and  therefore  thej  gave 
the  defendant  leave  to  plead  the  general  issue^  to  oblige 
the  plaintiff  to  make  a  new  assignment^  and  ascertain  the 
place  in  his  replication :  if  he  did  not^  and  the  defendant 
pleaded  generally^  as  he  might  do^  that  the  place  in  ques- 
tion was  his  freehold^  the  hardship  would  be  turned  on 
the  plaintiff;  for  then^  if  the  defendant  could  prove  any 
one  place  in  the  township  to  be  his  freehold^  the  plaintiff 
would  be  gone/' .  •  •  "  As  these  were  the  reasons  for  ad- 
mitting such  a  plea  as  this^  I  doubt  very  much  whether 
this  be  a  good  plea  in  the  present  case,  where  the  plaintiff 
has  named  the  closes  in  his  declaration.  The  reasons  for 
this  plea  do  not  hold  here;  there  is  no  hardship  on  the 
defendant,  and  the  plaintiff  has  ascertained  the  place.  Nor 
can  the  plaintiff  make  a  new  assignment  in  his  replication; 
if  he  did,  it  would  be  a  departure  on  pleading.  If,  there* 
fore,  it  were  necessary  in  this  case  to  give  an  opinion  upon 
this  point,  I  am  inclined  to  be  of  opinion  (as  at  present 
advised)  that  the  plea  is  not  good/'  [Parke,  B. — How  many 
thousand  cases  have  there  been  in  which  this  plea  has  been 
pleaded,  and  always  been  allowed  ?  Though  considered  as 
an  anomaly,  nobody  in  modern  times  has  ever  doubted 
about  its  being  a  good  plea.  All  you  can  say  is,  that,  up- 
wards of  a  hundred  years  ago,  WiUes,  C.  J.,  doubted  whe- 
ther the  plea  was  good ;  but  since  that  time  it  has  been 
pleaded  a  thousand  times  without  objection.]  It  has  never 
been  expressly  held  to  be  good,  where  the  place  has  been 
named  in  the  declaration.  It  is  not  a  good  plea  in  justi- 
fication, and  if  the  usage  does  not  allow  it  as  such,  it 
ought  not  to  be  permitted.  The  cases  only  shew  that  it 
has  been  pleaded  as  a  means  of  compelling  the  plain- 
tiff to  new  assign  where  the  declaration  is  generaL  (He 
referred  to  Cooke  v.  Jackson  (a)  and  Whittington  v.  Box- 
all  {b)  ).     [Parke,  B.— You  will  have  great  difficulty  in 

(a)  9  Dowl.  &  Ry.  495.  (6)  5  Q.  B.  139  ;  1  Dav.  &  M.  184. 
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1845.  persuading  us  that  this  is  a  bad  plea,  after  it  has  been  al- 
lowed for  such  a  length  of  time.  We  cannot  oyertum  what 
has  been  the  constant  practice  so  loDg.] 

Then,  secondly,  if  it  be  a  good  plea  to  an  action  of  tres- 
pass quare  clausum  fregit,  it  is  not  a  good  plea  to  this 
declaration,  which  states  a  forcible  entry,  and  expulsion  of ' 
the  plaintiff  from  the  house.  The  plea  justifies  it  on  the 
ground  that  the  defendants  are  owners  of  the  freehold; 
but  their  being  so  will  not  justify  a  breach  of  the  peace. 
The  plea  puts  forward  this  proposition, — that  a  party  who 
can  shew  himself  to  be  the  owner  of  the  freehold,  may 
enter  upon  the  possession  of  the  occupier  of  a  house,  night 
or  day,  and  violently  turn  him  out  of  it.  [Parke,  B. — ^You 
assume  a  breach  of  the  peace,  which  is  really  assuming  too 
much.]  This  point  arose,  but  was  not  decided,  in  Newton 
V.  Harland  (a).  [Parke,  B. — It  does  not  arise  here,  as 
there  may  have  been  a  legal  possession  only.  The  declara- 
tion does  not  necessarily  mean  that  the  plaintiff  was  actu- 
ally in  possession.  All  the  plaintiff  would  be  bound  to 
prove  Would  be  an  entry  on  the  land.]  The  defendants 
justify  the  whole  of  the  trespasses  alleged,  and  they  there- 
by undertake  to  justify  all  the  force  that  the  plaintiff  can 
prove  under  his  declaration.  [Parker  B. — ^No.  They  un- 
dertake to  justify,  not  all  the  force  that  the  plaintiff  can 
prove,  but  all  that  he  must  prove  to  support  the  action. 
The  plea  justifies  an  entry  with  same  force — ^as  much  as 
would  amount  to  legal  force.]  The  defendants  ought  to 
have  pleaded  that  they  used  no  more  force  than  was  ne- 
cessary, and  then  the  plaintiff  would  have  been  at  liberty 
to  have  replied  and  put  in  issue  the  excess.  [PorAre,  B. — 
Is  there  no  force  whatever  that  a  party  miay  use  to  get 
into  possession?]  Not  any  amounting  to  a  breach  of  the 
peace.  [Parke,  B. — ^That  is  not  aUeged  in  this  declara- 
tion. It  in  truth  alleges  no  force  at  all,  and  if  issue  had 
been  taken  on  the  allegation  of  vi  et  armis,  the  plaintiff 

(a)  1  Man.  &  Gr.  644 ;  1  Scott,  N.  R.  474, 
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would  not  be  bound  to  prove  any  force.  If  you  had  re-  i845. 
plied  that  the  defendants  used  more  force  than  necessary, 
you  would  have  raised  the  question  in  Newton  v.  Harland. 
You  might  have  averred  that  the  defendants  entered  in  a 
violent  manner,  and  with  a  breach  of  the  peace;  but  not 
having  done  so,  you  can  claim  no  advantage  from  that 
illegal  act,  if  it  existed.]  The  averment  of  vi  et  armis  is 
equivalent  to  an  allegation  of  a  breach  of  the  peace  and 
forcible  expulsion :  Rex  v.  Starr  (a),  and  Rex  v.  Baikursi, 
there  cited.  The  declaration  here  uses  words  which 
amount  to  the  statement  of  a  breach  of  the  peace,  and  the 
plea  does  not  aver  that  the  defendants  entered  using  no 
more  force  than  necessary :  Leeward  v.  Basilee  {b),  [Parker 
B. — That  is  no  objection  to  the  plea  on  general  demurrer. 
Alderson,  B. — If  the  defendants  might  lawfully  enter  with 
any  force,  you  admit  it  by  your  demurrer.  lu  Rex  v. 
Wilson  (c),  the  allegation  of  vi  et  armis  is  expressly  dis- 
tinguished from  that  of  manu  forti.] 

Hugh  HiU,  contra,  referred  to  Reeves's  History  of  the 
Common  Law,  Vol.  2,  pp.  840 — 848,  and  was  then  stopped 
by  the  Court, 

Parke,  B. — We  think  our  judgment  must  be  for  the 
defendants.  The  plea  of  liberum  tenementum  was  ori- 
ginally invented  for  the  purpose  of  driving  the  plaintiff  to 
prove  his  title  to  the  disputed  close;  and  there  can  be  no 
doubt,  that,  in  order  to  free  himself  from  the  necessity  of 
doing  that,  the  plea  would  have  been  demurred  to  long 
ago,  if  any  one  had  thought  such  a  demurrer  would  be 
successfaL  This  is  the  use  of  that  plea;  and  indeed,  in 
one  case,  the  Court  of  Queen's  Bench  held  that  you  can- 
not go  into  evidence  of  title  under  a  plea  of  not  possessed. 
But  then  it  is  argued,  that  the  plea  of  liberum  tenemen- 

(a)  3  Burr.  1698.  (6)  1  Salk.  407.  (c)  3  T.  R.  357. 
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1845.  torn  is  not  good  when  the  place  of  the  supposed  trespass  is 
described  in  the  declaration;  but  the  only  effect  of  de- 
scribing the  close  in  the  declaration  isji  as  appears  from 
the  case  of  Cocker  v.  Crofnpion  (a),  that  the  defendant  then 
knows  the  precise  spot  in  which  the  trespass  is  charged  to 
have  been  committed^  and  must  therefore  make  out  his 
title  to  the  freehold  on  that  very  spot;  and,  on  his  proving 
a  prim&  facie  right  to  enter  the  close,  because  it  is  his  free- 
hold, it  will  be  competent  to  the  plaintiff  to  prove  that  it 
has  been  demised  to  him,  and  to  shew  his  lease  if  he  have 
one.  The  next  point  was  that  raised  in  Newton  v.  HoT' 
land  {b) ;  and  if  it  were  necessary  to  decide  it,  I  should 
have  no  difSculty  in  saying,  that  where  a  breach  of  the 
peace  is  committed  by  a  freeholder,  who,  in  order  to  get 
into  possession  of  his  land,  assaults  a  person  wrongfully 
holding  possession  of  it  against  his  will,  although  the  free- 
holder may  be  responsible  to  the  public  in  the  shape  of  an 
indictment  for  a  forcible  entry,  he  is  not  liable  to  the  other 
party.  I  cannot  see  how  it  is  possible  to  doubt,  that  it  is 
a  perfectly  good  justification  to  say  that  the  plaintiff  was 
in  possession  of  the  land  against  the  will  of  the  defendant, 
who  was  owner,  and  that  he  entered  upon  it  accordingly; 
even  though,  in  so  doing,  a  breach  of  the  peace  was  com- 
mitted. But  the  point  does  not  arise  in  this  case ;  for  we 
cannot  intend  on  these  pleadings  that  there  was  any  breach 
of  the  peace  or  forcible  entry  by  the  defendants.  The  ex* 
pression  iu  the  declaration,  "  that  they  entered  the  pre- 
mises vi  et  armis,''  is  a  mere  formal  allegation,  implying 
that  they  entered  with  some  kind  of  force, — ^with  a  degree 
of  force  sufficient  to  enable  them  to  get  into  possession, 
and  which  might  or  might  not  amount  to  a  breach  of  the 
peace.  In  Lawe  v.  King  [c),  it  was  held,  that  the  words 
"  vi  et  armis''  in  a  declaration  in  trespass  are  mere  matter 

(a)  1  B.  &  C.  489 ;  2  D.  &  R.      N.  R.,  3,  474,  502. 
719.  (c)  1  Saund.  81. 

{b)  ^Man.  &G.644;  1  Scott, 
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of  fornix  the  omission  of  which  is  aidedj  on  general  de-  1846 
murrer,  by  the  stat.  27  Eliz.  c.5,  and  which  call  for  no  an- 
swer from  the  defendant.  It  is  true^  that  the  words  '^  using 
no  more  force  than  necessary  '*  are  usually  inserted  in  pleas 
in  trespass^  but  many  precedents  omit  them ;  and^  even 
supposing  this  improper,  the  plaintiff  could  not  take  ad- 
vantage of  the  defect  on  general  demurrer.  Under  the 
words  "  vi  et  armis/'  the  plaintiff  need  not  have  proved 
anything;  neither  was  he  bound  to  prove  the  eviction; 
proof  of  the  trespass  would  have  been  enough :  and  the 
defendants  must  only  be  taken  as  answering  what  the 
plaintiff  would  be  bound  to  prove. 

Aldbbson,  B. — I  agree  with  my  Brother  Parke  upon 
both  points.  The  plea  of  liberum  tenementum  is  equally 
applicable,  whether  the  place  is  mentioned  in  the  declar- 
ation or  not.  In  the  one  case,  the  defendant  says,  ^*  I  9up^ 
pose  you  are  going  for  such  a  close,  and  I  tell  you  it  is 
mine  i'^  in  the  other,  when  the  place  is  described,  he  says^ 
''  I  know  you  are  going  for  such  a  close,  and  I  tell  you  it  is 
mine.''  The  other  point  comes  to  this :  may  a  freeholder 
lawfully  enter  on  his  own  premises  with  any  degree  of 
force — for  the  distinction  is  very  plainly  taken  in  Bex  v. 
tnison  (a),  between  entering,  even  a  dwelling-house,  vi  et 
armis  simply,  and  entering  it  manu  forti?  I  have  still  the 
misfortune  to  retain  the  opinion  that  I  expressed  in  NeW" 
ion  V.  Harland,  although  the  majority  of  the  Court  of 
Common  Pleas  have  held  the  contrary;  but  as  the  plain- 
tiff in  this  case  has  not  new  assigned,  so  as  to  raise  that 
point,  we  need  not  decide  it  at  present. 

Platt,  B.,  concurred. 

Judgment  for  the  defendants. 
(a)  8  T.  R.  357. 
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June  27.  CuRTiSj  Bart.,  v.  Scales  and  Others. 

On  the  8th  of  1  HIS  \7as  an  action  of  debt  by  the  plaintiff,  as  lord  of 

TucJ^wM  ^'  the  manor  of  Tottenham,  in  the  county  of  Middlesex, 

granted  by  the  against  the  defendant,  for  a  fine  claimed  to  be  due  to  the 

lord  of  a  manor  ^'                                       ' 

to  a  cop7-  plaintiff,  upon  the  admission  of  the  defendants  to  certain 

mise  {Mit  of  bia  customary  tenements,  parcel  of  the  said  manor. 

m£c8  tcf  A^K.  ^®®^®  having  been  joined,  the  following  case  was  stated 

foracventy-one  for  the  opinion  of  this  Court  :— 

years,  saving  to  ^ 
tbe  lord  all 

fines  &c..  in  as  The  plaintiff,  before  and  at  the  time  of  the  admittance  of 

ample  a  manaer  ^              ' 

as  if  the  license  the  defendants,  was,  and  still  is,  lord  of  the  manor  of  Tot- 
granted.  On  the  tenham;  and  the  defendants  are  the  trustees  and  devisees 
laio^a^second  ^^  ''^^^^  Scales,  who  was  a  copyholder  of  the  said  manor. 
licenis  was  Qn  the  23rd  of  April,  1808,  John  Scales,  the  testator,  was 

granted  to  him  r     f             '                          '                         ' 

to  demise  the  admitted  tenant  of  a  certain  copyhold  tenement  in  the 

the*col)/hoid  parish  of  Tottenham ;  and  on  the  8th  of  February,  1810, 

ce°  tin^^thc^"  ^  license  was  granted  to  him  to  demise  part  thereof.     The 

land  demised  to  license  empowered  him  to  demise  to  A.  King  all  that  piece 

A.  K.)  for  the  ,     «        ,       ,               ,    «         ^        ,                    ^^. 

term  of  seventy,  or  parcel  of  Orchard  ground,  &c.,  for  the  term  of  71  years, 

thte  cOTidition!^  ^^^  *^®  ^^^^  ^^  March  then  next  ensuing,  saving  to  the 

"  that,  in  con.  lord  all  and  singular  the  fines,  &c.,  due  or  hereafter  to 

sequence  of  hia  ° 

engagement  to  bccome  duc  for  and  on  account  of  the  said  premises,  or 

■aid'premises,  of  any  part  thereof,  in  as  full  and  ample  a  manner  as  if 

^to^thl!"i5rd  a  ^^^  license  had  not  been  granted.     On  the  4th  of  April, 

fine  for  hu  1810,  a  license  was  granted  to  Scales  to  demise  the  re- 
license,  it  is  .                                 ,,,                               1-11111 
hereby  agreed,  maiudcr  of  the  copyhold  tenement  to  which  he  had  been 

MWterm^oV*'''  admitted  on  the  23rd  of  April,  1808.    The  terms  of  the 

seventy-one  license  wcrc,  that  John  Scales  should  be  at  liberty  to  let 

years,  the  fine  '                                                                               -^ 

on  all  future  all  or  any  part  or  parts  of  that  uncustomary  orchard,  &c., 

shall  be  at  and  to  which  he  was  admitted  on  the  23rd  of  April,  1808, 

after  the  rent  of 

£37  per  year, 

for  the  whole,  and  so  in  proportion  for  every  less  quantity  of  land  :'' — Held,  that  the  words 

"  the  whole  "  meant  the  whole  of  the  residue  which  had  not  been  demised  to  A.  K. ;  and  that 

the  executors  of  the  copyholder  were  bound  to  pay,  on  their  admission  to  the  whole  of  the 

premises,  not  only  the  two  years'  improved  value  on  £'37  per  annum,  but  also  two  years' 

improved  value  of  the  premises  demised  to  A.  K. 
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(excepting  one  piece  of  land  now  let  to  A.  King),  for  the  1845. 
term  of  71  years  from  tlie  25t;h  of  March  last^  saving 
always  to  the  lord  of  the  manor  all  the  rents,  amerciar 
ments,  &c.;  with  this  condition: — "That  in  consequence 
of  his  engagement  to  improve  the  said  premises,  and 
paying  unto  the  lord  a  fine  for  his  license,  it  is  hereby 
agreed,  that,  during  the  said  term  of  71  years,  the  fine 
on  all  future  admissions  or  surrenders  shall  be  at  and 
after  the  rent  of  £37  per  year  for  the  whole,  and  so  in 
proportion  for  any  less  quantity  of  land,  and  from  and 
after  the  expiration  of  the  said  term  of  71  years,  the 
same  fine  as  customary  in  the  said  manor,  on  the  im- 
proved rent  of  these  premises/' 

The  defendants,  who  were  devisees  in  trust  under  the 
will  of  John  Scales  of  the  said  copyhold  premises,  were, 
on  the  27th  of  July,  1843,  admitted  tenants  of  the 
premises  so  devised  to  them,  subject  to  all  the  pro- 
visoes, agreements,  &c.,  expressed  of  and  concerning  the 
same. 

According  to  the  custom  of  the  said  manor,  an  arbi- 
trary fine  is  payable  to  the  lord  upon  admission  of  any 
tenant.  Upon  the  admission  of  the  defendants,  a  fine, 
amounting  to  the  sum  of  £322,  was  claimed  by  the 
plaintiff,  which  was  assessed  upon  the  following  principle : 
in  respect  to  that  part  of  the  said  premises  which  is  de- 
mised to  A.  King,  the  annual  value  of  which  is  admitted 
to  be  £55,  two  years'  improved  value  for  the  first  of  the 
lives,  £110;  half  of  that  for  the  second  life,  £55;  half 
again  for  the  third  life,  27/.  10*.  The  fine  payable  in 
respect  of  the  remainder  of  the  said  premises  was  com- 
puted, not  according  to  the  improved  value,  but  according 
to  the  annual  value  of  £87,  viz. : — 


VOL.  XIV.  o  G  M.  w. 
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Two  years'  value  for  the  first  of  the 

lives  at  £217  per  annam 
Half  of  that  for  the  second  life 
Half  again  on  the  third  life 


• 

life 
s   . 

.  £14,  0 
.  87  0 
.      18  10 

0 
0 
0 

Add 

129  10 
.    192  10 

0 
0 

Dotal 

.£822    0 

0 

Which  sum  was  demanded  of  the  defendants  before  the 
commencement  of  this  action.  The  defendants  refused  to 
pay  it,  but  paid  to  the  plaintiff  the  sum  of  129/.  lOs* 
as  three  and  a  half  years'  annual  value  at  £87  a  year^ 
which  the  plaintiff  accepted,  without  prejudice  to  his  right 
to  recover  the  remaining  sum  of  192/.  10^.,  if  he  was  so 
entitled. 

The  question  for  the  opinion  of  the  Court  is^  whether 
the  plaintiff  is  entitled  to  recover  the  remaining  sum  of 
192/.  10^.,  and  upon  the  decision  of  the  Court,  judgment 
is  to  be  entered  for  the  plaintiff  or  defendants  by  confes- 
sion, or  of  nolle  prosequi^  or  otherwise^  as  the  Court  may 
think  fit, 

Smirke,  for  the  plaintiff. — It  cannot  be  disputed^  that  if 
there  had  been  no  license  or  agreement  between  the 
parties,  the  lord  would  be  entitled  to  a  fine  upon  the  im- 
proved value  of  the  premises ;  but  the  question  turns  on 
the  condition  or  proviso  in  the  second  license  of  the  4th 
of  April,  1810^  which  empowered  Scales  to  demise  the 
remainder  of  the  copyhold  tenements  to  which  he  was  ad- 
mitted on  the  22nd  of  April,  1808.  There  is  nothing  to 
shew  that  the  proviso  extended  beyond  the  license;  and 
the  fine,  which  is  there  mentioned  to  be  "  at  and  after  the 
rent  of  £87  per  year  for  the  whole"  means  for  the  whole  of 
the  premises  comprised  in  that  license  only.  The  proviso 
commences  by  saying,  '^  that  in  consequence  of  his  engage- 
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ment  to  improve  i\ie  Maid  premins  ^*  that  can  refer  only  1846. 
to  the  premises  mentioned  in  that  second  license,  and  not 
to  the  premises  demised  to  King.  The  words  '^the 
whole ''  have  reference  to  the  wprds  ''  and  so  in  proportion 
for  any  less  quantity  of  land/'  and  mean  the  whole  land  or 
any  less  quantity^  which  clearly  confines  it  to  the  land 
therein  comprised. — [He  was  then  stopped  by  the  Court], 

DowHnff,  Segt.,  contrii. — ^The  lord  is  only  entitled  to  a 
fine  upon  the  rent  of  £&7  a  year,  in  respect  both  of  the 
premises  contained  in  the  license  to  demise  to  King,  and 
those  held  by  John  Scales  in  his  lifetime.    In  the  first 
license  there  is  the  following  exception,  ''  saving  to  the 
lord  all  and  singular  the  fines,  &c.  due,  or  hereafter  to 
become  due,  for  and  on  account  of  the  said  premises,  &a, 
in  as  full  and  ample  a  manner  aa  if  this  license  had  not 
been  granted.''    That  shewa  an  intention  to  reserve  the 
fines ;  and  then,  by  the  second  license,  the  parties  fix  the 
fine  as  applicable  to  the  premises  mentioned  in  both.    The 
term,  also,  is  the  same  in  both  Ucenses,  namely,  seventy- 
one  years.    It  is  only  by  looking  to  both  instruments  that 
you  can  find  the  intention  of  the  parties.    The  fine  on  all 
future  admissions  is  to  be  '^  at  and  after  the  rent  of  £97 
per  year  for  the  whole;"  and  those  words  override  the 
whole  of  the  premises.     [Alderson,  B.— No;   the  word 
'' premises"  means  what  is  premised  before  in  that  instru-' 
ment,  but  the  premises  which  had  been  let  to  King  are 
not  there  mentioned  or  referred  to.     Parke,  B. — By  the 
proviso  in  the  second  Ucense  the  fine  is  fixed  ''  in  conse-r 
quence  of  the  tenant's  engagement  to  improve  the  premi- 
ses : "  that  cannot  refer  to  the  premises  demised  to  King, 
as  he  would  have  no  right  to  make  any  alterations  in 
those  premises.]     Scales  may  have  stipulated  with  King 
that  he  should  make  improvements. 

Parke,  B. — The  question  depends  upon  the  construe- 

Q  G  2 
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1845.  tion  to  be  ptit  upon,  and  the  meaning  to  be  gathered 
from,  the  two  documents  themselves,  as  we  have  no  other 
facts  disclosing  the  intention  of  the  parties,  by  which  our 
judgment  may  be  guided.  The  first  license,  which  took 
place  in  February,  1810,  reserved  the  customary  fees, 
without  any  stipulation  as  to  the  amount;  and  the  lord 
reserved  to  himself  all  fines,  &;c.  due,  or  thereafter  to  be- 
come due,  on  account  of  the  premises  mentioned  in  it, 
in  as  full  and  ample  a  manner  as  if  the  license  had  not 
been  granted.  Then,  two  months  afterwards,  he  grants 
a  second  license  to  Scales  to  demise  the  remainder  of 
the  copyhold  premises,  except  that  part  which  had  been 
demised  to  King,  saving  always  to  the  lord  all  rents, 
amerciaments,  &c.;  making  a  difference  with  respect  to 
the  fine,  that,  in  consideration  of  his  engagement  to  im- 
prove the  premises,  he  is  to  pay  a  certain  fine  on  all 
future  admissions  or  surrenders,  namely,  a  fine  "  at  and 
after  the  rent  of  £37  a  year  for  the  tahole.^  Now  that 
word  appears  to  me  to  mean  all  the  property  comprised 
in  the  second  license.  It  is  said  that  the  two  trans- 
actions are  connected  together,  but  it  appears  to  me  that 
there  is  nothing  so  to  connect  them.  The  case  is  a  very 
plain  one.  Whether  this  agreement  would  bind  any  one 
but  Sir  William  Curtis  and  his  executors,  on  the  one  hand, 
and  Mr.  Scales'  executors  on  the  other,  is  a  point  on 
which  I  give  no  opinion. 

Alderson,  B. — I  am  of  the  same  opinion.  If  yon  look 
at  the  words  of  the  proviso,  it  is  clearly  confined  to  the 
premises  mentioned  in  the  second  license.  The  words  are 
*^  that,  in  consequence  of  his  engagement  to  improve  the 
said  premises,  and  paying  unto  the  lord  a  fine  for  his  license, 
it  is  hereby  agreed,  that,  on  all  future  admissions,  the  fine 
shall  be  at  and  after  the  rent  of  £37  per  year  for  the  whole ^ 
which  surely  must  mean  the  whole  of  the  premises  before- 
mentioned. 


TRINITY   VACATION,  8  VICT. 

BoLFEj  B. — I  also  think  the  whole  means  what  is  men- 
tioned in^the  second  license;  but  it  must  not  be  taken 
that  the  defendant  would  be  entitled  if  it  were  otherwise. 

Platt,  B. — ^The  license  contemplates  the  letting  of  that 
portion  of  land  which  had  not  been  demised  to  King,  to 
one  or  more ''  person  or  persons,  who  shall  be  a  proper 
tenant  or  tenants/'  It  therefore  contemplates  several 
leases,  and  therefore  it  was  proper  to  use  the  word ''  whole,'' 
which  only  applies  to  that  part  of  the  premises  which  had 
not  been  let  to  King,  and  means  the  whole  of  those  pre- 
mises. 

Judgment  for  the  plaintiff.    ] 


Walford  v.  Flebtwood,  June  21. 

Indebitatus  assumpsit  for  money  lent,  money  A  defendant 
paid,  and  money  had  and  received,  and  on  an  account  torneyoftwo 
stated.  oftbewperior 

Courts  may 

The  defendant  pleaded  in  abatement,  that  he  was  an  be  sued  in  either 

^^  ^t  the  option  of 

attorney  of  the  Court  of  Queen's  Bench,  but  the  plea  did  the  pbdntiir. 
not  aver  that  he  was  not  an  attorney  of  this  court. 

Beplication,  that  the  defendant  was  and  is  an  attorney 
of  this  court,  concluding  with  a  verification. 

General  demurrer,  and  joinder, 

Atkinionj  in  support  of  the  demurrer. — The  defendant, 
being  an  attorney  of  two  courts,  may  choose  the  court  in 
which  he  will  be  sued.  The  prescriptive  right  of  the  de- 
fendant, as  an  attorney,  to  be  sued  in  his  own  court,  over- 
rides the  right  of  individuals,  and  is  paramount  to  the 
plaintiff's  right  to  sue  him  here.  If  the  plaintiff  and  de- 
fendant were  in  equali  jure,  as  if  both  were  attornies,  the 
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1845.        defendant  would  lose  his  privilege^  as  it  would  be  privilege 
Walvobd      against  privilege :   Guy  v.  Bennett  (a),  Clapham  v.  Lenih- 
^'  aU{b).     {Parke^  B. — ^This  case  is  a  novel  one;  for,  if  you 

cannot  sue  him  here,  how  otherwise  is  the  defendant  to  be 
sued  ?  If  you  sued  him  in  the  Court  of  Queen's  Bench, 
he  would  plead  his  privilege  in  this  court.  At  the  time 
the  old  pleas  were  framed,  a  person  was  only  an  attorney 
of  one  court,  but  now  he  may  be  an  attorney  of  two  or 
more.  The  question  is,  whether  the  plea  ought  not  to  go 
on,  and  deny  that  he  was  an  attorney  of  the  other  court 
in  which  he  is  sued.]  That  the  privilege  of  an  attor- 
ney to  be  sued  in  his  own  court  still  exists,  is  shewn  by 
Lewis  V.  Kerr  (c),  where  it  was  held  that  such  privilege  is 
not  taken  away  by  the  Uniformity  of  Process  Act,  2  Will.  4, 
c.  39.  If  the  plaintiff  had  a  privilege  to  set  off  against 
the  privilege  of  the  defendant,  the  case  might  be  different; 
but,  having  this  privilege,  and  there  being  nothing  to 
gainsay  it,  he  has  a  right  to  say  he  will  be  sued  in  which 
of  the  courts  he  pleases.  \Parke,  B. — The  difficulty  is, 
that  the  defendant  ought  in  his  plea  to  give  the  plaintiff  a 
better  writ,  and  it  is  a  question  whether  he  ought  not  to 
have  shewn  that  he  was  not  an  attorney  of  this  court.] 

Secondly,  the  plaintiff  ought  to  have  concluded  his  re- 
plication with  a  prout  patet  per  recordum,  as  the  name  of 
every  attorney  is  on  the  records  of  the  court  of  which  he  is 
an  attorney;  and  by  the  recent  act,  6  &  7  Vict.  c.  73,  s.  2, 
no  person  is  to  be  allowed  to  act  as  an  attorney  or  solicitor 
unless  he  shall  have  been  admitted  and  enrolled.  And  as 
the  attorney  can  only  be  created  by  matter  of  record,  it 
can  only  be  proved  by  matter  of  record,  and  it  should  be 
pleaded  with  a  prout  patet  per  recordum:  Bex  v.  The  Earl 
of  Banbury  {d). 

PaMeyf  contrft. — ^The  last  objection,  not  being  pointed 

(a)  2  Brownl.  266.  (c)  2  M.  &  W.  226. 

(6)  Hardrc«,365.  (d)  Skin.  517,520. 
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oat  by  special  demurrer,  is  cured  by  4  &  5  Ann.  c.  16,  s.  1;        1845. 
but  if  it  had  not  been  so,  it  has  been  assumed  that  this  is     walfobd 
matter  of  record,  which  it  is  apprehended  it  is  not ;  there  is  ^- 

no  record  of  the  attorney's  admission,  but  merely  an  entry 
of  his  name  on  the  rolls  of  the  Court.  Then  as  to  the  first 
point ;  if  the  defendant  wanted  to  avail  himself  of  his  privi- 
lege, he  ought  at  least  to  have  averred  that  he  was  not  an 
attorney  of  this  court,  as  was  done  in  Lewis  v.  Kerr.  And 
a  similar  averment  was  made  in  Hunter  v.  Neck  (a).  IParke, 
B. — ^The  decision  of  this  court  in  Percival  v.  Cooke  {b)  was, 
that  such  an  averment  was  not  necessary,  and  that  the 
plea  in  the  old  form  was  good ;  but  Lord  Abinger,  C.  B., 
says,  that  the  plaintiff  may  allege  in  his  replication  that 
he  is  an  attorney  of  this  coiirt,  if  the  fact  be  so.] 

Atkinson  replied. 

Parke,  B. — I  think  there  ought  to  be  judgment  of 
respondeat  ouster.  The  plea,  that  the  defendeat  is  an 
attorney  of  the  Court  of  Queen's  Bench,  is  primft  facie  a 
good  plea.  Then  the  replication  states,  that  the  defendant 
is  an  attorney  of  this  court ;  and  if  he  is  an  attorney  in  both 
courts,  the  plaintiff  may  choose  in  which  court  he  will  sue 
him.  If  he  chooses  to  be  an  attorney  of  both  courts,  he 
may  be  sued  in  either,  otherwise  he  would  escape  being 
sued  altogether;  for  if  you  sued  him  in  one  court,  he 
would  plead  his  privilege  in  another.  An  attorney  cannot 
be  allowed  to  plead  his  privilege  in  the  three  courts :  or  it 
would  be  impossible  to  sue  him  at  all. 

Aldebson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 
Judgment  of  respondeat  ouster  (c). 

(a)  B  Man.  &  O.  181;  3  Scott,  (e)  See  Ra$trick  v.  Beekmtli^ 
N.  R.  448.  14  Law  J.  (N.  8.),  C.  P,.  1. 

(h)  5  M.  &  W.  293. 
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Debt 


Smith  and  Others  v.  Mawhood. 
for  goods  sold  and  delivered,  and  on  an  account 


Second  plea,  that  the  goods  in  the  first  count  mentioned 
were  divers  'quantities  of  tobacco,  and  the  same,  and  each 
and  every  of  them,  were  sold  and  delivered  by  the  plain- 
tiffs, as  manufacturers  of  tobacco,  after  the  5th  July,  1835, 
to  wit,  on  &c.,  and  that  the  account  in  the  last  count  men- 
tioned was  stated  between  the  plaintiffs  and  the  defend- 
ant of  and  concerning  the  monies  claimed  to  be  due  from 
the  defendant  to  the  plaintiffs,  in  respect  of  the  said  sale 


June  2G. 

The  25th  and 
26th  aections  of  .4.^4.^  j 
theExciae  Stated. 

License  Act/ 
6  6eo.  4,  C.81, 
which  subject 
to  penalties 
an  J  manoftu:- 
tarer  of  or 
dealer  in  or 
seller  of  tobac- 
co, who  shall 
not  have  his 
name  painted 
on  his  entered 
premises  in 
manner  therein 

mentioned;  or   and  delivery  of  the  said  goods,  and  of  and  concemiug  no 

who  shall  #0  o 

mannfactare, 
deal  in,  retail, 
or  sell  tobacco 
without  taking 
out  the  license 
required  for 
that  purpose, 
do  not  aroid  a 
contract  of  sale 
of  tobacco 
madebja 
manufacturer 
or  dealer  who 
has  not  com- 
plied with  the 
requisites  of 
these  sections; 
their  effect  is 
merely  to  im- 
pose a  penalty 


other  monies  or  debts,  and  the  money  in  the  last  count 
mentioned  as  found  to  be  due  upon  the  said  account, 
was  and  is  the  money  claimed  to  be  due  in  respect  of  the 
said  sale  and  delivery  of  the  said  goods,  and  no  other 
money ;  and  that  the  plaintiffs  had  not,  at  any  time  before, 
or  at  the  time  of  the  sale  and  delivery  of  the  said  goods,  or 
any  or  either  of  them,  taken  out  or  obtained  any  excise 
license,  required  by  the  statute  in  such  case  made  to  be 
taken  out  by  every  manufacturer  of  tobacco  or  snuff,  or 
any  excise  license  required  to  be  taken  out  by  every  dealer 
in  or  seller  of  tobacco  or  snuff,  and  containing  or  setting 
forth  the  purpose,  trade,  or  business  of  the  plaintiffs,  and 
party  for^the  ^  the  true  names  and  places  of  abode  of  the  plaintiffs,  and 
benefit  of  the     ^j^g  p]ace  at  which  their  business  was  carried  on,  and  au- 

rcTenue.  *•  ' 

But  where  St  thorizing  them  to  sell  the  said  tobacco;  but,  on  the  con- 
the  intention  of  trary  thereof,  the  plaintiffs  sold  and  delivered  the  said 
wutoproUMt  tobacco,  and  every  part  thereof^  without  having  taken  out 
***tf*^th**^'h"  *^^y  excise  license  authorizing  them  to  manufacture  or  sell 

that  be  only  for 

purposes  of  rcYenue,  the  contract  is  illegal  and  void,  and  no  action  can  be  maintained  upon  it. 
An  allegation  in  a  plea,  that  the  tobacco,  for  the  price  of  which  the  action  was  brought,  was 
sold  by  the  plaintiffs  *'  as  manufacturers  of  tobacco,"  after  the  stat.  6  Geo.  4,  c.  81,  and  that 
they  had  not  a  license  under  that  act,  is  not  a  sufficiently  direct  allegation  that  the  plaintiffs  were 
manufacturers  of  tobacco,  so  as  to  come  within  the  proTisiona  of  the  act. 
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the  said  tobacco,  contrary  to  the  form  of  the  statate  in        1845. 
such  case  made. — ^Verification. 

Third  plea,  that  the  plaintiflfs,  before  and  at  the  time  of 
contracting  the  several  supposed  debts  in  the  declaration 
mentioned,  were  manufacturers  of  and  dealers  in  tobacco, 
and  were  and  are,  as  such  manufacturers  and  dealers,  re- 
quired by  the  laws  of  the  excise  to  make  entry  of  their 
premises,  in  order  to  exercise  and  carry  on  therein  their 
trade  and  business  as  such  manufacturers  and  dealers  in 
tobacco;  and  that  the  plaintiffs,  before  and  at  the  time  of 
the  sale  and  delivery  of  all  the  goods  in  the  first  count 
mentioned,  had  taken  out  such  excise  license  as  by  the 
statute  in  such  case  made  is  required  to  be  taken  out  by 
every  manufacturer  of  tobacco  or  snuff,  and  had  duly  en- 
tered the  premises  in  which  they  exercised  and  carried  on 
their  said  trade  and  business,  to  wit,  premises  situate  and 
being  No.  57,  Red  Cross-street,  Cripplegate,  in  the  city  of 
London ;  and  that  the  goods  in  the  first  count  mentioned, 
and  every  of  them  and  every  part  thereof,  were  tobacco 
sold  and  delivered  at  the  said  premises  to  the  defendant  by 
the  plaintiffs,  as  such  manufacturers,  so  exercising  and 
carrying  on  business  at  and  in  the  said  premises,  and  in 
the  course  of  the  said  trade  and  business  of  manufacturers 
and  dealers  in  tobacco,  carried  on  by  them  in  and  upon 
the  said  premises,  and  after  the  fifth  day  of  July  in  the 
year  of  our  Lord  1825,  to  wit,  on  the  15th  March,  1845; 
and  that  the  account  in  the  last  count  mentioned  was 
stated  of  and  concerning  the  price  of  such  goods  so  sold 
and  delivered  as  in  this  plea  aforesaid,  and  of  and  concern- 
ing no  other  monies  or  debts;  and  the  money  in  the  last 
count  mentioned,  as  found  to  be  due  upon  the  said  ac^ 
count,  was  and  is  the  price  of  such  goods  so  sold  and  deli- 
vered as  in  this  plea  aforesaid,  and  no  other  money.  And 
the  defendant  further  says,  that  the  plaintiffs  had  not,  be- 
fore or  at  the  time  of  the  said  sale,  painted,  placed,  or 
fixed,  or  caused  to  be  painted,  placed,  or  fixed,  in  letters 
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1845.  publicly  visible  and  legible,  and  at  least  one  inch  long,  in 
or  upon  their  said  entered  premises,  their  names  respect- 
ively, at  full  length,  or  the  name  or  style  of  the  firm  or 
partnership  under  which  the  plaintiflfs  carried  on  the  said 
trade  and  business,  and  after  each  name  or  names  the 
word  *'  licensed,^'  with  any  word  or  words  added  thereto 
necessary  to  express  the  purpose,  or  trade  or  business,  for 
which  such  license  had  been  and  was  granted,  in  some  con- 
spicuous place  on  the  outside  of  the  front  of  the  said  pre* 
mises,  over  the  principal  outward  door  or  gate  or  entrance 
door  thereto,  and  not  more  than  three  feet  from  the  top  of 
such  outward  door  or  gate  or  entrance  door;  but  on  the 
contrary  thereof,  the  plaintiffs  wholly  neglected  so  to  do, 
and  therein  wholly  failed  and  made  default,  contrary  to  the 
form  of  the  statute  in  such  case  made :  and  the  plaintiffs 
sold  and  delivered  the  said  goods  to  the  defendant,  and 
each  and  every  of  them,  at  and  from  the  said  premises, 
contrary  to  the  form  of  the  statute  in  such  case  made. — 
Verification. 

The  plaintiffs  demurred  specially  to  each  of  these  pleas ; 
and  assigned  (inter  alia)  the  following  causes  of  demurrer 
to  the  second  plea : — ^That  the  said  second  plea  confesses 
the  matter  and  substance  of  the  said  declaration,  but  does 
not  avoid  the  same :  That  the  want  of  such  license  or  Ucen- 
ses  as  in  the  said  second  plea  mentioned  does  not  invali* 
date  the  contracts  confessed  in  and  by  the  said  plea,  or  bar 
the  plaintiffs  from  recovering  upon  the  same:  That  the 
said  second  plea  does  not  state  or  shew  any  cause  or  reason 
why  the  plaintiffs  were  bound  to  take  out  a  license  to 
manufacture  tobacco,  or  a  license  as  dealers  in  or  sellers 
of  tobacco :  That  it  is  not  stated  in  or  by  the  second  plea, 
that  the  plaintiffs  were  at  any  time  manufacturers  of  to* 
bacco,  and  that  if  it  be  meant  by  the  allegation  in  the  plea 
contained,  to  the  effbct  that  the  said  goods  were  sold  by 
the  plaintiffs  a$  manufacturers  of  tobacco,  to  imply  that 
the  plaintiffs  were  such  manufacturers,  the  said  allegation 
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18  indirect  and  argnmentative,  and  presents  and  oflPers  no  1845. 
certain,  decisiTe,  or  pertinent  issne;  whereas  the  defend- 
ant onght  to  have  directlj  and  positively  stated  that  the 
plaintiffs  were  manufacturers  of  tobacco  at  the  time  of  the 
said  sale :  That  it  is  not  averred  in  or  by  the  said  second 
plea,  that  the  plaintiifs  were  at  any  time  dealers  in  or 
sellers  of  tobacco,  and  that  the  same  cannot  be  properly 
inferred  from  the  fact  in  the  said  plea  mentioned,  that  the 
plaintiffs  have  sold  tobacco  to  the  defendant)  and  that 
even  if  it  could  be  so  inferred,  the  said  plea  is  insufficient, 
uncertain,  and  informal,  in  not  directly  and  positively  al- 
leging that  the  plaintiffs  were  dealers  in  or  sellers  of  to- 
bacco at  the  time  of  the  said  sale  to  the  defendant :  That 
it  is  not  stated  or  shewn  in  oif  by  the  said  second  plea, 
that  the  said  tobacco  so  sold  and  delivered  by  the  plaintiffs 
to  the  defendant  was  tobacco  manufactured  by  the  plain- 
tiffs, nor  does  it  even  appear  by  the  said  second  plea  that 
the  said  tobacco  was  manufactured  and  not  raw  tobacco  : 
That  for  aught  that  appears  in  or  by  the  said  second  plea, 
the  said  tobacco  might  have  been  foreign  tobacco,  remain- 
ing deposited  and  secured  in  the  import  warehouses,  before 
payment  of  the  import  duty  thereon,  and  legally  saleable 
without  a  license,  according  to  the  provisions  of  the  said 
statute :  That  it  is  not  stated  in  or  by  the  said  second  plea, 
that  the  plaintiffs  were  not  duly  licensed  at  the  time  of 
their  manufacturing  the  said  tobacco,  (if  it  be  intended  to 
allege  that  they  did  manufacture  the  same),  but  on  the 
contrary  thereof,  it  is  quite  consistent  with  the  said  second 
plea,  that  the  plaintiffs,  being  duly  licensed,  manufactured 
the  said  tobacco  and  sold  the  same  to  the  defendant  at 
some  subsequent  time,  when  the  plaintiffs  had  ceased  to 
be  manufacturers  of  tobacco,  and  yet  were  not  dealers  in 
the  same:  That  it  does  not  appear  in  or  by  the  said  second 
plea,  that  the  said  sale  or  manufacture  of  the  said  tobacco 
was  made  or  took  place  in  the  United  Kingdom  of  Oreat 
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1845.  Britain  and  Ireland^  or  that  the  plaintiffs  or  the  defendant 
were  resident  in  the  said  kingdom,  or  subject  to  the  laws 
thereof:  That  it  does  not  distinctly  appear  in  or  by  the 
said  second  plea,  that  the  plaintiffs  did  not  take  ont  proper 
licenses  at  some  time  after  the  said  sale  and  delivery,  but 
during  the  same  year,  computed  as  in  the  said  statute  men- 
tioned, authorizing  them  by  relation  to  manufacture  and 
sell  the  said  tobacco  in  the  said  plea  mentioned :  That  it 
does  not  appear  in  or  by  the  said  second  plea  that  the  plain- 
tiffs were  not  properly  licensed  at  the  time  of  the  stating 
of  the  said  account  as  in  the  said  plea  mentioned :  That  as 
to  the  last  count  of  the  declaration,  the  said  plea  amounts 
to  the  general  issue,  &c. 

The  causes  of  demurred  to  the  third  plea  were : — ^That 
the  facts  in  that  plea  mentioned  do  not  constitute  a  de« 
fence  to  this  action,  the  ssime  being  directly  collateral  to 
the  contracts  in  the  declaration  mentioned:  That  it  does 
not  appear  in  or  by  the  said  third  plea,  that  the  tobacco 
therein  mentioned  was  tobacco  manufactured  by  the  plain- 
tiffs, nor  is  it  even  shewn  that  it  was  manufactured  to- 
bacco, and  not  raw  tobacco:  That  if  it  can  be  implied  from 
any  averments  in  the  said  third  plea  that  the  said  tobacco 
was  manufactured  by  the  plaintiffs,  such  averments  are  in- 
direct and  argumentative :  That  the  plea  ought  to  have 
shewn,  and  does  not  shew,  that  the  particular  sale  therein 
mentioned  was  one  requiring  a  manu&cturer's  or  a  dealer's 
license  to  authorize  it :  That  it  is  not  directly  and  posi- 
tively stated  that  the  names  of  the  plaintiffs,  or  the  name 
or  style  of  the  firm  or  partnership  under  which  they  car- 
ried on  their  business,  were  not  painted,  placed,  or  fixed 
in  or  upon  the  said  premises,  but  only  that  the  plaintiffs 
nad  not  painted,  placed,  or  fixed,  or  caused  to  be  painted, 
&C.,  the  said  names  as  aforesaid :  That  it  is  not  stated  or 
shewn  in  or  by  the  said  third  plea  that  the  said  last-men- 
tioned tobacco  was  upon  the  said  premises  at  the  time  of 
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the  said  sale :  That  so  fur  as  it  relates  to  the  last  count  of 
the  declaration^  the  said  third  plea  amounts  to  the  general 
issne^  &c 
Joinder  in  demurrer. 
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1845. 


Fish,  in  support  of  the  demurrer. — ^Both  these  pleas  are 
bad  in  substance.  The  substantial  question  in  the  case 
depends  on  the  construction  to  be  put  upon  the  25th 
and  26th  sections  of  the  Excise  License  Act,  6  Geo.  4, 
c  81  (a).    On  the  part  of  the  plaintiffs  it  is  contended^ 


(a)  Sect.  25  enacts,  "  that  all 
and  every  penon  or  persons  in 
the  United  Kingdom,  required 
by  any  law  or  laws  of  excise  to 
make  entry  of  his,  ber,  or  their 
premises,  in  order  to  exercise  or 
carry  on  any  trade  or  business  for 
which  an  excise  license  is  required, 
and  who  shall  have  taken  out  such 
license,  shall  paint  or  cause  to  be 
painted,  or  shall  place  and  fix^  in 
letters  publicly  visible  and  legible, 
and  at  least  one  inch  long,  in  or 
upon  his,  her,  or  their  entered  pre- 
mises, his,  her,  or  their  names  re- 
spectively, at  full  length  (or  where 
there  are  partners  or  more  than 
one  person  engaged  in  carrying  on 
jointly  the  same  trade  or  business, 
the  name  or  style  of  the  firm  or 
partnership),  and  after  such  name 
or  names  the  word  **  licensed,"  add- 
ing thereto  the  words  necessary 
to  express  the  purpose  or  trade  or 
business  for  which  such  license  has 
been  granted ;  and  such  person  or 
persons  shall  cause  such  letters  to 
be  painted  or  placed  and  fixed  in 
some  conspicuous  place  on  the  out- 
side of  the  front  of  his,  her,  or  their 
said  premises,  over  the  principal 
outward  door  or  gate  or  entrance 


door  thereto,  and  not  more  than 
three  feet  from  the  top  of  such  out- 
ward door  or  gate  or  entrance  door : 
and  if  any  such  person  or  persons 
as  afores»d  shall  not  paint  or  place 
and  fix  such  letters  as  aforesaid,  or 
shall  not  preserve  and  keep  the 
same  so  painted,  placed,  and  fixed, 
or  shall  not  repaint  and  renew  the 
same  as  often  as  necessity  shall  re- 
quire, for  the  purpose  of  keeping 
the  same  in  good  order  and  con- 
dition during  the  continuance  of 
his,  her,  or  their  license,  he,  she, 
or  they  shall  forfeit,  for  every  such 
offence,  the  sum  of  twenty  pounds," 
Sect  26  enacts,  *'  that  if  any  per- 
son or  persons  shall  make  or  manu- 
facture, deal  in,  retail,  or  sell,  any 
goods  or  commodities  hereinafter 
mentioned,  or  shall  exercise  or  carry 
on  any  trade  or  business  herein- 
after mentioned,  for  the  making 
or  manufacturing,  or  dealing  in,  re- 
tailing or  selling  of  such  goods  or 
commodities,  or  for  the  exercising 
or  carrying  on  of  which  trade  or 
business  a  license  is  required  by 
this  act  [s.  2,  schedule],  without 
taking  out  such  license  as  is  in  that 
behalf  required,  he,  she,  or  they 
shall  for  every  such  ofience,  respect- 
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1846.       first,  that  no  license  is  required  on  the  sale  of  tobacco^ 
unless  when  sold  by  a  person  exercising  or  carrying  on  the 
trade  or  business  of  **  a  dealer  in  or  seller  of  tobacco '/' 
and  secondly,  that  even  if  such  license  be  required  to  be 
taken  out  by  a  party  not  being  "  a  dealer  in  or  seUer  of 
tobacco/'  the  omission  to  take  out  such  license  merely 
exposes  the  party  to  the  penalty  imposed  by  the  act,  and 
does  not  vitiate  the  contract  of  sale,  so  as  to  estop  him 
from  maintaining  an  action  for  the  price  of  the  tobacco 
sold.    As  to  the  first  point,  the  language  of  the  two  sec- 
tions of  the  act  above  referred  to  shews  clearly  that  the 
only  persons  required  to  take  out  licenses  are  ^'  manufac- 
turers of  tobacco  and  snuff,''  and  "  dealers  in  or  sellers  of 
tobacco  or  snuff;"  and  reason  and  common  sense  seem  to 
dictate  that  such  persons  only  could  have  been  intended 
by  the  legislature  to  be  bound  to  take  out  licenses.    Can 
it  be  contended,  that  a  merchant,  to  whom  a  quantity  of 
tobacco  is  consigned  from  abroad  for  sale,  is  bound  to 
take  out  a  license  to  legalise  the  sale  of  it,  or  that  a  per- 
son, not  carrying  on  the  trade  of  a  dealer  or  seller  of  tobacco 
or  snuff,  is  to  incur  a  penalty  of  £50  for  selling  to  a  friend 
a  pound  of  cigars?    As  to  the  second  point.    Even  if  a 
license  be  required  to  be  taken  out  to  protect  a  sale  by  a 
party,  not  being  a  ^'  dealer  or  seller,"  his  neglect  to  take 
out  such  license  only  exposes  him  to  a  penalty,  and  does 
not  prevent  him  from  suing  for  the  price  of  the  tobacco 
sold.    The  rule  of  law  as  to  an  action  being  maintainable 
on  a  contract,  where  there  has  been  an  infringement  of 
the  law,  is  thus  laid  down  by  Lord  Tenterden  in  WethereU 
V.  Jones  (a).     His  Lordship  says,  ^^  Where  a  contract, 
which  a  plaintiff  seeks  to  enforce,  is  expressly,  or  by  im- 
plication, forbidden  by  the  statute  or  common  law,  no 

ively  forfeit  and  lose  the  respective  co  or  snuff  so  offending,  shall  for- 

penalty  thereupon  imposed  as  here-  feit  and  lose  two  hundred  pounds." 
inafter  follows ;  that  is  to  say,  [inter  (a)  3  B.  &  Adol.  22G. 

alia],  every  manuOscturer  of  tohac- 
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court  will  lend  its  assistance  to  give  it  effect.  And  there  1845. 
are  numerous  cases  in  the  books,  where  an  action  on  the 
contract  has  failed,  because  either  the  consideration  for 
the  promise,  or  the  act  to  be  done,  was  illegal,  as  being 
against  the  express  provisions  of  the  law,  or  contrary  to 
justice,  morality,  and  sound  policy,  Sut  where  the  con- 
sideration and  the  matter  to  be  performed  are  both  lega1> 
we  are  not  aware  that  a  plaintiff  has  ever  been  precluded 
from  recovering  by  an  infringement  of  the  law,  not  contem- 
plated by  the  contract,  in  the  performance  of  something  to 
be  done  on  his  part."  Now,  in  the  present  case,  the  sale 
of  the  tobacco  is  neither  expressly  nor  by  implication  for- 
bidden by  the  statute  or  common  law,  nor  can  it  be  said 
to  be  contrary  to  justice,  morality,  or  sound  policy.  But, 
after  the  case  of  Johnson  v.  Hudson  (a),  the  question  now 
raised  is  no  longer  arguable.  That  case,  indeed,  was  de- 
cided on  the  Stat  29  Geo.  3,  c.  68,  s.  70;  but  the  6  Geo.  4, 
c.  81,  is  virtually  but  a  re-enactment  of  the  former  statute. 
In  that  case,  a  factor  sold  a  parcel  of  prize  manufactured 
tobacco,  consigned  to  him  from  his  correspondent  at 
Guernsey,  without  having  entered  himself  with  the  Excise 
Office  as  a  dealer  in  tobacco,  nor  having  any  license  as 
such;  but  it  was  held  that  he  might  yet  maintain  an 
action  against  the  vendee  for  the  value  of  the  goods  sold, 
and  this,  though  the  tobacco  were  sent  to  the  defendant 
without  a  permit,  at  his  desire,  there  being  no  fraud  on 
the  revenue,  but  at  most  a  breach  of  revenue  regulations, 
protected  by  penalties.  The  Court  also  inclined  to  the 
opinion,  that  such  factor  could  not,  upon  this  single  and 
accidental  instance,  be  considered  as  a  dealer  in  tobacco, 
within  the  meaning  of  the  statute,  which  requires  every 
person  who  shall  deal  in  tobacco  first  to  take  out  a  license, 
under  a  penalty.  \The  Gas  Light  and  Coke  Company  v. 
Turner  {b)y  Brown  v.  Duncan  (c),  BensUy  v.  Bignold  (rf), 

(a)  11  East,  180.  (c)  10  B.  &  C.  93. 

(6)  5  Bing.  N.C.  666.    S.  C,  {d)  5  B.  &  Aid.  335. 

OBing.  N.C. 324. 
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1845.  Faster  ▼•  Taylor  {a),  were  cited  and  commented  on,  as  de« 
cided  in  conformity  with  the  mle  of  law  as  laid  down  by 
Lord  Tenierden  in  the  above  case  of  WethereU  y.  Jones^ 
As  to  the  third  plea,  it  is  admitted  that  there  is  in  that 
plea  an  allegation^  that  the  plaintiffs  are  ''  dealers  in  and 
manufactnrersof  tobacco;'' and  therefore,  perhaps,  that 
plea  cannot  be  objected  to  in  point  o(  farm,  bnt  still 
the  same  objection  applies  to  it  as  to  the  former  plea, 
namely,  that  the  contract  is  not  vitiated  by  non-compli« 
ance  with  the  statute,  and  therefore  the  action  is  main- 
tainable. 


Pearson,  contril. — With  respect  to  the  objection,  that 
it  does  not  appear  that  this  was  tobacco  sold  in  Great 
Britain,  the  answer  is,  that  in  an  English  court  of  justice 
that  will  be  assumed  until  the  contrary  is  stated ;  and  if 
the  fact  were  otherwise,  it  should  come  by  way  of  replica- 
tion. The  same  answer  applies  to  the  objection,  that  it 
does  not  appear  but  that  this  was  foreign  tobacco,  in  bond 
in  the  Queen's  warehouses.  The  exception  contained  in 
the  12th  section  of  the  act  comes  by  way  of  proviso  upon 
the  clauses  requiring  the  license,  and  the  fact  ought  there- 
fore to  be  shewn  by  the  plaintiff:  ThibatdiY.  Gibson  {b). 
But  it  is  said,  that  it  is  not  sufficiently  alleged  in  the 
second  plea  that  the  plaintiffs  were  manufacturers  of 
tobacco,  so  as  to  come  within  the  provisions  of  the  26th 
section.  But  the  plea  alleges  that  this  tobacco  was  sold 
by  them  "  as  manufacturers  of  tobacco,'^  which  is  sufficient 
for  this  purpose.  In  Cape  v.  Rowlands  (c),  the  allegation 
of  the  plea  was,  that  the  work  sued  for  was  done  by  the 
plaintiff  "  as  a  stock-broker."  That  they  sold  in  the 
character  of  manufacturers  without  a  license,  was  enough 
to  bring  them  within  the  statute.  Another  objection  is, 
that  they  are  not  shewn  by  this  plea  to  have  been  dealers 

(a)  5  D.  &  Ad.  887.        {b)  12  M.  &  W.  83.        (<?)  2  M.  &  W.  149. 
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in  tobacco.    Bat  the  26th  section  has  the  words  ''  make^        1845. 

or  manafactnre,  deal  in^  retail,  or  sell-/*  if,  therefore,  they 

sold  illegally,  that  is  sufficient.     [Rolfe,  B. — ^It  says,  '^  if 

any  person  shall  make  or  manufacture,  deal  in,  retail,  or 

sell,  any  goods,  &c.  for  the  making,  &c.  of  which  a  license 

is  required  by  this  act."    But  no  license  is  required  for 

selling  tobacco,  unless  the  party  be  a  manufacturer  of  or 

dealer  in  it.]     The  schedule  to  sect.  2,  requires  a  license 

for  "  every  dealer  in  or  seller  q/*  tobacco  and  snuff."    [AU 

dersoH,  B. — ^That  means  where  the  sale  of  it  is  his  business, 

not  a  person  who  selUJ]     In  that  view,  the  words  ''  dealer 

in''  would  have  themselves  been  sufficient.     If  one  act 

of  selling  do  not  make  the  party  a  seller,  how  many 

will  ?     [Aldereon,  B. — One  is  quite  sufficient,  if  done  eo 

animo,  as  a  seller,  making  it  his  business.    Ro^e,  B. — 

Suppose  an  executor  finds  a  parcel  of  tobacco  among  his 

testator's  goods,  may  he  not  sell  it  ?    Alderson,  B. — The 

allegation  that  the  plaintiffs  sold  as  manufacturers  might 

be  sufficient  after  verdict,  but  not  on  special  demurrer. 

Suppose  the  allegation  were  traversed,  and  the  proof  were 

that  they  were  not  manufacturers,  but  said,  '^  We  will  sell 

to  you  as  if  we  were  manufacturers;''  which  way  would 

the  issue  be  found  ?]   If  the  party  holds  himself  out  in  the 

character  of  a  manufacturer,  he  is  estopped  from  denying 

that  character.    [Aldereon,  B. — If  it  be  necessary,  to  make 

him  liable,  that  he  should  be  a  manufacturer,  and  also 

should  sell  without  a  license,  you  must  shew  both.] 

With  respect  to  the  general  question,  it  is  laid  down  by 
Lord  HoU,  in  Bartleit  v.  Vinor  (a),  that  ''  a  penalty  im- 
plies a  prohibition."  This  is  a  contract  with  reference  to 
a  thing  prohibited,  and  therefore  void.  The  case  of  Brown 
V.  Duncan  is  strongly  questioned  by  Parke,  B.,  in  Cope  v. 
Rowlands,    The  Court  ought  to  step  in  wherever  they 

[a)  Carth.  252, 
VOL,  XIV.  H  H  M.  W. 
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1845.  see  that  the  distdlowing  of  the  eontract  will  aid  the  object 
of  the  legislature  in  securing  the  revenne.  Every  subject 
has  an  interest  to  assist  in  protecting  the  revenue  from 
frauds  j  and  the  Court  will  not  inquire  into  the  amount  of 
this  interest  T^ion  v.  TTumas  (a)  is  an  authority  for  the 
defendant.  [Rolfi,  B. — There  the  parties  were  prohibited 
from  contracting  except  by  the  weight  mentioned  in  the 
act.J  In  Little  v.  Pook  (b),  and  Law  v.  Hodson  {c),  there 
was  no  express  prohibition  of  the  contract,  [Holfe,  B. 
Those  were  cases  of  regulations  to  protect  one  party  to  a 
contract  from  fraud  by  the  other  party.]  So  here  the 
object  is  to  protect  that  in  which  all  the  subjects  of  the 
realm  have  an  interest — the  revenue.  What  interest  has 
the  party  for  whom  printing  is  done,  that  the  printer's  name 
should  be  at  the  bottom  of  the  page?  That  provision  is 
not  directed  against  fraud  between  the  parties;  yet,  if  it 
be  violated,  the  price  of  the  work  cannot  be  recovered : 
Bensley  v.  Bignold  (d),  Stephens  v.  Robinson  (e).  [AUerson, 
B. — But  there  the  legislature  has  prohibited  the  act  itself. 
If  you  can  shew  that  the  legislature  has  here  prohibited 
the  act  of  selling,  the  case  falls  within  those  authorities.] 
They  have  prohibited  it,  by  saying  that  the  sale  shall, 
under  such  circumstances,  be  subject  to  a  penalty.  [Parke, 
B. — ^You  must  shew  that  the  object  of  the  legislature  was 
to  prevent  the  contract  from  being  entered  into.  The 
argument  on  the  other  side  is,  that  the  only  effect  of  its 
being  entered  into  is  that  the  party  shall  pay  a  certain 
sum  by  way  of  penalty,  in  aid  of  the  revenue.  As  to  the 
third  plea,  it  is  quite  idle  to  say  that  an  enactment,  which 
requires  thie  party  to  put  his  name  of  a  certain  length  over 
the  door  of  his  house,  amounts  to  a  prohibition  of  a  CQn« 
tract  in  that  house  unless  this  be  done.]     It  is  submitted 

-      (c)  M^Clel.  &  Y.  119.  (d)  6  B.  &  Aid.  335. 

(b)  9  B.  8?  C.  192.  (e)  2  C.  &  J.  209. 

(c)  11  East,  300. 
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that  the  act  of  Pariiament  in  e£Fect  prohibits  a  contract  oT        1846. 
sale  made  by  the  manufacturer  or  dealer  in  such  a  house, 
by  the  imposition  of  the  penalty. 

Fish  was  not  called  upon  to  reply. 

Pabke^  S. — ^With  respect  to  the  second  plea,  that  is 
clearly  defective  for  want  of  an  allegation  that  the  sale  of 
this  tobacco  was  a  dealing  in  tobacco,  so  as  to  require  a 
license.  But,  even  if  it  were  good  on  that  ground,  I  think 
the  object  of  the  legislature  was  not  to  prohibit  a  contract 
of  sale  by  dealers  who  have  not  taken  out  a  license  pur- 
suant to  the  act  of  Parliament.  If  it  was^  they  certainly 
could  not  recover^  although  the  prohibition  were  merely 
for  the  purpose  of  revenue.  But,  looking  at  the  act  of 
Parliament,  I  think  its  object  was  not  to  vitiate  the  con- 
tract itself,  but  only  to  impose  a  penalty  on  the  party 
offending,  for  the  purpose  of  the  revenue.  The  plaintiffs, 
therefore,  would  be  entitled  to  recover  upon  their  contract, 
according  to  the  principle  laid  down  in  Johnson  v.  Hudson. 

The  third  plea  is  not  bad  inform,  because  it  alleges  that 
the  plaintiffs  are  dealers  in  and  manufacturers  of  tobacco : 
but  it  is  bad  upon  the  other  ground,  that  the  legislature 
did  not  intend  to  vitiate  the  contract  by  reason  of  a  non- 
compliance with  the  requisites  of  the  26th  section,  but 
only  to  render  the  party  carrying  on  trade  upon  such  pre- 
mises liable  to  a  penalty.  I  quite  agree^  that  if  it  be  shewn 
that  the  legislature  intended  to  prohibit  any  contract, 
then,  whether  this  were  for  the  purpose  of  revenue  or  not, 
the  contract  is  illegal  and  void,  and  no  right  of  action  can 
arise  out  of  it. 

Alderson,  B. — With  respect  to  the  second  plea,  that 
is  clearly  defective,  on  the  special  ground  assigned  as  cause 
of  demurrer,  namely,  that  it  does  not  shew  that  the  plain- 
tiffs were  dealers  in  or  manufacturers  of  tobacco ;  and  I 

H  H  2 
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1845.  shall  therefore  say  nothing  further  upon  it.  With  respect 
to  the  question  arising  on  the  third  plea,  I  think  the  tme 
principle  of  law  is  that  which  has  been  stated  by  my  Bro« 
ther  Parhe.  The  question  is,  does  the  legislature  mean  to 
prohibit  the  act  done  or  not  7  If  it  does,  whether  it  be  for 
the  purposes  of  revenue  or  otherwise,  then  the  doing  of  the 
act  is  a  breach  of  the  law,  and  no  right  of  action  can  arise 
out  of  it.  But  here  the  legislature  has  merely  said,  that 
where  a  party  carries  on  the  trade  or  business  of  a  dealer 
in  or  seller  of  tobacco,  he  shall  be  liable  to  a  certain 
penalty,  if  the  house  in  which  he  carries  on  the  business 
shall  not  have  his  name,  ftc.  painted  on  it,  in  letters  pub- 
licly visible  and  legible,  and  at  least  an  inch  long,  and  so 
forth.  He  is  liable  to  the  penalty,  therefore,  by  carrying 
on  the  trade  in  a  house  in  which  these  requisites  are  not 
complied  with ;  and  there  is  no  addition  to  his  criminality 
if  he  makes  fifty  contracts  for  the  eale  of  tobacco  in  such  a 
house.  It  seems  to  me,  therefore,  that  there  is  nothing  in 
the  act  of  Parliament  to  prohibit  every  act  of  sale,  but  that 
its  only  effect  is  to  impose  a  penalty,  for  the  purpose  of 
the  revenue,  on  the  carrying  on  of  the  trade  without  com- 
plying with  its  requisites.  I  am  of  opinion,  therefore,  that 
both  the  pleas  are  bad,  and  that  our  judgment  should  be 
for  the  plaintiff. 

BoLPE,  B.,  concurred. 

Platt,  B. — I  am  of  the  same  opinion,  for  the  reasons 
which  have  been  stated  by  my  learned  Brothers.  The 
case  of  Johneon  v.  Hudson  appears  to  me  to  lay  down  the 
correct  principle  of  law,  and  I  am  unable  to  distinguish 
that  case  from  the  present. 

Judgment  for  the  plaintiffs. 
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Sakeh  i^.  Walker.  June  27. 

J/EBT. — ^The  first  count  of  the  declaration  statedi  that  To  an  action 

aninat  tho 

the  defendant  was  indebted  to  the  plaintiff  in  the  sums  of  maker  of  a  pro- 
13/.  2s.  6d.  and  7L  IZs.,  upon  a  judgment  recovered  against  ^^i^^m 
the  defendant.    The  second  alleged  that,  on  the  21st  of  JS^*^^'^^ 
March,  1844,  the  defendant  made  his  promissory  note,  and  fendant  pleaded, 
thereby  promised  to  pay  the  plaintiff  26/.  5«.  three  months  miaaory  note 
after  the  date  thereof.  'S^r'^^T 

Plea  to  the  second  count,  as  far  as  the  same  relates  to  lum  to  the 

plaintiff  for  and 

the  sum  of  20/.  155.  6^.,  parcel  of  the  said  sum  of  26/.  S^.,  onaocoantofa 
that  the  said  promissory  note  was  made  and  delivered  by  ^oolrered  bf 
him  the  defendant  to  the  plaintiff  for  and  on  account  of  a  ^«  pj*>n?ff 

^  against  him, 

certain  judgment  debt  of  20/.  15*.  6rf.  recovered  by  the  and  that  «ccpt 
plaintiff  against  the  defendant,  and  that,  except  as  afore-  there  neTerwai 
said,  there  never  was  any  consideration  or  value  for  the  SSq  wrlior" 
making  or  delivery  of  the  said  note  to  the  plaintiff,  ''^' *?  ™«'^» 

•,;..,....  ordditeryof 

Replication,  de  injuria.  the  aaid  note 

Special  demurrer,  assigning  for  causes,  that  the  general  ^fftiS,  that 

replication  de  injurift  is  inapplicable  to  this  case,  inasmuch  ^^^j^^^^^ 

as  the  plea  to  which  it  is  pleaded  involves  matter  of  record,  aa  it  ahewed 

which  is  not  triable  by  the  country.  eiiatingdebton 

Joinder  in  demurrer.  {Jw^the  note 

The  point  marked  for  argument  on  the  part  of  the  plain*  J"  "•^»  "^ 

tiff  was,  that  the  plea  was  bad,  as  it  shewed  on  the  face  of  the  note  waa 

it  a  good  and  sufficient  consideration  for  making  the  pro-  agTCement  hj 

remedy  npon 
the  jndgment, 

Hugh  HiU,  in  support  of  the  demurrer. — ^The  replication  which  waa  a 
is  clearly  bad,  as  it  puts  in  issue  the  matter  of  record  al-  ^cra^n^w 
leged  in  the  plea.     [Parke,  B.— No  doubt  the  replication  ^«n®^ 
is  bad,  but  what  do  you  say  to  the  plea?]     Secondly,  the 
plea  is  good.    The  promissory  note  is  not  stated  to  be 
payable  to  order;  and  as  it  was  given  without  considera- 
tion, the  party  making  it  was  not  bound  to  pay  it.    It  ap- 
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.  1846.       pears  by  the  plea  that  it  was  given  on  account  of  the  judg- 
ment debt,  and  probably  on  the  supposition  that  it  would 
suspend  the  remedy  upon  the  judgment  until  the  note 
became  due  and  was  dishonoured;  but  it  would  not  sus- 
pend the  judgment  debt,  or  the  remedy  to  recover  it,  for  a 
single  moment,  more  especially  as  it  was  not  made  negoti- 
able, and  it  was  therefore  no  consideration  whatever  for 
the  defendant's  promise.     In  Green  v.  Harrington  (a), 
which  was  assumpsit  for  rent  of  a  house  and  land  upon  a 
demise,  on  motion  in  arrest  of  judgment,  it  was  urged 
"  that  no  action  lay  upon  this  promise,  but  it  is  debt  for 
the  rent  of  land,  and  the  assmnpsit  is  of  a  less  nature ; 
as  if  one  be  indebted  upon  an  obligation,  and  that  being 
forfeited  he  promised  to  pay  it,  no  action  lies,  for  the  debt 
is  due  upon  the  obligation;''  which  the  Court  agreed  to. 
[Parke,  B. — ^That  case  is  distinguishable  from  the  present, 
as  that  is  the  case  of  a  mere  promise,  without  any  security. 
Would  not  the  plaintiff,  by  accepting  this  promissory  note, 
suspend  his  remedy  upon  the  judgment  for  three  months?] 
No,  not  in  the  present  case,  as  the  note  was  not  made 
payable  to  order.    It  amounts  to  nothing  more  than  a 
mere  naked  promise.    In  an  anonymous  case,  1  Cowp. 
128,  it  was  held,  that  a  promise  by  a  defendant  to  pay  a 
judgment  debt,  in  consideration  that  the  plaintiff  would 
stay  execution  thereon,  would  not  support  an  action  of 
assumpsit.    Lord  Mansfield,  C.  J«,  there  says :   "  If  the 
undertaking  had  been  by  a  third  person  in  consequence  of 
the  forbearance,  it  would  have  been  a  good  ground  of 
assumpsit  against  such  third  person.    Sut  here  the  pro- 
mise is  by  the  defendant  himself,  to  pay  a  debt  to  which 
he  was  before  liable  upon  record ;  and  therefore  I  am  of 
opinion  that  such  promise  is  no  ground  upon  which  to 
raise  an  assumpsit."    A  mere  parol  agreement  to  give 
time  to  the  principal  does  not  discharge  the  surety  at  law. 

(a)  Hutton,  34,  35. 
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[Parke,  B. — ^Tbii  is  something  more  than  a  parol  agree*        1845. 

pient — ^it  is  a  seeurity.]     In  Davis  v.  Gyde  (a),  it  was  held 

that  a  promissory  note  given  by  the  tenant  to  his  landlord 

for  rent  does  not  extinguish  the  claim  for  such  rent,  which 

is  a  debt  of  a  higher  nature  than  that  arising  upon  the 

note;  and  that  the  receipt  of  such  note  did  not  of  itself 

suspend  the  right  of  £stress  antil  the  note  was  due. 

[Parke,  B. — ^There  was  no  averment  there  of  any  express 

agreement.]    Nor  is  there  here;  and  it  is  distinctly  al* 

leged  in  the  plea  that  there  was  no  other  consideration  for 

the  making  or  delivery  of  the  note.    [JParhe,  B. — ^A  pro* 

missory  note  given  for  the  debt  of  a  third  person  sus« 

pends  the  right  of  action,  although  no  new  eonsideration 

be  given. — His  lordship  referred  to  Lechmere  v.  Flet^ 

eher  (A).]     In  Davii  v.  Oyde,  LUtledak,  J.,  says :  "  Mease 

V.  Mease  {e),  and  other  cases  which  are  there  cited,  serve  to 

shew  that  you  cannot  plead  a  parol  agreement  to  extend 

the  time  for  the  payment  of  a  specialty  debt:''  and  a 

fortiori  a  debt  of  record.     [Parke,  B. — But  that  does  not 

shew  the  converse,  that  it  being  a  debt  due  on  a  specialty, 

it  is  an  answer  to  an  action  on  a  promissory  note  given 

for  it    If  I  give  a  promissory  note  for  the  debt  of  a  third 

person,  I  am  bound  to  pay  it  when  due.    If  that  be  so,  I 

do  not  see  why  it  is  not  a  suspension  of  the  remedy  in  the 

case  of  a  specialty  debt.    The  anonymous  case  dted  from 

Cowper  was  that  of  a  simple  promise,  without  any  security  t 

but  a  promissory  note  is  a  security.]    In  this  case  th^ 

note  was  not  negotiable,  and  was  therefore  no  suspension 

of  -the  action  upon  the  judgment.    In  Popplewell  v.  fVU- 

son  {d),  where  it  was  held  that  a  promissory  note  for  the 

debt  of  another  was  within  the  stat.  3  Anne,  c.  9,  the 

note  was  eridently  payable  to  order;  but  where  it  is  not, 

it  will  not  suspend  the  time  of  payment  ^  and  therefore 

(a)  2  Ad.  &  EU.  623 ;  4  Nev.  (e)  I  Sdk.  325. 

&  M.  462.  (d)  1  Stra.  264. 

(6)  1  C.&M.623.  :    .     .:- 
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the  party  giving  the  note  gets  no  benefit  firom  it,  and  there 
is  no  consideration  for  it.  The  plea  is  therefore  a  good 
answer  to  the  action. 

Hance,  contra,  was  stopped  by  the  Court 

Parke,  B. — I  am  of  opinion  that  the  plea  is  bad,  for  it 
shews  there  was  a  debt  in  existence  on  account  of  which 
the  note  was  made,  and  that  is  sufficient  to  make  the  note 
good.  It  is  like  the  case  of  a  note  given  for  a  debt  of  a 
third  party,  which  has  been  held  to  be  a  sufficient  conside- 
ration. It  was  so  held  in  Pqppktaett  v.  Wilson,  and  that 
principle  has  been  acted  upon  in  many  other  cases.  A 
promissory  note,  although  not  a  specialty,  resembles  a  spe* 
cialty,  and  at  all  events  it  is  a  security.  Where  a  man 
who  has  a  judgment  debt  takes  from  his  debtor  a  promis* 
sory  note  for  the  amount,  payable  at  a  certain  time,  it  must 
be  inferred  that  he  thereby  enters  into  an  agreement  to 
suspend  his  remedy  for  that  period,  and  if  so,  that  is  a 
good  consideration  for  the  giving  of  the  note.  Here,  there 
being  a  judgment  debt,  a  promissory  note  is  given  for  the 
amount  of  it,  and  that  is  evidence  of  an  agreement  to  sus- 
pend the  judgment  until  the  note  is  due,  which  is  a  suffi- 
cient consideration  to  support  an  action  on  the  note.  This 
distinguishes  the  case  from  Serle  v.  Waierworth  (a).  I  am 
therefore  of  opinion  that  the  plea  is  bad,  and  that  the 
plaintiff  is  entitled  to  judgment. 

Alderson,  B.,  B.OLFE,  B.,  and  Platt,  B.j  concurred. 

Judgment  for  the  plaintiff. 

(a)  4  M.  &  W.  9.    The  judg-  ted  by  mistake  in  the  brieft  of  the 

ment  iu  that  cas^  was   reversed  case  in  the  Court  below,  and  the 

on  error,  in  Nelton  v.  Serle ,  Id.  latter  court  gave  judgment  on  the 

795,  hut  the  allegation  that  '<  there  assumption  that  there  was  no  such 

never  was  any  other  considera-  averment. 
tioQ  for  the  note,"  had  been  omit* 
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Ex  parte  Buckley  in  re  Clarke.  JuJy  2. 

1  HE  following  case  was  sent  by  the  Lord  Chancellor  for  Messrs.  j.  c, 
the  opinion  of  the  Court  of  Exchequer : —  ^^  x^*  S.,  ' 

carrytog  on 

On  the  3l8t  of  May,  1848,  a  fiat  in  bankruptcy  was  ^^^  ^l 
issued  against  John  Clarke,  Richard  Mitchell,  Joseph  Phil*  promUsorynote 
lips,  and  Thomas  Smith,  all  of  Leicester,  in  the  county  of  fonn^as  s^ii 
Leicester,  bankers  and  co-partners, carrying  on bnsi&eas  at  lli/^p^'iiTJo 
Leicester  aforesaid,  and  also  at  Lutterworth,  in  the  said  P>7  the  bearer, 
county  of  Leicester,  and  at  Melton  Mowbray,  in  the  same  fire  poonds! 
county,  and  at  Uppingham  and  Oakham,  both  in  the  ^°^Z^For 
county  of  Rutland,  under  the  style  or  firm  of  Clarke,  J-  ^'*  R- M., 
Mitchell,  Phillips,  &  Smith :  the  said  Richard  Mitchell  also  T.  s>^ 
carrying  on,  in  his  individual  capacity,  the  business  of  a  hm,  that  the 
hosier  at  Leicester  aforesaid.  S^lfhU'nol'a 

On  the  2nd  of  June,  1843^  the  said  fiat  was  opened  in  wparate  right 

of  action  against 

the  Sirmingham  District  Court  of  Bankruptcy,  before  Mr.  the  party  so 
Commissioner  Balguy,  when  the  said  J.  Clarke,  R.  Mitchell,  thS'uie  fira 
J.  Phillips,  and  T.  Smith,  were  declared  and  adjudged  'rcwJ^Wc. 
bankrupts;  and  on  the  same  day,  James  Christie  was 
duly  appointed  official  assignee ;  and  on  the  22nd  of  June, 
1848,  Thomas  Edward  Dicey,  Esq.,  Edward  Allen,  book- 
seller, John  Sidney  Crossley,  bookseller,  Robert  Hawley, 
farmer  and  grassier,  and  Thomas  Ward,  were  duly  chosen 
creditors'  assignees  of  the  estate  and  effects  of  the  said 
bankrupts,  and  the  said  fiat  is  now  in  course  of  prose- 
cution. 

Sefore  and  at  the  date  and  issuing  of  the  said  fiat,  Ri 
Bnckley,  of  Thurlaston,  in  the  county  of  Leicester,  was 
the  bon&  fide  holder  for  value  of  ten  promissory  notes 
(amounting  in  value  to  iE65),  of  them  the  said  bankrupts, 
issued  by  them  from  their  banking  house  at  lioicester 
aforesaid. 

Three  of  the  said  notes,being  for  £&  each,  were  (omitting 
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the  date,  number^  and  name  of  the  entering  clerk)  in  the 
Ex  parte      following  form :— 

BOCKLBT 

Clarkb.  "  Leicester  and  Leicestershire  Bank.  JS^ 

''  I  promise  to  pay  the  bearer,  on  demand,  five  pounds, 
value  received. 

'^  For  John  Clarke,  Joseph  Phillips,  & 

Richard  Mitchell,  Thomas  Smith, 

"  Richard  Mitchell." 

The  other  seven  notes  (with  the  like  exception  of  date, 
number,  and  name  of  entering  clerk)  were  in  the  following 
form : — 

"  Leicester  and  Leicestershire  Bank.  £6 

"  I  promise  to  pay  the  bearer,  on  demand,  five  pounds 
here,  or  at  Messrs.  Williams,  Deacon,  Labouchere,  Thorn- 
ton &  Co.,  Bankers,  London,  value  received." 

"  For  John  Clarke,        Joseph  Phillips,  & 
Richard  Mitchell,       Thomas  Smith, 

'^  Richard  MxTCHBLL." 

On  the  17th  of  July,  1843,  the  said  Robert  Buckley  esr 
hibited  a  proof  under  the  said  fiat,  and  was  admitted  a 
creditor  against  the  joint  estate  pf  the  said  bankrupt  for 
the  sum  of  j666,  the  amount  of  the  said  notes. 
.  On  the  39nd  of  June,  1844,  the  said  Robert  Buckley 
presented  a  petition  to  the  Court  of  Review,  thereby  offerr 
ing  to  withdraw  bis  s^d  proof  against  the  joint  estate,  and 
praying  to  be  at  liberty  to  tender  a  proof  under  the  aaid 
fiat,  for  the  said  debt  of  £65,  against  the  separate  estate 
oi  the  said  Richard  Mitchell,  and  an  order  was  made  on 
the  said  petition,  dated  the  9tb  of  July,  1844,  by  the  said 
Court  of  Review,  that  the  said  Robert  Buckley  .should  be 
at  liberty  iQ  withdraw  bis  said  proof  against  the  said  joint 
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eitate,  and  be  at  liberty  to  tender  sach  proof  (if  any)  as  he        .1843. 
could  establish  against  the  said  separate  estate  of  the  said       ex  parte" 
Bichard  Mitchell,  but  the  order  was  to  be  without  pre-      Buckliy 

in  FO 

judice  to  the  question,  whether  he  had  any  right  of      .Clamki^ 
proof  against  the  said  separate  estate  of  the  said  Bichard 
Mitehell. 

On  the  12th  of  July,  1844,  the  said  Robert  Buckley  ex- 
hibited a  proof  under  the  said  fiat,  and  was  admitted  a 
creditor  for  the  said  debt  of  £66  against  the  said  separate 
estate  of  the  said  Bichard  Mitchell. 

On  the  20th  of  July,  1844,  the  assignees  under  the 
said  fiat  presented  their  petition  to  the  said  Court  of 
Review,  alleging  that,  having  regard  to  the  form  of  the 
notes,  the  said  bankrupts  became  jointly  bound  to  pay  the 
sums  mentioned  therein,  but  that  the  said  Bichard  Mitch- 
ell did  not  become  separately  bound  to  pay  the  same,  and 
praying  that  the  said  proof  against  the  said  separate 
estate  imght  be  expunged;  and  by  an  order  of  the  said 
C!ourt  of  Review,  made  upon  the  said  petition,  on  the  80th 
day  of  July,  1844,  the  said  Court  ordered  the  said  proof 
to  be  expunged  accordingly.  The  said  Bobert  Buckley 
alleging  himself  to  be  aggrieved  by  the  last-mentioned  order, 
a  special  case  was,  at  his  instance,  stated  under  the  pro- 
vision of  the  Bankrupt  Act,  1  &  2  Will.  4,  c.  66,  s.  3,  by 
way  of  appeal  to  the  Lord  High  Chancellor  against  the 
said  order,  and  on  the  hearing  of  the  said  appeal,  on  the 
11th  of  April,  1845,  the  Lord  High  ChanceUor  ordered 
that  a  case  be  stated  for  the  opinion  of  the  Barons  of  her 
Majest/s  Court  of  Bxchequer,  upon  the  following  ques*- 
tions: — 

First,  whether,  if  an  action  at  law  had,  previously  to  the 
said  fiat,  been  brought  against  tiie  said  Bichard  MitoheU 
separately,  upon  the  three  above-mentioned  notes,  by  the 
said  Bobert  Buckley,  as  the  holder  of  the  said  notes,  the 
said  B.  Mitchell  would,  upon  the  form  of  the  said  notes, 
have  had  a  valid  defence. 
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1845.  Secondly,  whether,  if  an  action  at  law  had,  previously  to 

^^vj      the  said  fiat,  been  brought  against  the  said  Richard  Mitchell 

BucKLBT      separately  upon  the  seven  above-mentioned  notes,  by  the 

Clabkb.      said  Bobert  Buckley,  as  the  holder  of  the  said  notes,  the 

said  Bichard  Mitchell  would,  upon  the  form  of  the  said 

notes,  have  had  a  valid  defence. 

The  case  was  now  argued  by 

W.  T.  S.  ^Daniel,  on  behalf  of  Buckley.— The  two  ques- 
tions in  this  case  resolve  themselves  substantially  into  one, 
whether  Mitchell  is  liable  separately  upon  the  form  of  these 
notes.  That  point  has  been  in  effect  decided  by  Hall  v. 
V.  Smith  (a) ;  in  which  case  it  was  held  that,  where  a  pro- 
missory note,  beginning, ''  I  promise  to  pay,"  was  signed 
by  one  member  of  a  firm  for  himself  and  his  partners,  the 
party  signing  was  severally  liable  to  be  sued  upon  the 
note.  Bayley,  J.,  there  says,  "  The  words  used  are, '  I 
promise  to  pay;'  and  it  is  signed  by  the  defendant.  What 
then  is  the  import  of  those  words  ?  Surely  that  W.  Smith 
promises.  It  is  true  that  he  promises  for  himself  and 
others,  but  he  alone  promises.  Now  there  are  many  cases 
where  a  party,  entering  into  a  contract  in  his  own  name 
on  behalf  of  others,  may  be  sued,  or  those  for  whom  he 
contracts  may  be  sued ;  and  e  converso,  an  agent  may  sue, 

or  the  parties  beneficially  interested  may  sue The 

cases  of  March  v.  fFard{b),  and  Clark  v.  Blachsioch  (c), 
import,  that  the  word  /  creates  a  several  promise  by  each 
party  that  signs;  and  here,  it  fortiori,  that  must  be  the 
effect  of  it,  for  the  party  sued  is  the  only  person  who  actu- 
ally made  the  promise.'^  And  Hobroyd,  J.,  says, ''  It  is  not 
necessary  to  decide  that  the  defendant  could  make  a  several 
note  for  each  partner;  this  is  clearly  a  several  promise  by 
the  party  actually  signing."    The  question,  however,  now 

(fl)  1  B.  &  Cr.  407;  2  D.  &  (b)  Peake'a  N.  P.  C.  130. 

R.  504.  (c)  Holfs  N.  P.  Rep.  474. 
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is,  whether  that  decision  is  a  valid  one;  and  it  is  sub-  1845. 
mitted  that  it  is.  It  has  been  considered  law  ever  since  Exparte 
1828,  and  it  has  never  been  questioned  in  this  conntiy.  It  Buoklbt 
is  said,  however,  that  it  has  been  questioned  by  Mr.  Jus-  Clakkb. 
tice  Story;  and  in  his  work  on  Partnership,  s.  143,  p.  222, 
he  certainly  says, ''  The  doctrine  has  been  pressed  further^ 
and  it  has  been  held  that  a  note  or  other  security  may 
be  so  signed  as  at  once  to  make  the  partner  signing  it 
separately  liable,  and  also  the  firm  liable  thereon ;''  and 
after  stating  the  case  of  HaU  v.  Smith,  he  adds,  ''  This 
construction  of  the  instrument  goes  to  the  very  verge  of 
the  law ;  and  perhaps  may  be  thought  to  deserve  further 
consideration.''  But  he  does  not  go  so  far  as  to  say  that 
it  is  not  law.  Mr.  Justice  Story  is  the  only  text  writer 
who  has  cast  any  doubt  upon  it.  In  Doty  v.  Smith  (a), 
where  it  is  also  said  that  HaU  v.  Smith  was  questioned,  it 
was  only  decided  that  the  firm  were  liable ;  but  that  was 
in  conformity  with  all  the  English  authorities,  and  the  opi« 
nion  of  Lord  EUenborough,  C.  J.,  in  Lord  Galway  v.  Jtfa/- 
thew  {b),  [Parke,  B.— The  question  is,  what  is  the  mean- 
ing of  the  words,  "  I,  for  myself  and  three  others  (naming 
them),  promise  to  pay?''  Does  it  not  mean  that  he  in- 
tends  to  bind  all  the  persons  named?  Here  he  makes  but 
one  promise,  and  you  cannot  make  two  promises  out 
of  one.  He  makes  the  promise  as  agent  for  the  others, 
and  for  himself  as  principal.  If  he  really  had  authority  to 
subscribe  the  promise  for  all,  they  all  are  liable ;  but  if 
not,  then  he  is  personally  liable,  ^at  all  events  for  misre- 
presentation. There  is  a  clear  distinction  between  this 
case  and  that  of  a  person  signing  for  a  firm  of  which  he  is 
not  a  member.  The  difficulty  in  supporting  Halt  v.  Smith 
is,  that  they  there  make  one  contract  into  two.  The  mean- 
ing of  it  is,  I  make  this  promise  for  the  firm.]  The  ques- 
tion depends  upon  the  form  of  the  note,  and  it  must  be 

(a)  11  Johnaon's  American  Rep.  543.  (b)  1  Camp.  403. 
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1845.  decided  on  the  general  law  applicable  to  contracts.  It  is 
Ex  "arte  ^^und  as  a  fact  in  the  case  that  Mitchell  carried  on  a  sepap* 
BucKLir;  rate  trade.  The  words,  "  /promise  to  pay/'  constitute  a 
Clarkc.  several  liability.  A  party  signing  a  note,  though  a  partner 
in  a  firm,  may  make  himself  personally  liable,  and  Mitch* 
ell  has  done  so  here.  [Parke,  B. — I  think  the  instrument 
must  either  bind  himself  or  the  firm ;  not  both.  It  im*' 
ports  an  agency  for  the  firm,  in  making  a  joint  contract  for 
them  and  himself.  Suppose  he  had  said,  "  I,  as  agent  for 
the  firm,  make  this  contract;''  would  not  they  all  be 
jointly  liable?  The  partner  is  only  the  agent  of  the  firm 
in  making  the  note.  Here  the  firm  are  liable,  and  you 
cannot  make  it  out  that  they  are  liable  jointly  and  Mitchell 
separately.]  In  Leadbitier  r.  Farrow  (a),  where  an  agent 
to  a  country  bank,  to  whom  the  plaintiff  sent  a  sum  of 
money  in  order  to  procure  a  bill  upon  London,  drew  in 
his  own  name  for  the  amount  upon  the  firm  in  London, 
the  two  firms  being  the  same,  it  was  held  that  the  agent 
was  liable  as  drawer,  although  the  plaintiff  knew  that  he 
was  agent,  and  supposed  that  the  bill  was  drawn  by  him 
as  such,  and  on  account  of  the  country  bank,  to  which  the 
agent  paid  oyer  the  money.  There  Lord  EUenborough, 
C  J.,  says,  "  Is  it  not  an  universal  rule,  that  a  man  who 
puts  his  name  to  a  bill  of  exchange  thereby  makes  himself 
personally  liable,  unless  he  states  upon  the  face  of  the  bill 
that  he  subscribes  it  for  another,  or  by  procuration  of  an« 
other,  which  are  words  of  exclusion  ?  Unless  he  says  plain- 
ly, '  I  am  the  mere  scribe,'  he  becomes  liable."  Suppose, 
in  this  case,  Mitchell  had  been  the  clerk  of  the  firm,  that 
authority  shews  he  would  be  personally  liable.  [Parke,  B« 
— ^I  think  you  would  be  told  not ;  because  he  states  himself 
to  be  undertaking  for  the  firm.  Your  argument  must  go 
this  length,  that  notwithstanding  he  uses  the  name  of  the 
fii^m,  he  is  liable  only.]     The  general  principle  of  law  i 

(a)  6  M.  &  Selw.  345. 
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that  the  instrument  is  to  be  construed  most  strongly  1845. 
against  the  party  subscribing  it,  and  here  he  says,  "  /pro-  ex  pirte 
mise  to  pay/'  [Parke,  B.— His  using  the  words,  "  For  Bucklet 
John  Clarke,^'  &c.,  shews  that  he  makes  the  act  of  signa-  Clarkb. 
lure  for  the  firm.  It  seems  to  me  that  it  is  difficult  to 
say  we  are  to  make  two  contracts  out  of  one.  It  comes 
to  this, — ^18  this  the  act  of  the  firm  or  the  act  of  the  indi- 
vidual?] Shipton  y.  Thornton  (a)  is  important,  as  bearing 
on  the  question  of  the  two  contracts.  There,  the  defend- 
antj  being  interested  solely  in  certain  goods  conveyed  by 
the  ship  Scott,  and  being  also  interested  jointly  with  his  part- 
ners^ who  with  him  formed  the  firm  of  Thornton  &  W  est 
in  other  goods  also  sent  by  the  same  ship,  signed  a  pro- 
mise to  make  certain  payments  in  respect  of  freight  on 
board  the  Scott,  not  stating  upon  which  goods ;  beginning 
*'  I  hereby  engage  to  pay/'  but  signed  with  the  style  of 
Thornton  &  West.  In  an  action  against  him  solely,  for 
the  freight  of  his  own  goods,  it  was  held  that  such  engage- 
ment was  evidence  of  a  several  contract  by  him,  and  that 
he  was  severally  liable.  [Parke,  B. — That  is  not  like  the 
present  case,  because  here  he  says,  "  I  promise,  &c.  for 
John  Clarke,  &c.] 

M.  D.  Hill,  contrk  {CTiapman  and  Macaulay  with  him). — 
The  object  of  this  case  was  to  inquire  into  the  validity 
of  the  decision  in  Hall  v.  Smith.  [He  was  then  stopped 
by  the  Court.] 

Parke,  B. — This  is  prima  facie  a  promise  by  one  part- 
ner, for  himself  and  the  other  three  partners,  and  it 
amounts  to  one  promise  of  the  four  persons  constituting 
the  firm ;  and  if  Mitchell  had  authority,  the  firm  is  bound. 
1  really  must  say  that  I  think  Hall  v.  Smith  cannot  be 

(a)  9  Ad.  &  EU.  314  ;  1  P.  &  D.  216. 
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1845. 
Ex  parte 

BUCKLBT 

in  re 


supported.  The  partner^  in  making  the  promise,  is  only 
an  agent  for  the  firm.  Then  does  it  bind  him  personally, 
or  does  it  bind  the  firm  ?  No  doubt  the  instrument  was 
intended  to  bind  the  firm;  and  as  he  had  authority  as  a 
partner  to  do  it,  it  had  that  effect.  I  think  we  must  certify 
our  opinion  to  the  Lord  Chancellor,  that  there  was  no 
separate  right  of  action  against  Mitchell  upon  any  of  these 
notes. 


Alderson,  B.,  concurred. 

Platt,  B. — I  have  no  doubt  that  Hall  ?.  Smith  cannot 
be  supported. 

A  certificate  in  accordance  with  the  above  decision  was 
afterwards  sent. 


June  28.  ReDMAN  V.  WiLSON. 

Same  v.  Hay. 

Assumpsit  on  a  policy  of  insurance,  dated  the  7th 
July,  1841,  upon  a  ship  called  the  ''Lord  Wellington/*  on 
a  voyage  from  London  to  Sierra  Leone,  while  there,  and 
back  to  her  port  of  discharge  in  the  United  Kingdom ;  and 
by  the  contract  the  assurance  was  to  commence  at  and 
from  London,  and  was  to  continue  during  the  ship's  abode 
there,  and  until  she  should  have  arrived  at  or  as  aforesaid, 
and  there  moored  at  anchor;  and  the  perils  insured  against 


Where  a  ship, 
insured  against 
the  perils  of 
the  sea,  was 
injared  by  the 
n^ligent  load- 
ing of  her 
cargo  by  the 
natives  on  the 
coast  of  Africa, 
and  in  conse- 
quence shortly 
afterwards  be- 

andTbeing^pro.  vrerc,  amongst  others, '' perils  of  the  seas,  men-of-war,  fire, 
worthyf  wm"    cucmies,  pirates,  &c.,  barratry  of  the  master  and  mariners, 

mn  ashore  in 

order  to  prevent  her  from  sinking,  and  to  save  the  cargo : — HM,  that  the  insarers  were  liable 
for  a  eonstructiTe  total  loss,  the  immediate  cause  of  the  loss  being  the  perils  of  the  sea,  al- 
though the  cause  of  the  onseaworthinesa  was  the  negligenoe  in  the  losding. 
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and  all  other  perilsj  losses^  and  misfortunes ''  that  had  or  1845 
should  come  to  the  hurt^  detriment^  or  damage  of  the  said 
ship.  The  loss  was  averred  to  be,  that  whilst  the  said  ship 
was  proceeding  and  was  on  her  said  voyage^  and  was  pro- 
tected by  the  said  policy,  to  wit,  on  &c.,  the  said  ship  was 
by  the  perils  and  dangers  of  the  seas,  and  stormy  and  tem- 
pestuous weather,  strained,  broken,  and  damaged,  and 
afterwards  and  whilst  she  was  upon  her  said  voyage,  to 
wit,  on  the  day  and  year  last  aforesaid,  by  reason  of  the 
shipment  and  loading  of  certain  goods  and  chattels  in  and 
on  board  the  said  ship,  to  be  carried  and  conveyed  therein 
on  and  for  freight,  and  in  the  course  and  consequence 
thereof,  the  said  ship  or  vessel  accidentally,  and  without 
any  personal  negligence  whatever  of  the  plaintiff,  became 
and  was  further  strained,  broken,  and  damaged,  and  the 
said  straining,  breakage,  and  damage  first-aforesaid  there- 
by became  and  was  aggravated  and  increased.  And,  by 
reason  of  the  premises,  the  said  ship,  after  the  shipment 
and  loading  of  the  said  goods  and  chattels  as  aforesaid, 
and  during  the  continuance  of  the  said  voyage,  became 
and  was  broken,  leaky,  and  unseaworthy,  and  unfit  further 
to  proceed  on  her  said  voyage;  and  the  said  ship  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  was  by 
perib  and  dangers  of  the  seas,  and  other  perils^  losses,  and 
nUrfortunes  insured  against  by  the  said  policy,  wholly  lost, 
and  never  did  arrive  at  London  aforesaid;  of  all  which 
premises  the  defendants,  to  wit,  on  &c.,  had  notice. — 
Breach. 

Pleas:  first,  that  the  said  policy  of  insurance  was  ob- 
tained from  the  defendants,  and  they  were  induced  to 
make  the  same,  by  and  through  the  fraud,  covin,  and  mis- 
representation of  the  plaintiff;  secondly,  that  at  the  time 
when  the  said  vessel  departed  and  set  sail  from  London, 
she  was  not  seaworthy;  and  thirdly,  that  the  said  vessel 
was  not  by  the  perils  of  the  seas,  or  other  perils  or  losses 

VOL.  XIV.  II  M.  w. 
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1845.  insured  against  by  the  policy,  strained,  broken,  damaged, 
or  lost,  modo  et  form&. 

Issue  was  taken  upon  the  above  pleas. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sit- 
tings after  Trinity  Term,  1844,  it  appeared  that  the  vessel 
arrived  on  her  voyage  outwards  on  the  2nd  of  September, 
1841,  and  went  up  the  river  at  Sierra  Leone  to  an  island 
called  Tassel,  where  she  began  to  load  her  homeward 
cargo  on  the  18th  of  September.  It  appeared,  also,  that  it 
is  usual  fqr  the  natives  to  be  employed  in  loading  vessels; 
and  it  was  suggested,  and  the  fact  probably  was,  that  the 
vessel  was  injured  in  loading  her  cargo  of  timber  on  board. 
She  came  down  the  river  to  Freetown  on  the  7th  of  No- 
vember, fully  loaded.  It  was  then  found  that  she  was 
leaking.  A  survey  took  place,  and  the  opinion  of  the 
persons  who  examined  her  was  that  she  could  not  prose- 
cute her  voyage.  'Part  of  her  cargo  was  ordered  to  be  dis- 
charged. On  the  following  day  there  was  a  slight  tor- 
nado; two  anchors  were  out,  but  the  vessel  drifted  two 
miles  down  the  river.  She  was  afterwards  brought  back, 
and  part  of  her  cargo  was  discharged;  but  the  leak  in- 
creased, and  on  a  second  examination  she  was  pronounced 
unseaworthy,  and  she  was  run  on  shore  to  preserve  the 
cargo,  and  to  prevent  her  sinking  in  the  river.  She  was 
ultimately  sold  as  not  being  fit  to  repair,  and  the  assured 
now  claimed  damages  for  a  constructive  total  loss.  The 
jury  found,  th«t  the  ship  was  seaworthy  when  she  sailed 
from  London;  that  there  was  no  fraud  in  effecting  the 
policy;  and  that  the  vessel  was  lost  by  perils  of  the  sea; 
and  they  thereupon  returned  a  verdict  for  the  plaintiff  on 
all  the  issues. 

A  rule  was  obtained  in  Michaelmas  Term,  1844,  calling 
upon  the  plaintiff  to  shew  cause  why  there  should  not  be  a 
new  trial,  on  the  ground  that  the  loss  proved  at  the  trial 
was  not,  in  point  of  fact,  a  loss  by  the  perils  of  the  sea,  but 
was  the  consequence  of  negligence  or  want  of  skill  in  the 
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loading  the  cargo  on  board  the  vessel ;  and  that  the  atten-  1846. 
tion  of  the  jury  ought  to  have  been  directed  to  the  negli- 
gent mode  of  loadings  and  they  should  have  been  told, 
that,  if  they  thought  the  loss  was  the  result  of  such  negli- 
gence, the  defendant  was  entitled  to  their  verdict.  Against 
this  rule 

JerviSf  Martin,  and  Hoggim  shewed  causei  in  the  Vaca- 
tion Sittings  after  last  Hilary  Term  (Feb.  12). — In  this 
case  the  underwriter  was  clearly  liable.  Even  if  the  in- 
jury to  the  vessel  were  occasioned  by  the  loading  of  it, 
and  on  being  brought  out  in  the  smoothest  water  she 
went  down,  the  underwriter  would  be  liable,  for  it  would 
be  a  peril  insured  against.  The  insurance  on  this  vessel 
was  from  London  to  Sierra  Leone,  while  there,  and  back 
to  her  port  of  discharge  in  the  United  Edugdom ;  and  she 
was  therefore  under  the  protection  of  the  policy  during 
the  whole  time.  The  rule  is,  that  you  must  look  at  the 
proximate  cause  of  the  loss.  Now  it  was  proved  in  this 
case  that  the  vessel  had  sustained  severe  weather  whilst  in 
the  river,  and  that  although  two  of  her  anchors  were  out, 
she  drifted  two  miles  down  the  river;  and  it  was  after  that, 
upon  a  second  examination,  that  she  was  pronounced  to  be 
unseaworthy,  and  she  was  obliged  to  be  run  on  shore  to 
prevent  her  from  sinking.  The  proximate  cause  of  the  loss 
was  therefore  a  peril  of  the  sea.  The  vessel  was  totally 
lost  when  she  was  lying  on  the  shore  at  Freetown,  in  a 
state  in  which  it  was  impossible  to  repair  her.  But  even 
if  the  loss  were  occasioned  by  the  act  of  the  natives  em- 
ployed in  loading  her,  the  underwriter  would  still  be  liable. 
It  is  perfectly  clear  that  an  injury  occurring  to  a  ship  with- 
out the  personal  neglect  of  the  assured,  but  occasioned  by  per- 
sons ordinarily  employed  in  loading  her,  would  be  a  peril  in- 
sured against.  The  owners  are  bound  to  provide  a  sufficient 
crew  and  a  captain  of  competent  skill  for  the  voyage  (a), 

(a)  See  the  cases  collected  in  Hildyard  on  Marine  Insurance,  p.l  10,et  seq. 
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1845.  ^      and|  having  done  that^  they  are  not  responsible  for  the 
performance  of  their  duties^  or  for  any  neglect  or  mis« 
conduct  of  the  master  or  crew.    Here   the  losses   in- 
sured against  are  perils  of  the  sea  kc,  barratry  of  the 
master  and  mariners^  and  all  other  perils,  losses,  and  mis- 
fortunes.   In  Dixon  y.  Sadler  {a),  it  was  held  by  the  Court 
of  Exchequer,  that  the  underwriters  were  liable  for  the 
consequences  of  the  wilful  (but  not  barratrous)  act  of  the 
master  and  crew,  in  rendering  the  vessel  unseaworthy 
before  the  end  of  the  voyage,  by  throwing  overboard  a 
part  of  the  ballast.    And  Tlndal,  C.  J.,  in  delivering  the 
judgment  of  the  Court  of  Exchequer  Chamber,  in  the  same 
case  (&),  lays  it  down  as  an  established  rule,  ''that  there  is 
no  implied  warranty,  on  the  part  of  the  assured,  for  the 
continuance  of  the  seaworthiness  of  the  vessel,  or  for  the 
performance  of  their  duty  by  the  master  and  crew,  dur<- 
ing  the  whole  course  of  the  voyage.''    That  case  shews, 
that,  if  an  accident  happens  to  a  ship  in  consequence  of 
the  act  of  the  master  and  mariners,  even  though  it  be 
negligence,  the  underwriter  is  liable — ^it  is  a  peril  insured 
against.    But  OuUen  v.  Builer  (c)  is  a  stronger  case.  There 
it  was  held,  that  where  a  vessel  was  sunk  at  sea  by  an- 
other vessel  firing  upon  her,  mistaking  her  for  an  enemy, 
though  not  properly  a  loss  by  perils  qf  the  sea^  as  the 
Court  inclined  to  think,  it  was  a  loss  within  the  policy,  as 
being  a  peril,  loss,  and  misfortune,  within  the  general  words 
of  the  policy,  sustained  in  the  course  of  her  navigation 
upon  the  sea.    So  this  was  clearly  a  loss  or  misfortune 
happening  to  this  ship  in  the  course  of  her  navigation  upon 
the  sea.    In  Devaux  v.  J'Amm  (d),  where  the  ship  was 
lost  by  an  accident  in  going  out  of  dock,  and  the  policy 
covered  perils  of  the  seas,  and  all  other  losses,  perils,  and 
misfortunes,  it  was  held  to  be  a  loss  within  the  terms  of 

(a)  5  M.  &  W.  405.  (rf)  5  Bing.  N.  C.  619 ;  7  Scott, 

(h)  8  M.  &  W.  895.  507. 

(c)  5M.&Selir.461. 
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the  policy.  That  case  is  analogous  to  the  present.  There  1845. 
it  iras  averred  that  the  loss  was  by  the  perils  insured 
against  in  the  policy :  so  it  is  averred  here,  that  the  said 
ship  was,  ''  by  perils  and  dangers  of  the  seas,  and  other 
perils,  losses,  and  misfortunes,  insured  against  by  the  said 
policy,  lost,  &c.''  So  that  whether  the  ship  were  lost  by 
perils  of  the  sea  or  negligence  in  the  loading,  both  were 
losses  by  accidents  during  the  voyage,  for  which  the  under^ 
writers  are  liable.  Bnt|  in  truth,  this  falls  within  the  aver- 
ment of  a  loss  by  perils  of  the  sea,  for  the  loss  occurred 
from  the  leakage  of  the  vessel  at  Freetown,  after  the  voyage 
homeward  had  commenced. 

fFaison,  TamUnson,  and  Forsyth^  in  support  of  the  rule. 
— ^Assuming  that  the  injury  happened  in  the  loading 
of  the  vessel,  that  was  not  a  loss  within  the  meaning  of 
the  policy.  The  words  "  other  perils,  losses,  and  mis- 
fortunes,'' mean  matters  ejusdem  generis  with  the  other 
words  in  the  clause — such  as  fire,  enemies,  pirates,  jetti- 
sons, surprisals,  takings  at  sea,  arrests,  restraints  and  de- 
tainments of  all  kings,  princes,  and  people,  barratry  of 
the  master  and  mariners,  &c.  But  no  liability  was  in- 
sured against  for  any  accident  or  damage  arising  from 
the  negligent  conduct  of  the  master  or  mariners,  or  per- 
sons whom  they  employed  in  loading  the  vessel,  and 
the  underwriters  are  not  responsible  for  their  acts.  In 
Diason  v.  Sadler,  it  was  decided  that  the  underwritmv 
were  liablci  not  for  the  negligence,  but  for  the  conse- 
quences of  the  wilful  act  of  the  master  and  crew,  not 
amounting  to  barratry.  There  is  nothing  to  shew  that  the 
underwriters  are  liable  for  the  negligent  act,  even  of  the 
mariners.  [Pollock,  C.  B. — ^They  may  not  be  liable,  unless 
it  ends  in  a  loss  by  the  perils  of  the  sea.]  The  insurance 
is  against  perils  of  the  sea  and  losses  ejusdem  generis  with 
perils  of  the  sea.  It  has  been  said,  that  a  loss  by  perils 
of  the  sea  is  qusdem  generis  with  barratry ;  but  that  is 
not  so.    The  vessel  remained  a  vessel  in  specie,  with  a 
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1845.  partial  loss,  and  the  captain  sells  her  as  such.  This  is 
something  clearly  distinct  from  perils  of  the  sea,  and  was 
not  one  of  the  perils  insured  against.  [Pollock,  C.  B. — 
Do  you  admit,  that,  if  the  ship  were  rendered  unsafe  by 
the  injury  she  sustained  in  loading  her,  and  she  after- 
wards put  to  sea  and  was  lost,  the  underwriters  would 
be  liable?]  That  admits  of  another  question,  whether, 
sending  the  vessel  to  sea  in  such  a  state,  she  would  be 
seaworthy. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^This  was  an  action  on  a  policy  of  insurance 
dated  7th  July,  1841,  on  the  ship  "  Lord  Wellington,"  on 
a  voyage  from  London  to  Sierra  Leone  and  back.  The 
pleas  were,  first,  (raud ;  secondly,  that  the  vessel  was  not 
seaworthy;  and  thirdly,  that  she  was  not  lost  by  the  perils 
of  the  sea. 

At  the  trial,  the  jury  found  all  the  issues  in  favour  of 
the  plaintiff;  but  a  rule  was  granted  in  Michaelmas  Term 
last,  to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  be  had,  on  the  ground  that  the  loss  which 
was  proved  on  the  trial  was  not,  in  point  of  fact,  a  loss  by 
the  perils  of  the  sea,  but  was  the  consequence  of  neg- 
ligence or  want  of  skill  in  the  loading  the  cargo  on  board 
the  vessel.  Cause  was  afterwards  shewn,  when  the  facts 
appeared  to  be  shortly  these.  The  vessel  arrived  on  her 
voyage  outwards  the  2nd  of  September,  and  went  up  the 
river  to  Tassel  (an  island) :  she  began  to  load  her  home- 
ward cargo  on  the  18th  of  September.  It  is  usual  for  the 
natives  to  be  employed  in  loading,  and  it  was  suggested, 
and  probably  the  fact  was,  that  the  vessel  was  in  some 
degree  injured,  by  loading  her  cargo  of  timber  on  board. 
She  came  down  the  river  to  Freetown  on  the  7th  Novem- 
ber, fully  loaded.  It  was  then  found  that  she  was  leak- 
ing and  was  deep  in  the  water.     At  this  time  she  m&de 
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four  feet  and  a  half  water  in  twenty-four  hours.  A  survey  1845. 
was  held^  and  the  opinion  of  those  who  examined  her  was, 
that  she  could  not  prosecute  her  voyage.  They  ordered 
part  of  the  cargo  to  be  discharged.  The  following  day 
there  was  a  slight  tornado;  two  anchors  were  out,  but 
she  drifted  two  miles  down  the  river.  She  was  brought 
back  and  part  of  the  cargo  was  discharged,  but  the  leak 
increased,  and  on  a  second  examination  she  was  pro- 
nounced unseaworthy,  and  she  was  run  ashore  to  preserve 
the  cargo,  and  to  prevent  her  from  sinking  in  the  river ; 
ultimately  she  was  sold,  as  not  being  fit  to  repair,  and  the 
assured  claimed  for  a  constructive  total  loss. 

The  jury  having  found  that  the  ship  was  seaworthy 
when  she  sailed  from  London,  and  that  there  was  no 
fraud  in  effecting  the  policy,  the  only  question  discussed 
on  the  argument  was,  whether  the  loss  was  occasioned  by 
the  perils  of  the  sea;  and  it  was  contended,  on  behalf  of 
the  defendant,  that  the  attention  of  the  jury  ought  to 
have  been  directed  to  the  negligent  mode  of  loading  the 
cargo,  and  that  if  they  thought  the  loss  was  the  result  of 
such  negligence,  the  defendant  was  entitled  to  a  verdict. 
But  it  appears  to  us  that  the  rule  ^'  causa  proxima  non  re- 
mota  spectatur '^  applies  to  this  case,  and  that  the  immediate 
cause  of  loss  was  a  peril  of  the  sea,  for  the  stranding  was 
a  loss  by  a  peril  of  the  sea :  and  if  it  be  said  that  it  was 
voluntary,  it  was  only  to  avoid  the  sinking  of  the  vessel, 
which  would  have  been  a  peril  of  the  same  sort.  In 
Walker  v.  Maitland  (a),  (recognized  and  acted  on  in  Bishop 
V.  Pentland{b)),  it  was  decided  that  the  underwriters  on  a 
policy  of  insurance  are  liable  for  a  loss  arising  immediately 
from  a  peril  insured  against,  but  remotely  arising  from  the 
negligence  of  the  master  and  mariners ;  and  we  cannot 
distinguish  between  the  negligence  of  the  master  and 
mariners,  and  the  negligence  of  the  natives  (if  they  were 

(a)  5  B.  &  Aid.  171.  {b)  7  B.  &  Cr.  219 ;  1  Man.  &  Ry.  49. 
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ISiS.       negligent^  and  remotely  gave  oocanon  to  the  loss)  who 
were  employed  to  put  the  cargo  on  board. 

It  appears  to  os^  therefore,  that  the  rule  for  a  new  trial 
most  be  diacharged :  and  the  same  with  the  other  ease,  of 
EedmoHY.Hajf. 

Bole  discharged* 


JWy9. 


To  I 
tfaeindonee 


BiCHA&DS  V.  MaCBT. 

by  Assumpsit  by  the  plaintiff  as  indorsee,  against  the 
defendant  as  maker,  of  a  promissory  note,  dated  Srd  July, 

^J^^  1841,  whereby  the  defendant  promised  to  pay  to  himself 

the  defendant  or  order,  £100,  six  months  after  date,  indorsed  by  the  de- 

^tetiienote  fcndant  to  the  London  and  Westminster  Bank,  and  by 

to  tiieLM^  them  to  the  plaintiff.    There  were  also  counts  for  money 

and  Wertmrn.  ]iad  and  received,  and  on  an  account  stated. 

star  Bankf  aa 

acoDatoaiw-  The  defendant  pleaded  (inter  alia),  fourthly,  that  he 

ttS^mSmaetM  ^^^^^  ^^^  ^^  note,  and  indorsed  the  same  to  the  London 

nude  or  to  be  and  Westminster  Bank,  as  a  collateral  security  for  certain 

madeto  tbe  *                                            ^ 

Marylebone  pecuniary  advances  before  then  made  or  to  be  made  by  the 

termi^  di?ir  Londou  and  Westminster  Bank  to  the  Marylebone  Bank- 

^*J??*|^"***  ing  Company,  on  the  terms,  that  if  the  advances  so  made 

paid  before  tbe  bv  the  Loudou  and  Westminster  Bank  should  be  repaid  by 

doe,  the  de-  the  Marylebone  Banking  Company  before  the  said  note 

Mifbe^f^ied^  became  due  and  payable,  the  defendant  should  not  be 

2P^  iL^iSif'  <^^  upon  to  pay  the  amount  of  the  said  note.    The  plea 

sfcrred,  diat  then  averred,  that  the  advances  so  made  by  the  London 

fo  made  were  ^^^  Westminster  Bank  were  repaid  to  them  before  the 

^^^^1^^  note  became  due;  that  he,  the  defendant,  had  never  re- 


that  he  had  no  Taloe  for  Ui  indonement ;  and  thai  the  note  vaa  indoned  to  the  plamtiff  after 


it  became  doe.  Replication,  de  injnriA :  — //e/tf,  that  it  vaa  an  eaMntial  aUesation,  witiiont 
whidi  the  plea  moat  fail,  thai  the  adranoea  were  repaid  before  the  note  became  dne :  and  there- 
fore diat  it  was  a  miadireetion,  for  the  judge,  on  the  trial  of  thb  icsoe,  to  tell  the  jorr,  that  if 
the  note  wao  s^ren  aa  a  part  aeeuitr  for  the  advanoea  so  made  to  the  Marylebone  Bank,  the 
'  '    '    '  waa  entitled  to  a  rerdict. 
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ceived  any  consideration  or  value  for  his  said  indorsement        1845. 
thereof;  and  that  the  said  note  was  indorsed  to  the  plain«> 
tiff  after  it  became  due. 

The  fifth  plea  alleged^  that  the  defendant  made  and  in- 
dorsed the  note  for  the  accommodation  of  the  Marylebone 
Banking  Company,  without  having  any  consideration  or 
value  for  his  said  indorsement;  and  that  it  was  indorsed  to 
the  plaintiff  after  it  became  due. 

Replication  to  each  of  these  pleas,  de  injurift,  on  which 
issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex 
Sittings  after  last  Hilary  Term  {a),  the  following  facts  were 
proved : — In  the  year  1841,  the  Marylebone  Joint  Stock 
Banking '  Company  (which  had  been  established  since 
1836)  fell  into  embarrassments,  and  applied  to  the  London 
and  Westminster  Bank  for  advances  to  relieve  them  from 
their  difficulties.  The  London  and  Westminster  Bank 
accordingly  advanced  them  the  sum  of  £10,000;  the  de- 
fendant, who  was  a  shareholder  in  and  director  of  the 
Marylebone  Bank,  thereupon  signed  the  promissory  note 
in  question,  amongst  others.  The  plaintiff's  case  was,  that 
these  notes  were  given  in  order  to  assist  the  Marylebone 
Bank,  and  in  respect  of  the  general  balance  due  to  the 
London  and  Westminster  Bank ;  the  defendant's  case  was, 
that  they  were  given  as  a  part  security  for  the  repayment 
of  the  £10,000,  with  the  understanding  that  the  makers 
should  not  be  called  upon  to  pay  the  amount,  if  the 
£10,000  were  repaid  before  the  notes  fell  due,  and  that 
this  repayment  had  been  so  made.  On  these  points  the 
evidence  was  in  some  degree  conflicting.  It  appeared, 
however,  that,  at  the  time  when  the  note  on  which  this 
action  was  brought  became  due,  the  London  and  West- 

(a)  This  win  tbe  second  trial  of  with  liberty  to  the  defendant  to 

the  canse.    On  the  fint  trial,  the  amend  the  fourth  plea,  which  how- 

platntiff  had  a  verdict,  hut  a  new  ever  was  not  done, 
trial    was   subaequently   granted. 
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1845.  minster  Bank  was  in  adyance  to  tbe  Marylebone  Bank  to 
the  extent  of  £760.  The  Lord  Chief  Baron,  in  summing 
up^  stated  to  the  jury,  that,  if  the  note  was  given  in  order 
to  assist  the  Marylebone  Bank  beyond  the  amount  of  the 
dEl 0,000,  the  plainti£P  was  entitled  to  recover;  but  that  if 
it  was  given  as  a  collateral  security  for  the  £10,000,  the 
fourth  plea  was  substantially  made  out,  and  the  defendant 
was  entitled  to  the  verdict.  Tbe  jury  found  for  the  de- 
fendant on  the  fourth  and  fifth  issues,  and  for  the  plaintiff 
on  the  other  issues. 

In  Easter  Term,  Jervis  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection ;  against  which 

Martin,  Barstow,  and  Wordsworth,  shewed  cause  in 
Trinity  Term  (May  26),  and  contended  that  the  pleas  were 
proved  in  substance,  or  at  least  that  there  was  evidence  to 
go  to  the  jury  in  support  of  them,  and  that  the  direction  of 
the  learned  Judge  was  substantially  correct;  for  that  the 
material  question  in  the  cause  was,  whether  these  notes 
were  given  to  the  Marylebone  Bank  as  capital,  to  be  ne- 
gotiated and  enforced  against  the  makers,  or  whether  they 
were  merely  collateral  securities  for  the  £10,000  advanced 
by  the  London  and  Westminster  Bank :  and  that  there  was 
evidence  to  shew  that  the  notes  were  sent  back  to  the  at- 
torney for  the  Marylebone  Bank  as  satisfied. 

Jervis  and  Butt,  contra,  insisted  that  the  jury  had  been 
misdirected,  with  respect  to  the  fourth  issue,  in  not  being 
told  that  the  plaintiff  was  entitled  to  the  verdict,  unless 
they  found  the  allegation  to  be  proved  (which  was  a  mate- 
rial part  of  the  plea),  that  the  £10,000  had  been  repaid 
before  the  note  became  due ;  which,  upon  the  state  of  the 
account,  it  was  clear  was  not  the  case:  and  that,  with 
respect  to  the  fifth  issue,  the  allegation  that  the  note  was 
given  for  the  accommodation  of  the  Marylebone  Bank 
(which  also  was  a  material  part  of  that  plea)  clearly  was 
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not  proved ;  for  an  accommodation  note  meant  a  note  for  1845. 
which  the  payee  undertook  to  provide  when  due,  the  maker 
only  lending  his  name;  whereas  this  note  was  unques- 
tionably given,  in  either  view  of  the  case,  with  the  inten- 
tion that  it  should  be  negotiated  and  made  available  against 
the  maker  of  it. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B. — In  this  case,  we  think  there  should  be  a 
new  trial.  The  question  turns  upon  the  fourth  and  fifth 
pleas,  upon  which  the  verdict  was  found  for  the  defendant. 
It  is  su£Scient,  as  to  the  fifth  plea,  to  say,  that  there  was  no 
evidence  that  the  promissory  note  was  made  and  delivered 
by  the  defendant  for  the  accommodation  of  the  Marylebone 
Bank,  which  is  an  essential  averment. 

As  to  the  fourth  plea,  the  difficulty  is  this.  That  plea 
states,  that  the  note  was  delivered  as  a  collateral  security 
to  the  London  and  Westminster  Bank,  for  certain  pecu- 
niary advances  made  by  them  to  the  Marylebone  Bank, 
upon  the  terms,  that  if  the  said  advances  should  be  paid 
before  the  note  became  due  and  payable  according  to  its 
tenor  and  effect,  the  defendant  should  not  be  called  upon 
to  pay  its  amount  when  due.  The  plea  then  avers,  that 
these  advances  were  accordingly  repaid  before  the  note 
became  due,  and  proceeds  to  aver  that  the  note,  after  it 
was  due,  was  indorsed  over  to  the  plaintiff  by  the  London 
and  Westminster  Bank. 

Now  we  think  that  this  question,  whether  the  advances 
in  respect  of  which  the  promissory  note  was  deposited  as  a 
collateral  security  were  repaid  to  the  London  and  West- 
minster Bank  before  the  promissory  note  became  due,  has 
not  been  distinctly  left  to  the  jury,  and  found  by  them, 
and  that  on  this  ground  there  should  be  a  new  trial.  It 
is  a  material  part  of  the  plea;  and,  if  not  found  by  the 
jury,  the  plea,  as  now  framed,  must  fail. 
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1845.  We  do  not  consider  the  question^  how  the  plea^  if 

amended^  would  stand  as  to  proof,  for  we  think  no  amend- 
ment ought  to  be  made.  At  the  time  of  granting  the  for- 
mer new  trial,  the  Court  gave  the  defendant  liberty  to 
amend,  which  liberty  the  defendant  has  not  availed  himself 
of,  and  we  think  it  is  now  too  late  for  him  to  do  so.  All 
amendments  should  be  ascertained  at  Nisi  Prius,  and 
reduced,  if  possible,  into  writing,  before  the  case  goes  to 
the  jury;  because  it  is  upon  the  amended  record  that 
their  rerdict  is  to  be  given.  If  this  is  not  done,  the  jury 
should  be  directed  to  find  certain  facts  specially,  upon 
which  the  Court  may  afterwards,  at  their  discretion,  pro- 
ceed. Unless  one  or  other  of  these  courses  be  taken, 
much  ambiguity  and  consequent  inconvenience  will  be  the 
result. 

We  think  there  must  be  a  new  trial. 

Rule  absolute. 


/icfy  9.  Gilbert  v.  Schwenck  and  Wife. 

When  two;  xBESPASS. — ^The  declaration  stated,  that  the  defend- 
rjISStedjoint  wi*«i  ^^  *^-'  MM^uJted  ouc  F.  S.  Gilbert  and  one  J.  Gilbert, 
tetumentary  n^^j^  being  the  SOUS  and  servants  of  the  plaintiff,  and  for* 
infant,  under  cibly  and  with  violence  took  away  and  removed  them  from 
sfs^ctpui  '  the  plaintiff,  and  kept  them  so  removed  for  a  long  space 
^m  ain^s^^     pf  time,  to  wit,  from  thence  hitherto;  per  quod  servitia 

the  other,  for       amisit,  &C. 

i^^Uie  inftnt  The  defendants  pleaded,  that  long  before  the  said  time 
ftilieT^u^of  when  &c.,  the  plaintiff  married  one  J.  M.  Gilbert,  since 
J^^^'  deceased,  and  that  the  said  F.  S.  GUbert  and  J.  Gilbert 
conient.  were  the  lawful  issue  of  that  marriage.    The  plea  then 

stated,  that,  by  a  codicil  to  the  wiU  of  J.  M.  Gilbert,  he 
willed  and  directed  that  William  Gilbert  should  be  a  guar- 
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dian  of  the  said  F.  S.  Oilbert  and  J.  Oilbert^  ''with  a  cer-  1845. 
taiD  person  therein  in  that  behalf  named,"  and  did  thereby  gilbbbt 
dispose  of  the  cnstodvj  governance,  and  tuition  of  the  said  v. 

p.  S.  GUbert  and  J.  Gilbert,  to  the  said  William  Gilbert 
and  the  said  other  person,  in  possession,  &c.  The  plea  then 
alleged  the  death  of  J.  M.  Gilbert,  without  revoking  his 
will,  and  the  acceptance  of  the  trust  by  William  Gilbert, 
whereby  he  became  lawful  guardian,  with  the  said  other 
person,  of  the  said  children ;  and  it  then  stated,  that  the 
children  were  under  the  age  of  eight  years  and  above  the 
age  of  four,  and  were  in  the  custody  of  the  plaintiff  as  such 
servants  as  in  the  declaration  mentioned,  and  that  she  had 
them  in  her  custody  without  the  license  or  consent  and 
against  the  will  of  the  said  William  Gilbert,  who  was  de- 
sirous of  having  the  care,  custody,  &c.  of  them.  The  plea 
then  averred  a  request  by  the  defendants,  as  servants  of 
William  Gilbert,  to  the  plaintiff,  to  deliver  up  the  children 
to  William  Gilbert,  the  refusal  of  the  plaintiff,  and  the  re- 
moval by  the  defendants  of  the  children,  by  command  of 
William  Gilbert,  that  he  might  have  the  care,  custody, 
&c.  of  them. — ^Verification. 

Replication,  that,  by  the  said  codicil,  the  said  William 
Gilbert  was  appointed  joint  guardian  with  the  plaintiff 
during  her  life  or  widowhood,  the  plaintiff  being  the  said 
''  other  person  '^  in  the  said  codicil  named;  and  that  the 
plaintiff  accepted  the  said  trust,  and  had  continued  un« 
married,  &c. — ^Verification. 

Special  demurrer,  and  joinder  in  demurrer. 

In  Trinity  Term  (May  28), 

Jervis  argued  in  support  of  the  demurrer. — This  replica- 
tion is  bad,  both  on  the  ground  of  departure  from  the  de- 
claration, and  also  for  not  alleging  that  which  is  necessary 
to  found  the  right  of  the  plaintiff  to  complain  of  the  tres- 
pass as  the  testamentary  guardian  of  the  infant.  But,  in 
the  first  place,  no  action  will  lie  by  the  testamentary  guar- 
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1345.  diaa  against  the  defendants^  for  taking  oat  of  her  custody 
a  child,  in  which  the  party  by  whose  authority  they  acted 
had,  as  co-guardian  with  her,  a  joint  interest.  It  is  like 
the  case  of  joint-tenants  of  a  chatteL  Donaldson  y.  fVil^ 
liama  (a)  is  in  point.  There  it  was  held,  that  one  of  two 
partners,  joint-tenants  of  a  house  in  which  they  carried  on 
their  joint  business,  had  a  right  to  authorize  a  joint  weekly 
senrant  to  remain  in  the  house,  although  the  other  partner 
had  regularly  given  him  a  week's  notice  to  leave  the  ser- 
vice. But  further,  here  the  declaration  is  founded  upon 
the  fact  of  the  children  being  the  servants  of  the  plaintiff, 
and  upon  a  trespass  per  quod  servitium  amisit.  The  de- 
fendants justify  the  trespass  under  their  testamentary  guar- 
dian; to  which  the  plaintiff  replies,  that  she  is  so  also.  That 
is  a  departure  from  the  declaration:  her  being  their  guar- 
dian does  not  make  her  their  mistress.  There  is  no  ques- 
tion here  as  to  her  right  to  have  the  custody  of  them  for 
the  purpose  of  nurture,  or  of  any  parental  right.  \Plati, 
B. — Is  not  the  plea  bad?]  No;  for  the  stat.  12  Car.  2, 
c.  24,  s.  8,  gives  to  the  testamentary  guardian  a  positive 
control  over  the  infant  after  the  father^s  death,  although 
the  Courts,  in  their  discretion,  have  said  that  they  will  not 
remove  it  out  of  the  custody  of  the  mother  within  a  certain 
age.  Upon  the  plea,  it  must  be  taken  as  if  the  plaintiff 
were  not  named  as  a  guardian  in  the  will  at  all.  The  plea 
in  effect  says,  the  infants  were  in  the  service  of  the  plaintiff 
without  the  license  of  William  Gilbert  as  their  testamentary 
guardian,  and  the  defendants  took  them  away  by  his  au- 
thority. Then  the  plaintiff,  in  her  replication,  claims  them 
in  the  same  character :  and  it  does  not  even  say  that  she 
had  the  possession  of  them  as  her  wards ;  but  merely  that 
she  also  is  testamentary  guardian.  The  action  under  the 
statute,  as  guardian,  is  quite  different  from  the  present; 
and  there  the  damages  go  to  increase  the  estate  of  the 

(a)  I    C.&M.345. 
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child.    But  when  she  comes  into  conflict  with  the  co-        1845, 
guardian,  she  cannot,  as  against  him,  assume  the  character      gilbkT' 
of  mother i  and  therefore  mistress.    Littleton  says  expressly  r>, 

(s.  323),  *'  Where  two  be  possessed  of  the  wardship  of  the 
body  of  an  infant  within  age,  if  the  one  taketh  the  infant 
out  of  the  possession  of  the  other,  the  other  hath  no  re- 
medy by  an  action  by  the  law,  but  to  take  the  infant  out 
of  the  possession  of  the  other  when  he  sees  his  time.'' 

Peacock,  contra. — ^The  plea  is  bad  in  substance.  This 
action  is  brought  in  right  of  the  plaintiff's  character  as 
mistress  of  servants — not  merely  as  mother,  nor  as  gtwrdian. 
It  is  only  on  this  ground  that  the  mother  can  sue  for  an 
injury  to  her  child;  the  declaration  therefore  alleges  a  loss 
of  service.  The  plea  admits  they  were  her  servants ;  but 
if  so,  the  testamentary  guardian  cannot  take  an  infant  out 
of  the  custody  of  its  master  or  mistress,  and  so  destroy 
the  contract  of  service.  Suppose  the  case  of  an  infant  of 
the  age  of  eighteen  or  nineteen,  with  no  provision  under 
his  father's  will,  who  has  bound  himself  apprentice  to  a 
trade :  can  his  uncle,  who  may  have  been  appointed  his 
testamentary  guardian,  take  him  out  of  his  master's  cus- 
tody, and  prevent  his  earning  his  wages  ?  [Polhck,  C.  B. 
— The  question  is,  whether  an  infant  can  make  a  contract 
of  service  which  shall  prevent  the  right  of  custody  of  the 
guardian  under  the  act  of  Parliament.]  Suppose  the  co- 
guardian  seduced  the  infant  daughter  while  living  with  her 
mother,  surely  she  might  sue  him  for  the  seduction ;  yet 
she  cannot,  unless  the  infant  could  make  a  good  contract 
of  service  with  her.  In  Rew  v.  The  Inhabitants  of  Chilles- 
ford  (a),  it  is  laid  down  that  an  infant  may  bind  himself 
apprentice  to  a  stranger  without  the  concurrence  of  his 
father,  and  thereby  gain  a  settlement.  But  here  the  at- 
tempt is  made  by  one  of  the  testamentary  guardians  to  de- 

(a)  4  B.  &  Cr.  94. 
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1845.  stroj  the  infant's  contract^  whereas  it  is  only  the  two  giiar- 
^J]]J^  dians  who  represent  the  fiither.  Then,  as  to  the  alleged 
departure,  the  replication  sufficiently  supports  the  declara- 
tion, which  shews  the  action  to  be  brought  by  the  plain- 
tiff in  the  character  of  mother  and  mistress,  whilst  the  re- 
plication merely  shews  that  the  contract  of  service  was 
entered  into  with  the  consent  of  the  other  testamentary 
guardian,  namely,  the  plaintiff  herself. 

Jervis,  in  reply. — It  is  admitted  on  the  other  side  that 
this  declaration  is  not  founded  upon  any  right  of  guardian- 
ship, but  upon  a  supposed  contract  of  service.  Then  the 
plea  is,  that  that  contract  was  entered  into  without  the 
consent  of  the  testamentary  guardian.  That  is  a  sufficient 
answer;  for  an  infant  cannot  disentitle  his  guardian  to  his 
statutory  right,  by  making  a  private  contract  of  service  with 
a  third  party.  He  may,  indeed,  as  in  Bex  v.  ChiUesford, 
contract  for  his  own  benefit,  and  so  acquire  a  settlement, 
and  the  assent  thereto  of  the  father  will  be  presumed  till 
the  contrary  appears.  But  such  a  contract  is  not  valid 
to  prevent  the  dissenting  testamentary  guardian  firom  in- 
tervening. The  two  stand  in  loco  parentis.  The  remedy 
of  the  master,  if  any,  must  be  against  the  one  who  con- 
sented to  the  contract.  If  one  guardian  can,  as  is  ex- 
pressly said  by  Littleton,  take  the  infant  out  of  the  posses- 
sion of  the  other,  and  no  action  lies,  no  action  also  can  lie 
by  the  party  who  is  the  master  with  consent  of  the  other 
guardian.  But  here,  in  her  replication,  the  plaintiff  as- 
sumes a  new  character.  {Bolfe,  B. — ^No;  she  is  not  going 
on  her  title  as  guardian,  but  only  shewing  why  the  facts 
alleged  in  the  plea  do  not  destroy  her  title  as  mistress,  be- 
cause she  says  the  contract  of  service  was  made  with  the 
consent  of  the  co-guardian.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 


SCHWBMCK. 
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Platt,  B. — [His  lordship  stated  the  pleadings^  and  con-         1345, 
tinned:] — The  qnestion  raised  upon  this  demurrer  is,  whe-      ^   - 
ther  William  Gilbert,  by  reason  of  his  having  been  united     ^    v. 
with  the  testator's  widow  in  the  testamentary  guardian- 
ship of  infant  children,  the  issue  of  her  marriage  with  her 
deceased  husband,  could  legally  remove,  against  her  will 
and  during  her  widowhood,  those  children  from  her  cus- 
tody and  service.    The  solution  of  this  question  depends 
upon  the  nature  of  the  power  which,  at  the  time  of  the  al- 
leged trespass,  vested  in  William  Gilbert  by  virtue  of  his 
appointment  of  joint  guardian. 

Guardians  appointed  by  will,  according  to  the  statute  of 
12  Car.  2,  c.  24,  have  no  more  power  than  guardians  in 
socage,  and  are  but  trustees.  This  doctrine  is  recognized 
in  The  Duke  of  Beainfort  v.  Berty  (a)  and  Frederick  v.  Drede^ 
rick  (Jbi).  But  one  of  two  joint  trustees  cannot  act  in  the 
trust  in  defiance  of  the  will  of  the  other;  each  has  an 
equal  power.  It  seems  to  follow,  that  as  the  children  were 
in  the  custody  of  the  plaintiff,  and  in  a  service  which,  upon 
these  pleadings,  must  be  taken  to  have  been  in  its  nature 
lawful,  the  defendants,  as  the  servants  of  William  Gilbert, 
were  not  justified  in  removing  them  against  the  plaintiff's 
wiU. 

It  is  unnecessary  to  discuss  the  effect  of  the  plaintiff's 
being,  in  the  absence  of  any  appointment  of  testamentary 
guardian,  the  natural  guardian  of  the  infants.  We  think 
that,  upon  the  pleadings,  the  plaintiff  is  entitled  to  judg- 
ment. 

Judgment  for  the  plaintiff. 


(a)  I  p.  Win«.703.  (b)  Id.  721. 
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J^y  ^'  HooAETH  v.  Penny  and  Another. 

Replevin,  for  taking,  at  the  ''Wharton  Patent  Salt 
Works/'  in  the  county  of  Chester,  five  hundred  tons  of 
salt,  the  property  of  the  plaintiff. 

The  first  avowry  stated,  that  one  William  Fumival,  being 

possessed  of  the  said  salt  works  and  furnaces,  by  a  deed  of 

annuity,  of  ten  parts,  dated  the  19th  of  April,  1830,  made 

worki,  in  order   between  the  said  William  Fumival  of  the  first  part,  Maxi- 

to  niae  money 

milian  Kymer  of  the  second  part,  Levi  Ames,  James  Brown, 
Thomas  William  Clagett,  Charles  Chatfield,  John  Deacon, 
Thomas  Nash  Kemble,  Christopher  Kymer,  Francis  Eem- 
ble,  and  Frederick  Lock,  of  the  several  other  parts  respect- 


In  replevin, 
the  defendants 
avowed  for  a 
distreH  under 
an  annuit  J 
deed;  which 
redted  that  F., 
lAo  was  the 
heneSciallcmee 
of  certain  salt- 


Ibr  carrying 
them  on,  luul 
contracted  with 
K.  to  grant 
him  an  annnitr 
ofjei050,in 
oonsideration 
ofjeu,500, 

and  that  K.,  heing  unable  to  provide  the  whole  sum  himself,  had  entered  into  sub-contracts  with 
seven  other  persons  to  take  portions  of  the  annuity,  each  advancing  a  part  of  the  consideration 
money ;  and,  after  reciting  all  these  contracts,  and  the  payment  by  the  different  parties  of  their 
respective  proportions  of  the  j|14,500,  the  deed  contained  a  grant  by  F.  to  C.  and  D.  of  ei^t 
several  annuities,  making  together  an  annuity  of  j^l050,  in  trust  for  the  several  persons  advanc- 
ing the  money,  with  the  usiul  powers  of  distress.  The  avowry  then  set  out  two  other  deeds,  by 
one  of  which  C.,  and  by  the  other  of  which  S.,  a  trustee  nominated  in  D.'s  place  under  the  1 
Will.  4,  c  60,  assigned  "  the  said  several  annuities"  to  the  defendants,  who  then  avowed  die 
taking  for  a  distress  in  respect  of  one  of  the  annuities  in  arrear.  There  were  similar  avowries  for 
arrears  of  others  of  the  annuities.  The  plaintiff  pleaded  in  bar,  first,  non  est  factum ;  secondly, 
that  C.  did  not  assign  "  the  said  annuity"  modo  et  formft ;  thirdly,  that  D.  was  not  a  trustee 
within  the  1  WilL  4,  c.  60 ;  fourthly,  that  S.  did  not  assign  the  annuity  modo  et  form& ;  and 
lastly,  (after  craving  oyer  of  the  annuity  deed),  that  no  memorial  was  duly  inrolled.  The  defend- 
ants joined  issue  on  the  first  four  pleas,  and  to  the  fifth  replied,  that  the  memorial  was  duly 
inrolled ;  setting  it  out.  The  plaintiff  rejoined,  that  the  memorial  contained  certain  untrue 
statements  as  to  the  parties  beneficially  interested,  and  the  pecuniary  considerations  for  the 
annuities.  The  defendants  surrejoined,  that  the  memorial  did  truly  state  the  names  of  the 
persons  by  whom  the  several  aimuities  were  to  be  received,  and  the  pecuniary  considerations  for 
granting  the  same :  on  which  issue  was  joined : — Held,  first,  that  the  annuity  deed  only  required 
a  stamp  in  respect  of  the  aggregate  sum  paid  to  F.  for  the  annuity  of  J^1050,  and  that  it  need 
not  be  the  aggregate  of  the  stamps  required  on  each  of  the  several  annuities  into  which  it  was 
divided. 

Secondly,  that,  if  there  was  a  variance  in  stating  in  the  avowries  that  C.  and  S.  assigned 
**  the  said  annuity"  to  the  defendants,  whereas  the  legal  effect  of  each  of  the  assignments  was  to 
convey  a  moiety  only,  this  was  a  defect  which  ought  to  be  amended  at  Nisi  Prius. 

Hie  memorial,  in  the  column  headed  **  Consideration,  and  how  paid,"  first  set  forth  the 
sums  paid  by  the  several  sub-purchasers  to  K.,  for  their  several  annuities,  and  then  stated  the 
sums  paid  by  K.  to  F.,  which  it  described  as  composed  of  4^7500  paid  by  K.  as  the  considera- 
tion for  his  own  share  of  the  annuity,  and  of  the  other  sums  paid  to  K.  by  the  sub-purchasers 
as  before  mentioned.  In  the  former  part  of  the  column  there  were  some  inaccuracies  in  tiie 
statement  of  the  manner  of  payment;  but  the  latter  part  correctly  stated  the  payments  to  F. : — 
Held,  that  the  memorial  was  sufficient. 

Sembie,  that  the  onus  of  proof,  upon  the  issue  relating  to  the  memorial,  was  upon  the  plain- 
tiff ;  for  that  the  memorial  would  be  taken  to  be  correct  till  the  contrary  was  shewn. 
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ively^  did  give  and  grant  to  the  said  Francis  Eemble  and  1845. 
Frederick  Lock^  in  trusty  their  executors,  administrators, 
and  assigns,  one  annuity  of  J6100  for  ninety-nine  years, 
if  certain  parties  therein  named  should  so  long  live,  to  be 
paid  quarterly,  with  a  power  of  distress  to  them,  if  the 
annuity  should  be  in  arrear  for  twenty-one  days ;  that,  by 
an  indenture  of  the  6th  October,  1840,  Lock  assigned  to 
the  defendants  ''  the  said  annuity  or  yearly  sum  of  iElOO, 
and  all  powers  and  remedies  for  securing  and  obtaining 
payment  thereof:'^  that  an  order  in  Chancery  was  made, 
that  Henley  Smith  should,  in  the  place  of  Kemble,  who 
was  a  trustee  within  the  meaning  of  the  statute  11  Gea 
4  &  1  Will.  4,  e.  60,  and  then  out  of  the  jurisdiction  of 
the  Court,  assign,  or  join  Lock  in  assigning,  the  said  an- 
nuity of  £100  to  the  defendants ;  that  the  said  H.  Smith 
did  accordingly,  by  another  indenture  of  the  28th  of  April, 
1841,  assign  and  set  over  to  the  defendants,  amongst  other 
things, ''  the  aforesaid  annuity  or  yearly  sum  of  £100,  and 
all  powers  and  remedies  for  securing  and  obtaining  pay- 
ment thereof."  Averment,  that  182.  8».  6d.,  part  of  the 
said  annuity,  was  in  arrear.  The  second,  third,  fourth, 
fifth,  and  sixth  avowries  were  similar  to  the  first,  except 
that  they  avowed  for  the  taking  of  a  distress  in  respect 
of  five  other  similar  annuities  of  £85,  £50,  £70,  £140, 
and  £515  respectively,  payable  by  the  plaintiff  to  certain 
parties  therein  named,  and  assigned  to  the  defendants  in 
trust,  as  above  mentioned. 

The  plaintiff  pleaded  to  the  first  avowry,  first,  as  to  the 
deed  of  the  I9th  of  April,  1880,  non  est  factum ;  secondly, 
that  Lock  did  not  assign  the  said  annuity  to  the  defend- 
ants, modo  et  formft;  thirdly,  that  Kemble  was  not  a 
trustee  within  the  meaning  of  the  said  act  of  Parliament; 
fourthly,  that  Henley  Smith  did  not  assign  the  said  an- 
nuity to  the  defendants,  modo  et  formA;  fifthly  (after 
setting  out  the  annuity  deed  of  the  19th  of  April  on  oyer), 

kk2 
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1846.  that  no  memorial  of  the  said  annuity  was  inroUed  in  ChiEUi- 
eery,  as  required  by  the  statute.  Similar  pleas  were  also 
pleaded  to  each  of  the  other  aTowries. 

The  defendants  replied^  joining  issue  on  all  the  pleas 
except  the  fifths  tenth,  twentieth,  twenty-sixth,  and  thirty- 
first,  which  related  to  the  memorial;  and  as  to  those  they 
replied,  that  a  memorial  was  duly  inroUed,  setting  forth  a 
copy  thereof.  The  plaintiff  rejoined,  that  the  memorial  so 
inroUed  did  not  truly  state  the  names  of  the  person  and  per- 
sons by  whom  the  said  annuities  or  yearly  sums  were  to  be 
beneficially  received,  and  the  pecuniary  consideration  for 
granting  the  same,  but  on  the  contrary  thereof,  the  said 
memorial,  so  far  as  the  same  related  to  the  said  annuity 
of  £100,  was  and  is  false  and  untrue  in  this,  to  wit,  that 
the  said  James  Brown,  in  the  said  memorial  mentioned, 
was  not  nor  is  the  only  person  by  whom  the  said  last^ 
mentioned  annuity  was  to  be  beneficially  received,  nor  was 
the  sum  of  £1000,  in  the  memorial  mentioned,  the  consi- 
deration for  the  grant  by  the  said  William  Furnival  of 
the  said  annuity;  nor  was  the  consideration  for  such  grant 
paid  in  a  note  or  notes  of  the  Grovernor  and  Company  of 
the  Bank  of  England  to  the  said  M.  B.  Kymer.  The 
other  rejoinders  contained  similar  averments  as  to  the 
annuities  of  £36,  £50,  £70,  £140,  and  £516,  respectively. 
Surrejoinder,  that  the  memorial,  so  as  aforesaid  inroUed  in 
Chancery,  did  truly  state  the  name  and  names  of  the  per- 
son and  persons  by  whom  the  annuities  were  to  be  bene- 
ficiaUy  received,  and  the  pecuniary  considerations  for 
granting  the  same ;  concluding  to  the  coantry ;  and  issue 
thereon. 

At  the  trial,  before  Polhek,  C.  B.,  at  the  Middlesex  Sit- 
tings after  Michaelmas  Term,  1844,  the  foUowing  facts  ap- 
peared:— ^The  plaintiff  was  the  manager  of  the  Wharton  Salt 
Works,  in  Cheshire,  which  were  in  the  occupation  of  the 
National  Patent  Salt  Company.    The  defendants  were  trns- 
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tees  for  the  parties  beneficially  entitled  to  certain  annuities  1845. 
charged  upon  the  said  salt  works,  and  the  distress  in  ques- 
tion was  levied  for  the  arrears  of  the  annuities  due  up  to  the 
12th  of  January,  1844.  In  the  year  1880,  Maximilian  Ri- 
chard Eymer  contracted  with  William  Furnival,  the  original 
grantor  of  the  annuities,  for  the  purchase  of  an  annuity  of 
£1050,  and  for  a  lease  of  a  portion  of  the  Wharton  Salt 
Works,  then  held  by  Furnival,  of  which  the  consideration 
was  agreed  to  be  J614,500,  £500  of  it  being  the  consider- 
ation for  the  lease,  and  the  residue  the  consideration  of  the 
annuity.  Kymer,  being  unable  to  provide  the  whole  of 
the  money,  applied  to  several  persons  to  take  parts  of  the 
annuity,  and  find  proportionate  parts  of  the  purchase- 
money  ;  and  it  was  ultimately  arranged  that  Furnival,  in- 
stead of  granting  an  annuity  of  £1060  to  Kymer,  should 
grant  eight  several  annuities  of  £70,  £100,  £85,  £50, 
£70,  £70,  £140,  and  £515,  to  Messrs.  Eemble  and  Lock, 
in  trust,  on  receipt  thereof,  to  pay  the  same  to  Clagett  & 
Pratt,  who  were  trustees  for  the  several  parties  with  whom 
Eymer  had  contracted.  This  was  done,  and  a  memorial, 
of  which  the  following  (so  far  as  it  is  necessary  to  state  it 
in  this  case)  is  a  copy,  was  duly  inroUed  in  Chancery : — . 
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The  annuities  in  qnestion  were  duly  paid  by  Furniyal  for  1846. 
several  years,  until  he  became  insolvent ;  and  his  assignees 
sold  his  interest  in  the  lease  and  premises  on  which  the 
annuities  were  charged,  to  the  ''National  Patent  Salt 
Company/'  In  the  year  1840,  the  defendants  were  ap- 
pointed trustees  for  the  annuitants,  in  the  room  of  Messrs, 
Eemble  and  Lock.  Accordingly,  Lock,  by  a  deed  dated 
6th  December,  1840,  assigned  his  interest  to  the  defend 
ants.  The  terms  of  this  deed  purported  to  pass  the  whole 
of  the  annuities,  not  an  undivided  moiety  only :  and  by 
another  deed,  dated  28th  April,  1841,  Mr.  Henley  Smith 
(having  been  duly  appointed,  by  an  order  of  the  Court  of 
Chancery  made  under  the  1  Will.  4,  c.  60,  to  assign  for 
Kemble,  who  was  then  in  Australia)  assigned  to  the  de- 
fendants Eemble*s  interest  in  the  annuities,  in  the  same 
terms.  The  annuities  continued  to  be  paid  to  the  defend- 
ants by  the  National  Patent  Salt  Company  until  the  end 
of  the  year  1848,  when  they  refused,  in  consequence  of 
the  alleged  insufficiency  of  the  memorial,  to  make  any  fur- 
ther payments  in  respect  of  them.  In  consequence  of 
such  refusal,  the  distress  was  taken  out  of  which  this  ac- 
tion arose. 

The  annuity  deed,  when  produced  in  evidence  at  the 
trial,  bore  a  stamp  of  £130,  being  the  amount  required  by 
the  Stamp  Act  for  an  annuity  of  £1060. 

The  Lord  Chief  Baron  ruled,  after  argument,  that  on 
these  pleadings  the  defendants  were  bound  to  begin;  it 
being  agreed,  that,  if  the  Court  should  be  of  a  contrary 
opinion,  the  parties  should  be  in  the  same  situation  as  if 
no  evidence  at  all  had  been  given*  The  defendants  accord- 
ingly began,  and  proved  the  facts  above  stated. 
*  For  the  plaintiff,  three  objections  were  made.  First, 
that  the  annuity  deed  was  not  duly  stamped;  for  that  the 
grant  thereby  made  to  each  of  the  annuitants  was  to  be 
considered  as  a  separate  and  distinct  transaction,  and  the 
deed  ought  therefore  to  have  borne  several  stamps  in  re- 
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spect  of  each^  amoanting  in  the  whole  to  £160.  Secondly^ 
that  the  plamtilff  was  entitled  to  a  verdict  on  the  second 
and  fourth  pleas^  on  the  ground  tbat^  although  the  assign- 
ments, on  the  face  of  them,  purported  to  be  assignments  of 
the  whole  annuity,  yet  as  Lock  and  Eemble  were  only 
joint-tenants  of  the  annuity,  the  legal  effect  of  each  of  the 
deeds  of  assignment  was  to  dispose  of  one  moiety  thereof 
only,  and  therefore  the  pleas  were  proved.  On  the  same 
ground  the  verdict  was  claimed  for  the  plaintiff  also  on  the 
third  plea,  that  Kemble  was  not  a  trustee  of  the  annuity. 
The  learned  Judge  offered  to  amend  the  avowries  (subject 
to  the  opinion  of  the  Court  as  to  the  propriety  of  such 
amendment),  by  stating  the  assignments  to  have  been 
assignments  of  the  moieties  only,  and  Eemble  to  be  a 
trustee  of  a  moiety  only ;  but  the  defendants^  counsel  de- 
clined to  amend,  insisting  that  no  amendment  was  neces- 
sary. Thirdly,  it  was  objected  that  the  memorial  was  in- 
valid; that  the  consideration  of  the  annuity,  and  the  names 
of  the  parties  beneficially  interested,  were  not  properly 
stated  in  it,  there  being  a  variance  between  the  mode  of 
stating  them  in  the  memorial,  and  the  statement  in  the 
annuity  deed.  The  Lord  Chief  Baron  reserved  the  two 
latter  points  for  the  consideration  of  the  Court,  and  the  de- 
fendants had  a  verdict,  with  liberty  to  the  plaintiff  to  move 
to  enter  a  verdict  for  him  on  such  of  the  issues  as  the 
Court  should  think  fit :  the  question  as  to  the  propriety 
of  the  amendment  being  also  reserved. 

In  Easter  Term,  Jervis  obtained  a  rule  nisi  pursuant  to 
the  leave  reserved,  or  for  a  new  trial,  on  the  ground  of  the 
insufficiency  of  the  stamp :  against  which,  in  Trinity  Term, 
(May  23), 

E.  V.  Williams  and  Couch  {Kelly  with  them)  shewed 
cause. — ^First,  it  was  erroneously  ruled  at  the  trial  that 
the  defendants  were  bound  to  begin.  The  onus  of  proving 
the  memorial  to  be  false  lay  upon  the  plaintiff.   Surely  the 
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grantee  of  an  annuity  is  not  to  have  the  burden  thrown  1845. 
upon  him,  at  any  distance  of  time,  to  prove  that  the 
memorial  is  true.  It  is  supposed  to  be  correct  till  the 
contrary  is  shewn.  It  is  true  the  affirmative,  in  point  of 
form,  lay  upon  the  defendants ;  but  that  is  not  the  test.  It 
is  like  the  case  of  an  action  upon  a  bill  or  note,  where  the 
issue  is  upon  the  consideration;  there,  although  in  terms 
the  affirmative  of  the  issue  would  be  upon  the  plaintiflF,  yet 
it  is  for  the  defendant  to  shew  by  evidence  that  there  was 
no  consideration.  [Alderaon,  B. — ^Must  not  the  defendants 
begin  on  non  est  factum,  in  order  to  prove  the  deed?] 
If  there  be  any  issue  on  the  plaintiff,  he  must  begin.  [AU 
derwfiy  B. — That  rule  does  not  apply  to  replevin.  Sup- 
pose no  evidence  at  all  were  given,  for  whom  would  be  the 
verdict?  The  defendants  avow  the  taking  under  the  deed, 
and  they  must  prove  their  averment.  The  plaintiff  denies 
a  material  part  of  their  avowry,  and  therefore  they  must 
prove  it.  Whether  the  defendants  were  bound  to  give  any 
evidence  on  this  particular  issue,  is  another  question. 
The  object  of  the  statute  is  only  that  the  consideration  may 
be  stated,  so  that  it  may  be  detected  if  untrue.  The  words 
of  the  act  (53  Geo.  8,  c.  141,  s.  2)  are  observable ;  it  does 
not  say  that  a  true  memorial  shall  be  inrolled,  but  only  ''  a 
memorial ;''  that  is,  it  requires  the  party  to  state  the  con- 
sideration of  the  annuity  in  a  manner  by  which  he  may 
afterwards  be  bound.  It  would  certainly  be  very  inconve- 
nient if  it  were  otherwise.  These  pleadings  point  out  par- 
ticular untruths  in  the  memorial :  now,  if  the  issue  be  on 
the  defendants,  they  must  prove  the  whole  of  the  memorial 
to  be  true,  and  those  particular  matters  are  immaterial 
parts  of  the  issue.]  In  Doe  d.  Griffin  v.  Mason  (a),  Lord 
EUenborouffh,  C.  J.,  ruled,  that,  in  ejectment  on  the  assign- 
ment of  a  term  to  secure  an  annuity,  a  proper  memorial  of 
the  annuity  deeds  would  be  presumed,  until  the  contrary 

were  shewn. 

(a)  3  Campb.  7. 
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1845.  The  first  question  raised  by  this  rule  is  as  to  the  suffi- 

ciency of  the  stamp  of  i6180  on  the  annuity  deed.  That 
depends  on  the  language  of  the  Stamp  Actj  55  Geo.  3^ 
c  184,  sched..  Part  1,  title  "Conveyance:"— "Where  any 
lands  or  other  property,  contracted  to  be  purchased  by 
two  or  more  persons  jointly,  or  by  any  person  for  himself 
and  others,  or  wholly  for  others,  at  one  entire  price  for  the 
whole,  shall  be  conveyed  in  parts  or  parcels,  by  sgHtraU 
deedi  or  insirumenis,  to  the  persons  for  whom  the  same 
shall  be  purchased,  for  distinct  parts  or  shares  of  the  pur- 
chase-money, the  principal  or  only  deed  or  instrument 
of  conveyance  of  each  separate  part  or  parcel  shall  be 
charged  with  the  ad-valorem  duty  in  respect  of  the  sum  of 
money  therein  specified  as  the  consideration  fior  the  same. 
....  But  if  separate  parts  or  parcels  of  such  lands 
or  other  property  shall  be  conveyed  to»  or  to  the  use  of,  or 
in  trust  for  different  persons,  in  and  by  one  and  the  same 
deed  or  instrument,  then  such  deed  shall  be  charged  with 
the  ad-valorem  duty  in  respect  of  the  aggregate  amount  of 
the  purchase  or  consideration  monies  therein  mentioned  to 
be  paid  or  agreed  to  be  paid  for  the  lands  or  property 
thereby  conveyed.''  This  is  a  grant  by  Fumival  of  the 
original  annuity  of  i61060,  in  separate  portions,  by  one 
deed,  in  fulfilment  of  the  arrangement  therein  mentioned; 
and  the  original  consideration  is  not  altered.  The  case 
faUs,  therefore,  within  the  latter  of  the  above  classes. 
The  principle  of  the  act  seems  to  be,  that  where,  out  of 
a  single  contract,  separate  properties  are  created  by  one 
conveyance,  the  duty  is  payable  only  on  the  aggregate 
sum  which  is  the  consideration  for  them  all;  but  that 
where  the  parties  choose  to  have  a  separate  deed  for  each 
property,  it  is  otherwise.  Even  if  there  be  any  doubt  or 
ambiguity  in  the  language  of  the  act,  it  must  be  construed 
in  favour  of  the  subject.  The  clause  just  dted,  undoubt- 
edly, does  not  precisely  hit  the  present  case,  because  in 
terms  it  applies  only  where  the  contract  is  originally  made 
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by  A.  on  behalf  of  himself  and  others.  Bat  here  the  trans-  1846. 
action  amounted  to  a  new  contract  with  Kymer  for  these 
several  annuities^  before  the  execution  of  the  conveyance^ 
and  then  Kymer  became  a  person  contracting  on  behalf  of 
himself  and  others  for  the  purchase  of  the  different  an- 
nuities, making  up  altogether  the  annuity  of  i6l050.  It 
may  be  granted  that  the  stamp  is  to  be  imposed  on  the 
second  consideration;  but  it  is  upon  the  aggregate  mm. 

Secondly,  with  respect  to  the  averments  of  the  assign- 
ments by  Lock  and  Kemble,  the  objection  taken  is,  that 
the  avowries  state  those  assignments  according  to  their 
actual  form,  instead  of  their  legal  effect^  and  so  that  there 
is  a  variance.  This  might  possibly  be  a  good  objection  on 
special  demurrer ;  but  after  pleading  over,  the  averment 
will  be  understood  in  the  manner  which  will  support  and 
give  efficacy  to  the  whole  of  the  pleadings ;  that  is,  it  will 
be  construed  according  to  its  legal  effect^  as  a  conveyance 
of  a  moiety  only :  Bushell  v.  Bevan{a).  The  averment  now 
means^  that  each  of  these  persons  bargained  and  sold  ac- 
cording  to  hie  inierest,  which^  on  the  face  of  the  avowries, 
appears  to  be  in  a  moiety  only.  But  if  this  be  at  all  doubt- 
ful, the  Court  will  give  leave  to  amend  the  pleadings,  pur- 
suant to  the  leave  reserved.  [Aldereon,  B. — Surely  the 
Court  will  grant  an  amendment^  if  there  be  anything  in 
the  objection.] 

Thirdly,  the  memorial  is  sufficient  (assuming  that  the 
onus  was  upon  the  defendant  to  prove  it  so).  The  key  to 
its  proper  construction  consists  in  separating  the  first  six 
clauses  from  the  last  clause,  in  the  column  headed  "  Con- 
sideration, and  how  paid.''  The  first  six  clauses  have  re- 
ference to  Kymer  and  the  different  parties  with  whom  he 
had  made  the  arrangement  for  the  division  of  the  annuity 
into  portions,  and  state  how  those  considerations  were 
paid.  Then  the  last  clause  describes  how  the  whole  consi- 
deration was  paid  by  Kymer  to  Furnival,  by  referring  to 

(a)  1  BiDg.  N.  C.  119;  4  M.  &  Scott,  622. 
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1845.        the  previous  payments  by  the  sub-contractors  to  Kymer. 
[Pollock,  C.  B. — Both  are  stated^  and  both  are  true.] 

Jervis,  Watson,  Peacock,  and  Manisty,  in  support  of  the 
rule. — Firsts  this  transaction  amounted  to  a  grant  of  seye- 
ral  distinct  annuities^  and  a  separate  stamp  was  therefore 
required  in  respect  of  each.  The  clauses  of  the  Stamp  Act 
referred  to  on  the  other  side  do  not  apply  to  this  case ; 
because  here  the  title  of  the  anuuitants  arises,  not  under 
the  original  contract,  but  under  the  several  sub-contracts. 
Suppose  Kymer  had  contracted  to  sell  again  for  more 
than  the  original  consideration,  would  there  not  have  been 
an  ad  valorem  duty  payable  on  the  larger  amount?  The 
interests  of  these  snb-purchasers  are  altogether  several. 
They  have  no  privity  whatever  with  Fumival.  The  case 
falls  rather  within  the  subsequent  class  mentioned  in  the 
act : — "  Where  any  person,  having  contracted  for  the  pur- 
chase of  any  lands  or  other  property,  but  not  having  ob- 
tained a  conveyance  thereof,  shall  contract  to  sell  the  whole 
or  any  part  or  parts  thereof,  to  any  other  person  or  per- 
sons, and  the  same  shall  in  consequence  be  conveyed  by 
the  original  seller  to  different  persons  in  parts  or  parcels, 
the  principal  or  only  deed  or  instrument  of  conveyance  of 
each  part  or  parcel  thereof,  shall  be  charged  with  the  ad- 
valorem  duty  in  respect  only  of  the  purchase  or  considera- 
tion money  which  shall  be  therein  mentioned  to  be  paid  or 
agreed  to  be  paid  for  the  same  by  the  person  or  persons  to 
whom,  or  to  whose  use,  or  in  trust  for  whom  the  convey- 
ance shall  be  made,  without  regard  to  the  amount  of  the 
oriffinal  purchaae-money/'  That  applies  equally  where  seve- 
ral persons  have  taken  several  interests  by  the  same  deed, 
as  where  there  are  separate  conveyances  to  each  of  them. 
The  language  of  Parke,  B.,  in  Lane  v.  Drinkwater  (a),  is 
in  point  to  shew  that  these  are  several  and  distinct  an- 
nuities, in  which  each  of  the  parties  has  a  separate  interest. 

(a)  1  C.  M.  &  R.  612. 
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Secondly^  there  is  a  yariance  between  the  avowries  and  1845. 
the  evidence;  for  the  assignments  are  pleaded  in  the 
avowries  as  assignments  of  the  whole  annuity,  whereas 
they  were  in  fact  assignments  of  a  moiety  of  the  annuity 
only,  the  assignees  being  joint-tenants  of  the  annuities, 
and  each  being  entitled  to  a  moiety  only.  The  deed  ought 
to  have  been  pleaded  according  to  its  legal  effect.  Nor 
can  this  be  aided  by  pleading  over,  an  express  issue  being 
taken  upon  it.  The  defendants  failed  to  prove  that  Lock 
or  Kemble  assigned  the  annuity  as  alleged  in  the  avowries, 
and  this  issue  ought  therefore  to  be  determined  in  favour 
of  the  plaintiff.  And  the  Court  will  not  allow  an  amend- 
ment in  this  case,  because  it  would  materially  prejudice 
the  plaintiff;  for  if  the  deed  had  been  correctly  pleaded 
according  to  its  legal  effect,  he  might  have  rested  his  case 
upon  the  ground  that  the  deed  pleaded  required  a  memo- 
rial to  be  inroUed,  and  that  there  was  no  memorial. 

Lastly,  the  memorial  proved  was  untrue,  and  therefore 
the  deed  was  void.  [They  then  proceeded  to  point  out  se- 
veral instances  in  which  the  statements  in  the  memorial,  as 
to  the  mode  of  payment  by  the  sub-purchasers  to  Kymer, 
were  at  variance  with  the  facts  proved.]  [AUterson,  B. — ^The 
substance  of  the  transaction  is  the  manner  in  which  the  con- 
sideration was  paid  to  Furnival,  and  that  is  truly  stated  in 
the  memorial.]  On  this  part  of  the  case  the  learned  coun- 
sel referred  to  The  Duke  of  BoUon  v.  Williams  (a),  Hoody. 
Burlion  (A),  Berry  v.  Beniley  (c),  Poole  v.  Cabanes  {d),  Mor- 
ris V.  Wiall  (e),  and  Gibbs  v.  Hooper  {f).  They  contended 
also  that  upon  this  issue  the  onus  of  proof  was  on  the  de- 
fendants, who  were  bound  to  prove  the  inrolment  of  such 
a  memorial  as  was  required  by  the  act  of  Parliament. 

Cur.  adv.  vult. 

(a)  4  Bro.  C.  C.  297.  (d)  8  T.  R.  328. 

\h)  2  Yes.  jun.  29.  (tf)  1  Bos.  &  P.  208. 

(c)  6  T.  R.  690.  (/)  9  Sim.  89. 
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1846.  The  judgment  of  the  Conrt  was  now  deUvered  by 

BoLFE,  B. — ^This  was  an  action  of  replefin.  The  de* 
fendants  avowed  for  a  distress  under  an  annuity  deed, 
dated  the  19th  of  Aprils  1880.  It  appears,  by  the  recitals 
in  the  deed,  that  William  Fumiyal,  who  was  the  beneficial 
lessee  of  certain  salt  works,  in  order  to  raise  a  large  sum 
of  money  for  the  purpose  of  carrying  them  on,  contracted 
with  Maximilian  Bichard  Kymer  to  grant  him  an  annuity 
of  iSlOSO,  in  consideration  of  i614,500,  and  that  Kymer, 
being  unable  to  proyide  the  whole  snm  himself,  entered 
into  sub-contracts  with  seven  other  persons  to  take  por« 
tions  of  the  annuity,  each  advancing  a  part  of  the  con* 
sideration  money.  The  deed,  after  reciting  all  these  con- 
tracts, and  reciting  full  payment  by  the  different  parties 
of  their  respective  shares  of  the  £14,500,  contains  a  grant 
by  Fumival  to  Frauds  Kemble  and  Frederick  Lock,  of 
eight  several  annuities,  making  together  an  annuity  of 
iSlOSO,  in  trust  for  the  several  persons  advancing  the 
money,  with  the  usual  powers  of  distress.  The  first  avowry, 
after  stating  this  deed,  sets  out  another  deed  of  the  6th 
of  October,  1840,  whereby  Frederick  Lock,  one  of  the 
trustees,  is  stated  to  have  assigned  to  the  defendants  one 
of  the  eight  annuities ;  and  the  avowry  then,  after  stating 
certain  proceedings  in  Chancery  under  the  11  Qeo.  4  & 
1  Will.  4,  c.  60,  whereby  it  was  ordered  that  Henley 
Smith  shonld,  in  the  place  of  the  said  F.  Kemble,  assign 
the  same  annuity  to  the  defendants,  and  after  stating  that 
Kemble  was  a  trustee  of  the  said  annuity,  within  the 
meaning  of  the  act,  and  that  he  was  out  of  the  jurisdiction 
of  the  Court  of  Chancery,  avers,  that,  by  a  deed  of  the 
28th  of  August,  1841,  Henley  Smith,  in  obedience  to  an 
order  of  the  Court  of  Chancery,  did  assign  the  said  an- 
nuity to  the  said  defendants;  aud  the  defendants  then 
avow  the  taking,  for  a  distress  in  respect  of  a  portion  of 
the  annuity  in  arrear.    There  are  five  other  avowries,  for 
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arrears  of  five  other  of  the  eight  annuities;  but  as  the  1845. 
question  is  the  same  as  to  all,  it  will  only  be  necessary  to 
refer  to  the  first  avowry.  The  plaintiff  pleaded  five  pleas 
in  bar : — First,  non  est  factum ;  second,  that  Lock  did  not 
assign  the  annuity  modo  et  forma ;  third,  that  Kemble  was 
not  a  trustee  of  the  annuity  within  the  intent  and  mean- 
ing of  the  act  of  Parliament;  fourth,  that  Henley  Smith 
did  not  assign  the  annuity  modo  et  form&;  and  last,  after 
craving  oyer  of  the  annuity  deed,  that  no  memorial  was 
duly  inroUed.  Issues  were  joined  on  the  first  four  pleas, 
and  to  the  fifth  the  defendant  replied,  that  the  memorial 
was  duly  inroUed;  setting  it  out.  The  plaintiff  rejoined, 
that  the  memorial  contained  certain  untrue  statements  as 
to  the  parties  beneficially  interested,  and  as  to  the  pecu- 
niary consideration  for  each  annuity.  The  defendants 
surrejoined,  that  the  memorial  did  truly  state  the  names 
of  the  persons  by  whom  the  several  annuities  were  to  be 
received,  and  the  pecuniary  considerations  for  granting 
the  same.    Issue  was  joined  on  this  surrejoinder. 

The  defendants,  at  the  trial,  had  a  verdict  on  all  the 
issues :  but  the  plaintiff  obtained  a  rule  for  setting  aside 
the  verdict,  and  entering  a  verdict  for  the  plaintiff  on  the 
second,  third,  and  fourth  issues,  and  the  corresponding 
issues  on  the  other  avowries,  or  for  a  new  trial.  The  case 
was  very  fully  argued  last  term,  before  the  Chief  Baron, 
my  Brother  Plait,  and  myself.  Three  points  were  made 
in  the  argument : — First,  that  the  stamp  was  not  suffi- 
cient, being  the  stamp  required  for  the  sum  total  of  all 
the  annuities,  viz.  j£130,  whereas  it  was  contended  that 
the  stamp  ought  to  have  been  the  aggregate  of  the  stamps 
required  on  each,  viz.  j£160.  Secondly,  that  the  plaintiff 
was  entitled  to  the  verdict  on  the  second  plea,  that 
F.  Lock  did  not  assign,  and  on  the  fourth  plea,  that 
Henley  Smith  did  not  assign ;  the  assignments  being,  in 
point  of  law,  assignments  each  of  one  half  only,  although 
in  form  assignments  of  the  whole,  and  so  stated  in  the 
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1846.  avowry.  Thirdly^  that  the  memorial  was  not  sufficient,  as 
it  did  not  correctly  state  tlie  particulars  required  by  the 
statute. 

With  respect  to  the  question  as  to  the  stamp,  we  are  of 
opinion  that  the  stamp  was  sufficient.  It  appears  to  us 
that  this  was  in  reality  a  grant  of  several  annuities  under 
one  contract  between  the  grantor  and  the  several  annu- 
itants, and  that  it  is  expressly  within  the  words  of  the 
proviso  in  the  Stamp  Act,  65  Geo.  8,  c.  184,  schedule, 
part  1 ,  tit. "  Conveyance :" — "  But  if  separate  parts  or  par- 
cels of  such  lands  or  other  property  shall  be  conveyed  to, 
or  to  the  use  of,  or  in  trust  for  different  persons,  in  and 
by  one  and  the  same  deed  or  instrument,  then  such  deed 
or  instrument  shall  be  charged  with  the  said  ad-valorem 
duty,  in  respect  of  the  aggregate  amount  of  the  purchase 
or  consideration  monies  therein  mentioned  to  be  paid  or 
agreed  to  be  paid  for  the  lands  or  property  thereby  con- 
veyed.'' 

The  second  objection  was  presented  thus: — In  the 
avowry  it  was  stated  that  F.  Lock  had  assigned  the  said 
annuity  to  the  plaintiff,  he  being  only  a  joint  tenant. 
One  of  the  pleas  to  this  avowry  (the  second)  was  that  he 
had  not  assigned  modo  et  form&,  on  which  issue  was 
joined.  At  the  trial  an  assignment  was  produced,  pro- 
fessing to  be  in  terms  an  assignment  of  the  annuity  by 
F.  Lock,  but  as  the  assignor  was  joint  tenant  only  with 
F.  Kemble,  the  legal  effect  of  that  assignment  was  to 
dispose  of  one  moiety  only;  and  it  was  ai^ed,  that  as  in 
pleading  a  party  is  bound  to  set  out  an  instrument  or 
other  matter  according  to  its  legal  effect,  and  this  deed 
was  not  so  set  out,  the  plaintiff  was  entitled  to  the  verdict. 
A  similar  objection  arose  on  the  third  and  fourth  pleas. 
At  the  trial,  liberty  was  given  to  the  defendants  (subject 
to  the  opinion  of  this  Court)  to  amend  the  pleas,  if  neces- 
sary, by  stating  the  assignments  to  have  been  assignments 
of  the  moieties  in  each  case,  according  to  the  legal  effect 
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of  each  deed}  instead  of  assignments  of  the  entirety,  as  the  ^845. 
pleas  are  now  framed ;  and,  as  to  the  third  plea,  by  stating 
that  Kemble  was  a  trustee  of  a  moiety.  It  was  however 
contended,  on  the  part  of  the  defendants,  that  no  amend- 
ment was  necessary.  With  respect  to  any  amendment,  it 
jras  objected  on  the  part  of  the  plaintiff,  that  an  amend- 
ment, now  or  at  the  trial,  wonld  deprive  the  plaintiff  of  a 
defence  he  might  have  set  np  by  plea  that  the  deed 
pleaded  required  a  memorial  to  be  inrolled,  and  that  there 
was  no  memorial;  and  that,  relying  upon  the  objection 
that  the  deed  was  not  pleaded  according  to  its  legal  effect, 
he  had  failed  to  resort  to  any  other  defence.  We  think 
this  is  not  a  valid  objection  to  an  amendment,  and  that 
this  is  precisely  one  of  the  cases  which  the  power  to 
amend  was  intended  to  meet.  There  being  but  one  deed, 
one  plea  only  (according  to  the  modern  rules  of  pleading) 
could  be  allowed,  and  the  avowants  could  not,  in  two 
pleas,  set  it  out  in  two  different  ways.  Had  they  done  so, 
one  of  the  pleas  must  have  been  struck  out  on  motion  or 
summons.  The  plaintiff,  therefore,  was  aware  that  the 
plea  was  liable  to  be  amended,  by  stating  it  according  to 
its  true  legal  effect;  and  if  he  had  any  other  answer  to 
the  avowry,  either  in  substance  or  in  form,  it  ought  to 
have  been  pleaded  in  the  first  instance.  We  are  therefore 
of  opinion,  that  these  pleas  may  be  and  ought  to  be 
amended  in  the  mode  proposed ;  and  as  such  an  amend- 
ment will  get  rid  of  the  objection,  it  is  unnecessary  to  dis- 
cuss the  question  whether  any  amendment  is  necessary, 
and  whether  the  only  mode  of  taking  advantage  of  such 
an  error  is  not  by  craving  oyer  and  demurring. 

With  respect  to  the  third  objection,  there  is  at  first 
sight  an  objection,  on  the  ground  that  the  memorial  does 
not  correctly  state  the  particulars  required  by  the  statute. 
But  when  the  memorial  is  attentively  examined,  it  turns 
out  that  the  variance  is  apparent  only,  and  not  real.    la 
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th6  deed^  the  consideration  and  the  mode  of  payment  are 
stated  as  they  existed  between  M.  Eymer  and  the  grantor. 
In  the  memorial^  the  consideration  and  mode  of  payment 
of  each  portion  of  the  annuity  are  stated,  as  between 
M.  Kymer  and  the  respective  grantees,  as  well  as  the  con- 
sideration as  between  M.  Eymer  and  the  grantor;  bnt^  in 
point  of  fact,  all  the  particulars  required  by  the  statute 
are  correctly  stated,  and  something  more.  It  may  not 
have  been  necessary  to  state  these  additional  particulars^ 
and  we  think  it  was  not ;  but,  as  all  that  the  statute  required 
to  be  stated,  viz.  the  date  of  the  instruments,  the  names 
of  the  parties,  the  sum  to  be  paid,  and  the  other  matters, 
are  in  tBuct  correctly  set  forth,  though  mixed  up  with  other 
matters,  we  think  also  that  this  objection  cannot  be  sus- 
tained; and  we  are  of  opinion,  therefore,  that  the  rule 
must  be  discharged, 

Bule  discharged. 


Jtdy  10. 


In  the  Matter  of  John  Guivfiths,  deceased. 


I  cxe- 


ijROMPTON  had  obtained  a  rule,  calling  upon  the  i 
eutors  of  John  Ghriffiths,  deceased,  under  the  stat.  42  Geo.  8, 
c.  19,  8.  2,  to  shew  cause  why  they  should  not  deliver  to 
the  Commissioners  of  Stamps  and  Taxes  an  account  upon 
oath  of  all  the  legacies  and  of  the  property  of  the  deceased^ 


A  testator  be- 
queathed to 
trustees  a  sum 
in  the  £Z  per 
Cent.  Consols, 
in  tmst,  as  to 
jei700.  part 
thereof,  to  pa j 
and  appl  J 

the  dividends  in  establishing  and  supporting  a  daily  school  at  N.,  for  the  instmetion  of  twenty- 
boys,  on  the  prindnle  of  a  nationsl  school;  the  dmdends  to  be  retained  by  R.  B.,  sen.,  and 
R.  B.,  jnn.,  (two  of  the  trustees)  to  be  so  applied:  and  he  directed  that  R.  B.,  jun.,  should  be 
the  schoolmaster,  and  that  the  management  of  the  school  should  always  remain  in  the  Ismily 
of  R.  B.  And  as  to  ;^400,  other  part  of  the  said  stock,  the  testator  directed  that  the  dividends 
should  be  paid  by  the  trustees  to  and  applied  by  the  schoolmaster  for  the  time  being  of  the  said 
school,  in  providing  the  boys  with  pinafores,  caps,  and  shoes,  and  also  with  books  and  slates  t 
such  clothes,  books,  and  slates,  to  be  left  behina  them  on  leaving  the  school  :—Heldt  that  these 
bequests  were  subject  to  legacy  duty. 
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paid  or  to  be  paid  or  administered  by  them^  and  why  tbe  1845. 
dnties  thereon  should  not  be  forthwith  paid.  It  appeared  '^  j^^  " 
from  the  affidavits,  that  the  said  John  Griffiths  made  and  Gkifpiths. 
executed  his  will  on  the  4th  of  October,  1843,  and  thereby 
bequeathed  to  Bichard  Benbow,  senior,  Richard  Benbow, 
junior,  and  four  other  persons,  their  executors  and  ad- 
ministrators, the  sum  of  £4200,  £3  per  Cent.  Consols,  on 
the  trusts  therein  declared ;  that  is  to  say,  as  to  £1700, 
part  thereof,  upon  trust  to  pay  and  apply  the  dividends 
thereof,  when  and  as  the  same  should  accrue  due,  in  esta- 
blishing and  supporting  a  daily  school  at  Newtown,  Mont- 
gomeryshire, for  the  instruction  in  reading,  writing,  and 
ciphering,  and  in  the  Church  Catechism,  of  twenty  boys, 
between  the  ages  of  six  and  twelves  years  inclusive,  resi- 
dent at  Newtown  or  the  vicinity,  whether  parishioners  or 
not ;  such  school  to  be  conducted  on  the  same  principle  as 
a  national  school,  and  in  the  same  manner  as  the  schools 
attached  or  belonging  to  the  Established  Church.  And  the 
testator  declared  his  will  and  meaning  to  be,  that  the 
interest,  dividends,  and  annual  proceeds  arising  from  the 
said  sum  of  £1700  Consols,  when  and  as  the  same  should 
become  due,  should  be  paid  to  and  retained  by  the  said 
fiachard  Benbow,  senior,  and  Bichard  Benbow,  junior,  for 
the  purpose  of  applying  the  same,  subject  to  the  directions 
:therein  contained,  in  the  conduct  of  the  said  school;  and 
that,  during  the  life  of  the  said  Richard  Benbow,  senior, 
the  said  Bichard  Benbow,  junior,  under  the  direction  of 
his  father,  should  be  the  schoolmaster  of  the  said  school, 
and  from  and  immediately  after  the  decease  of  the  said 
Bichard  Benbow,  senior,  the  said  Bichard  Benbow,  junior, 
should  continue  schoolmaster  of  the  said  school  during 
his  life ;  and  it  was  the  testator's  will,  that  the  manage- 
ment of  the  said  school  should,  in  all  cases  and  in  all 
events,  and  for  ever  thereafter,  remain  in  the  manage- 
ment of  the  family  of  the  said  Bichard  Benbow,  senior, 

L  l2 
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1845.        or  whom  else  they  might  appoint.    And,  it  was  the  tes^ 
j^^  "      tator's  farther  will,   that  the  appointment  and  election 
Geiffiths.     of  boys  to  be  instructed  in  the  said  school  shonld,  at  all 
times,  be  in  the  discretion  of  the  schoolmaster  for  the 
time  being;  and  that  the  schoolmaster  for  the  time  being 
should  find  and  provide  a  school-room  and  firing  for  the 
use  of  the  said  school,  the  expense  thereof  to  be  borne  and 
paid  out  of  the  dividends  arising  ont  of  the  said  last« 
mentioned  stock.    And  the  testator  declared  his  further 
will  to  be,  that  the  dividends  arising  from  the  sum  of  £400, 
other  part  of  the  said  sum  of  £4200  stock,  should  be  paid 
by  his  said  trustees  to,  and  applied  by,  the  said  school- 
master for  the  time  being  of  the  said  school  at  Newtown 
aforesaid,  in  finding  and  providing  the  boys  attending  the 
said  school,  and  that  should  mostly  stand  in  need  of  the 
same,  with  pinafores  down  to  the  feet,  and  caps  and  shoes, 
and  also  with  books  and  slates,  subject  to  such  boys  leav- 
ing such  clothes,  books,  and  slates  behind  them  on  their 
leaving  the  said  school,  or  their  going  out  to  work. — The 
testator  then  directed,  as  to  the  further  sum  of  £400,  other 
part  of  the  £4200  stock,  that  the  dividends  thereof  should 
be  paid  and  applied  in  and  for  the  purpose  of  providing  a 
lodging-house  and  bedding,  at  Newtown  or  its  vicinity,  for 
poor  decent  Welsh  persons  passing  through  the  town,  who 
should  not  have  the  means  of  procuring  a  nighfs  lodging : 
as  to  the  farther  sum  of  £700,  that  the  dividends  should 
be  received  by  the  said  Bichard  Benbow,  senior,  for  his 
life;  then  by  his  wife  for  her  life;  and,  after  the  decease  of 
the  survivor  of  them,  should  be  applied  in  the  endowing 
and  forming  a  national  charity  school  at  Llandinam,  in  the 
said  county  of  Montgomery;   and  the  dividends  of  the 
remaining  £1000  he  gave,  in  two  shares  of  £500  each 
(subject  also  to  certain  life  interests  therein),  to  be  applied 
in  establishing,  endowing,  and  supporting  a  national  school 
at  Llanidloes,  in  the  same  county. 
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The  trustees  appointed  under  the  will  had  applied  by        1845. 
petition  to  the  Court  of  Chancery  for  a  scheme  for  the      ^  j^'^^  ^ 
regulation  and  management  of  the  charity-school  directed     Griffiths. 
by  the  will  to  be  established  at  Newtown,  to  which  petition 
the  Attorney-General  appeared,  and  the  Yice«Chancellor  of 
England  accordingly  settled  and  approved  of  a  scheme  for 
maintaining  and  regulating  the  said  school.    The  execu- 
tors paid  the  legacy  duty  claimed  to  be  due  in  respect  of 
the  two  sums  of  £500  Consols  each,  bequeathed  by  the  will, 
and  offered  also  to  pay  legacy  duty  after  the  rate  of  £10 
per  cent,  on  the  value  of  the  bequest  of  £700  Consols,  cal- 
culated as  an  annuity  for  the  life  of  the  said  Richard  Ben* 
bow  and  his  wife,  but  the  ofiScer  refused  to  receive  the 
same.    The  executors  contended,  that  they  were  not  liable 
to  pay  any  legacy  duty  on  the  several  bequests  of  £1700, 
£400,  and  £400,  above  mentioned,  nor  on  the  bequest  of 
the  £700  after  the  decease  of  the  survivor  of  the  said 
Richard  Benbow  and  his  wife ;  and  the  present  rule  was 
applied  for,  for  the  purpose  of  obtaining  the  opinion  of  the 
Court,  whether  the  said  first-mentioned  bequests  of  £1700 
and  £400  were  liable  to  legacy  duty  or  not. 

In  Trinity  Term  (June  10,  before  Parker  B.,  sitting 
alone), 

Jervia  and  Barstow  shewed  cause  against  the  rule. — The 
question  in  this  case  is,  whether,  in  that  part  of  this  will 
which  relates  to  the  establishment  of  the  school  at  New** 
town,  there  is  a  pecuniary  bequest  to  any  individual  to  the 
amount  of  £20,  within  the  meaning  of  the  stat.  55  Geo.  8, 
c/l84,  sched.,  part  3,  tit,  "Legacy,"  pi.  2,  which  is  as  fol- 
lows:— "  For  every  legacy,  specific  or  pecuniary,  or  of  any 
other  description,  of  the  amount  or  value  of  dE20  or  upwards, 
given  by  any  will  or  testamentary  instrument  of  any  per- 
son who  shall  have  died  after  the  5th  day  of  April,  1805, 
either  out  of  his  or  her  personal  or  moveable  estate,  or  out 
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1846.        of  or  charged  npon  his  or  her  real  or  heritable  estate^  ftc, 
"  in'rt^      ^^^  which  shall  be  paid,  delivered,  retained,  satisfied,  or 
GRivviTBft.    discharged  after  the  Slst  of  August,  1815."    Now,  looking 
to  the  circumstances  of  these  bequests,  none  of  the  reci- 
pients, it  is  submitted,  takes  to  the  amount  of  £20.    The 
bequest  is  of  the  dividends  of  two  sums  of  d61700  and  £400 
£3  per  Cent.  Consols,  amounting,  therefore,  in  the  whole 
to  £68  per  annum,  the  benefit  of  which  is  to  be  divided 
amongst  twenty  boys,  i.  e.  8/.  Ss.  a  year  for  each.   [Parke, 
B. — If  they  are  the  legatees,  it  is  not  liable  to  the  duty ; 
but,  if  the  Benbows  are  so  to  be  considered,  it  is.]  That  is 
no  doubt  the  question.    The  difficulty  arises  from  the  sup- 
posed conflict  between  a  decision  in  this  Court,  In  re  Wil* 
kiruon  (a),  affirmed  in  The  Attomey-Oeneral  v.  Nash^b), 
and  a  previous  decision  of  the  Vice-Chancellor  of  England 
in  Ex  parte  Franklin  (c).    In  the  case  In  re  ffUkmeany  the 
testator  gave  the  residue  of  his  property,  that  his  executors 
might  receive  the  interest  thereof,  and  divide  it  among 
poor  pious  persons,  male  or  female,  old  or  infirm,  in  £10 
or  £15  as  they  should  see  fit,  not  omitting  sick  families,  if 
of  good  character.    This  Court,  in  an  elaborate  judgment, 
held  that  the  ''poor  pious  persons"  who  should  be  selected 
by  the  executors  were  the  parties  who  took  the  beneficial 
interest  in  the  legacy,  and  were  consequently  liable  to  the 
duty,  where  the  sum  received  by  any  of  them  amounted  to 
£20.    In  Ex  parte  DrankUn,  the  testator  gave  and  be- 
queathed to  the  poor  of  the  parish  of  Haddenham  £50  per 
annum  for  ever,  to  be  laid  out  at  Christmas  in  bread,  and 
distributed  by  the  minister  and  churchwardens  to  the  most 
needy  objects  of  the  parish*    The  Yice-Chancellor  was  of 
opinion  that  this  was  a  legacy  on  which  duty  ought  to  be 
paid;  because,  although  it  was  not  expressed  to  be  given 


(a)  1  C.  M.  &  R.  142.  (e)  3  Y.  &  J.  544;    3  Sim. 

(6)  1  M.  &  W.  237.  147.     • 
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to  any  individual,  it  was  in  effect  given  in  such  a  manner  as  1845. 
that  the  executor  held  it  in  trust  for  certain  purposes.  The  i^^^ 
most  recent  case  on  this  subject^  however,  is  that  of  the  Oaivvith*. 
Attomey^Oeneral  v.  Fitzgerald  (a).  There  the  testator  be- 
queathed the  residueof  his  estateand  effects  to  his  executors, 
to  be  by  them  appropriated  to  the  education  of  the  poor  in 
Ireland,  principally  those  in  or  about  the  dty  of  Limerick, 
or  as  they,  his  executors,  should  in  their  better  judgment 
deem  meet  to  give  the  bequest  the  most  extensive  eflScacy. 
The  former  cases  were  all  cited,  and  the  Vice^hancelloF 
of  England  held  that  this  was  a  legacy  given  for  the  benefit 
of  strangers  in  blood  to  the  deceased,  and  that  it  was  sub- 
stantially the  same  as  if  there  were  already  a  school  ex- 
isting for  the  benefit  of  the  Irish  poor,  and  the  legacy  were 
given  to  that  school  But  the  distinction  between  that  case 
and  the  present  is,  that  there  the  executors  received  the 
money  itself,  and  divided  it  at  their  discretion.  [They  refer- 
red also  to  Nash  v.  Morley  {b)  and  Kendall  v.  Granger  [c)."] 
This  is  clearly  a  charitable  bequest,  under  which  each 
donee  takes  less  than  £20,  It  is  a  case  within  the  86  Geo. 
8,  c.  52,  s.  11,  which  enacts,  ''that  if  any  benefit  shall  be 
given  by  any  will  or  testamentary  instrument,  in  such 
terms  that  the  amount  or  value  of  such  benefit  can  only  be 
ascertained  from  time  to  time  by  the  actual  application  for 
that  purpose  of  the  fund  allotted  for  such  purpose,  or  made 
chargeable  therewith,  or  if  the  amount  or  value  of  any 
benefit  given  by  any  will,  &c.  cannot,  by  reason  of  the 
form  or  manner  of  the  gift,  be  so  ascertained  that  the  duty 
can  be  charged  thereon  under  any  other  of  the  directions 
herein  contained,  then  and  in  every  such  case  such  duty 
shall  b6  charged  upon  the  several  sums  of  money  or  effects 
which  shall  be  applied  from  time  to  time  for  the  purposes 
directed  by  such  will,  &c.,  a$  sq^arate  and  distinct  legacies 

(a)  13  Sim.  83.  (b)  5  Bcav.  177.  (e)  Id.  300.  ' 
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1845.  w  beqtiesls,  and  shall  be  paid  out  of  the  fund  applicable 
j^^  "  for  such  purposes,  or  charged  with  auswering  the  same.'' 
GuFviTBi.  It  is  not  by  reason  of  its  being  a  charity  that  this  bequest 
is  exempt  from  duty,  but  by  reason  of  the  objects  of  the 
bounty  (it  being  impossible  to  ascertain  the  amount,  ex- 
cept by  its  application  from  time  to  time  among  them) 
each  taking  less  than  £20.  It  is  a  case  in  which  the  par- 
ties  entrusted  with  the  superintendence  of  the  school  would 
be  compelled  by  a  court  of  equity  to  carry  out  the  objects 
of  the  trust :  it  is  in  no  sense  a  legacy  to  themselves. 

.  Crompton,  contra. — ^The  present  case  is  distinguishable 
from  that  of  In  re  Wilkinson ;  but  it  is  directly  within  the 
decision  in  The  Aiiomey-GenereU  v.  Fitzgerald.  It  is  in 
truth  the  excepted  case  carefully  pointed  out  in  the  judg- 
ment in  In  re  Wilkinson,  where  the  Court  say  that  by 
their  decision  ''  they  do  not  mean  to  question  the  legality 
of  the  practice  of  imposing  the  highest  rate  of  duty  on  be- 
quests to  corporations  or  societies  established  for  charitable 
purposes,  or  to  individuals  in  trust  for  such  societies/'  There 
is,  therefore,  in  reality,  no  clashing  of  the  authorities  on 
this  subject  If  the  argument  on  the  other  side  be  correct, 
there  can  be  no  bequest  for  the  benefit  of  a  charity  which 
will  be  liable  to  duty.  It  is  not  meant  to  be  contended 
that  this  is  not  a  charity;  but  the  question  is,  whether  it 
is  not  still  liable  to  the  duty.  It  is  so,  because  it  is  a  gift 
to  the  charity,  not  to  the  individuals  who  may  partake  of 
it.  Many  of  the  statutes  relating  to  legacy  duty  contain 
special  exemptions  in  favour  of  particular  charities,  and  in 
particular  districts.  For  instance,  by  the  39  Geo.  8,  c.  73, 
all  legacies  of  books,  prints,  &c.,  or  other  specific  articles, 
given  or  bequeathed  to  or  in  trust  for  any  body  corporate, 
or  the  society  of  Serjeant's  Inn,  or  any  of  the  Inns  of 
Court  or  Chancery,  or  any  endowed  school,  to  be  kept  and 
reserved  by  them,  are  exempted  from  legacy  duty.  So,  the 
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42  Geo.  8,  c.  99,  s.  4,  exempts  from  duty  a  legacy  be-  1845. 
qaeathed  in  trust  for  the  purpose  of  erecting  and  endowing  ^j^"^  ^ 
a  public  hospital  and  infirmary  at  Bedford,  for  the  recep-  GEiFFirag* 
tion  and  relief  of  sick  and  lame  objects  within  that  county. 
That  is  in  effect  this  very  case.  It  cannot  be  supposed 
that  the  paiierUs  in  the  hospital  were  to  be  the  legatees,  or 
that  inquiry  was  to  be  made  whether  the  medicine  supplied 
amounted  to  £20  a  year  for  each.  Again,  in  the  56  Geo. 
3,  c.  66,  (Irish),  there  is  an  express  exemption  from  duty 
of  legacies  given  for  the  education  and  maintenance  of  poor 
children  in  Ireland,  or  for  any  purpose  merely  charitable, 
which  is  repeated  in  the  5  &  6  Yict.  c.  82.  In  none  of 
these  cases  could  the  benefit  amount  to  £20  each.  In 
Nash  V.  Morley,  an  apprehension  was  intimated  that  the 
decision  in  In  re  Wilkinson  might  interfere  with  the  equit- 
able jurisdiction  of  the  Court  of  Chancery.  That  is,  at  all 
events,  good  ground  for  not  carrying  that  decision  any 
further.  There  can  be  no  doubt  that,  if  the  case  of  Ejc 
parte  Franklin  was  well  decided,  this  bequest  is  liable  to 
duty ;  and  that  case  has  never  been  determined  to  have 
been  wrongly  decided.  [Parke,  B. — Is  there  any  dif- 
ference, whether  you  leave  a  man  £20,  or  leave  so  much 
to  be  laid  out  in  a  suit  of  clothes  for  him?  Is  it  not 
equally  a  legacy?]  That  principle  could  hardly  be  ap- 
plied to  education.  There  is  no  difference  whether  the 
testator  leaves  £20  to  A.  B.,  or  leaves  it  to  a  person 
whom  his  executor  shall  select;  it  is  merely  putting  the 
executor  in  the  place  of  the  testator  for  that  purpose;  and 
that  is,  in  substance,  the  case  of  In  re  Wilkinson.  But 
learning,  or  medical  attendance,.is  a  thing  one  cannot  well 
call  a  legacy.  This  is  in  effect  the  same  as  a  bequest  to  a 
hospital.  It  is  impossible  to  distinguish  between  a  bequest 
to  endow  a  new  school,  and  a  bequest  for  the  benefit  of  an 
existing  one.  If  this  be,  as  it  clearly  is,  a  charity  which 
would  require  a  scheme,  then  it  is  as  clearly  within  the  de- 
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1845.  cision  in  The  Atiomey-General  v.  Fitzgerald.  It  can  never 
^^^  "  be  said  that  the  first  donor's  gift  to  the  school  is  to  be 
GuvFXTBs.  exempt  from  duty,  but  that  every  futnre  donor's  is  not. 
With  respect  to  the  argument  drawn  from  the  11th  section 
of  the  36  Geo.  8,  c.  52,  the  answer  is,  that  here  the  trus- 
tees take  the  whole  fund  at  once,  and  therefore  the  aid  of 
that  section  is  not  required  to  ascertain  the  amount. 

Cur.  adv.  vult. 

The  judgment  was  now  delivered  by 

Parke,  B. — This  case  was  argued  before  me  on  the  last 
day  but  one  of  the  last  term ;  and,  by  consent,  I  was  to 
deliver  my  judgment  in  vacation. 

The  question  is  as  to  the  liability  to  legacy  duty  of  two 
sums  of  dE1700  and  d6400,  bequeathed  by  the  testator  John 
Griffiths  to  Uichard  Benbow  and  others,  upon  trust  to  pay 
and  apply  the  dividends  in  establishing  a  school  at  New- 
town for  the  instruction  of  twenty  boys,  with  directions  to 
pay  such  dividends  to  Richard  Benbow,  junior,  who  is  ap- 
pointed the  schoolmaster;  and  iE400  is  left  to  the  trustees, 
the  dividends  to  be  paid  to  the  schoolmaster  for  the  pur- 
pose of  supplying  the  scholars  with  pinafores,  shoes,  and 
books. 

The  doubt  as  to  the  liability  of  these  legacies  to  duty 
has  arisen  from  the  decision  in  this  Court,  in  In  re  Wilkin- 
son {a),  which  is  supposed  to  be  at  variance  with  a  previous 
decision  of  the  Vice-chancellor  of  England,  in  Ex  parte 
Franklin  {b) ;  but  which  was  confirmed  by  the  Court  of  Ex- 
chequer Chamber  in  TTle  Attomey-General  v.  Nash  (c). 
Since  then,  the  subject  has  undergone  further  considera- 


(a)  1  C.  M.  &  R.  142.  (h)  3  T.  &  J.  544 ;  3  Sim.  147. 

(c)  1  M.  &  W.  287. 
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tion  by  the  Vice-Chancellor,  in  the  case  of  The  Attorney'        1846. 
Oeneral  v.  Fitzgerald  (a) ^  and  he  held  that  monies  left  to      "^ij^^ 
trustees  for  the  purpose  of  founding  a  school  was  a  legacy    QaimrHs. 
to  the  trustees^  for  the  benefit  of  strangers  in  blood,  not 
to  the  individuals  partaking  of  the  benefit  of  the  charity, 
and  was  liable  to  legacy  duty. 

The  case  before  me  was  fully  argued  by  Mr.  JervU  and 
Mr.  Barstow  for  the  legatee,  and  by  Mr.  Crompton  for  the 
Crown.  By  the  former,  it  was  likened  to  the  case  of  In  re 
WUkmeon;  by  the  latter,  it  was  said  dosely  to  resemble 
that  of  77ie  Attorney-General  v.  Fitzgerald,  both  as  to  the 
£1700  and  the  £400,  which  last  sum  is  given  for  the  bene- 
fit of  the  school,  though  applicable  in  a  particular  manner, 
and  confined  to  one  branch  of  its  expenses.  I  am  satisfied 
that  the  argument  for  the  Crown  is  right,  and  concur  in 
the  opinion  of  the  Yice-Chanoellor,  that  the  legacies  are 
liable  to  duty,  in  the  same  manner  as  if  they  had  been  be- 
queathed to  the  trustees  of  an  existing  school  for  the  pur- 
poses therein  contained.  The  duties  must,  therefore,  be 
paid  on  these  and  the  other  similar  legacies,  and  the  role 
must  be  absolute. 

Rule  absolute. 


(«)  13  Sim.  83. 
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Jtdy  2.  ThoRPB  O.  PlOWDEN. 

In  1711,  w.  JLhIS  was  a  feigned  issue,  brought  under  the  46th  see- 
manor  and  tion  of  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71,  to 
d^h  of  A?.     *'y  *®  validity  of  the  decision  of  the  Assistant  Tithe  Com- 

ton-le-WaUs, 

being  ieiaed  in  fee  of  certain  landi  lying  dispernd  in  the  common  fields  of  Aston,  and 
J.  W.  being  rector  of  the  said  church,  and  in  right  thereof  seised  of  other  paroeb  of  lands, 
also  Ijing  dispersed  in  the  said  common  fields,  (being  the  glebe  lands  belonging  to  the 
rectory),  and  also  of  the  tithes  as  well  of  the  said  common  fields  as  of  the  demesne  hnds 
of  the  said  W.  P.,  an  agreement  was  made,  on  the  1st  of  March,  1711,  nnder  the  hands 
and  teals  of  the  said  W.  P.  and  the  said  J.  W.,  by  which  it  was  agreed  that  the  said 
W.  P.  should  convey  to  the  said  J.  W.,  and  his  sncoessors,  for  erer,  certain  lands  therein  spe- 
cified, to  be  enjoyed  as  the  glebe  lands  held  by  the  church,  and  the  rectors  thereof,  for  ever; 
and  also  that  the  said  W.  P.  should  grant  to  the  said  J.  W.  and  his  sneoessors,  for  ever, 
an  annuity  of  jf  40,  to  be  charged  on  hu  manors  and  lands.  And  the  said  J.  W.  dSd  thereby 
for  himself,  and,  as  far  as  in  him  lay,  for  his  successors,  corenant  and  agree  with  W.  P.,  and 
his  heirs  and  assigns,  that  all  those  pieces  of  land  reputed  as  the  glebe  lands  shoold  thence- 
forth be  possessed  and  enjoyed  by  W.  P.,  and  his  heirs,  for  erer ;  and  also  that  aU  the  hnds 
of  which  the  said  W.  P.  was  the  owner  in  Aston  (including  the  lands  the  tithes  of  which  were 
in  question)  should  be  freed  and  charged  from  the  payment  of  all  manner  of  tithes,  &e. 
Afterwards,  on  a  petition  to  the  ordinary,  a  commission  was  issued  under  whidi  it  waa  certified 
to  the  ordinary  that  the  exchange  would  not  be  prqndidal  to  the  rector,  and  he  granted  his 
license  for  carrying  it  into  effect.  A  bill  in  Chancery  waa  afterwards  filed  by  W.  P.  against  J. 
W.,  the  rector,  and  the  bishop,  the  ordinary,  in  whidi  suit  a  decree  was  made,  in  Trinity  Term, 
1715,  that  the  agreement  should  be  performed  and  the  exchange  confirmed.  In  pursuance  of 
this  agreement,  J.  W.  took  possession  of  the  lands  and  enjoyed  the  same,  and  he  and  his  succes- 
sors reoeiTed,  as  it  became  due,  the  annuity  of  j^40  so  given  in  exchange  for  the  glebe  lands  and 
as  a  composition  for  the  said  tithes,  until  June,  1831 ,  when  the  plaintiff  became  rector,  and  the 
plaintiff  himself  received  it  until  Michaelmas,  1832,  but  not  since.  No  tithes  had  been  taken 
from  the  lands  of  the  said  W.  P.  so  exempted  from  tithes  by  the  sgreement  from  the  making 
thereof,  and  that  agreement,  at  the  time  of  the  passing  of  the  2  Se  3  Will.  4,  c.  100,  had  not 
from  the  making  tl^reof  ben  set  aside,  abandoned,  or  departed  from.  The  manor  and  all  the 
lands  of  the  said  W.  P.  descended  to  one  E.  P.  before  and  on  the  10th  of  July,  1833,  and  so 
continued  till  his  death  in  1838,  when  they  descended  to  one  W.  H.  F.  P.,  the  defendant.  On 
the  7th  June,  1833,  a  notice  was  served  on  certain  occupiers,  as  well  as  E.  P.,  the  owner,  of  the 
lands  in  question,  requiring  the  tithes  to  be  set  out  and  paid  in  kind  to  tha  plaintiff,  and  on  the 
10th  of  July,  1833,  a  bill  was  filed  in  the  Exchequer  in  equity  against  the  occupiers,  preying  fat 
an  account  of  the  single  value  of  the  tithes,  but  no  bill  was  then  filed  against  E.  P. ,  the  owner  of 
the  lands;  but  by  an  order  of  the  15th  of  January,  1835,  the  bill  was  amended,  and  E.  P.  was  made 
a  party  defendant  thereto.  The  cause  having  been  heard,  the  bill  waa  dismissed  against  E.  P., 
but  the  Court  directed  that  the  occnpien  should  account  for  the  tithes.  Against  that  decree, 
the  defendants,  including  E.  P.,  appealed  to  the  House  of  Lords,  and  on  the  6th  February,  1840, 
the  decree  was  reversed.  Pending  the  appeal  to  the  House  of  Lords,  actions  of  debt  vere 
brought  by  the  plaintiff  against  the  same  occnpiere,  under  2  &  3  Edw.  6,  to  recover  the  treble 
value  of  the  tithes  of  the  same  lands  which  accrued  subsequently  to  those  sought  to  be  recovered 
by  the  bill  in  equity,  and  in  such  action  the  plaintiff  was  held  entitled  to  recover,  and  the 
treble  value  of  the  tithes  was  paid  pursuant  thereto. 

A  feigned  issue  having  been  brought  nnder  the  46th  sect,  of  6  &  7  Will.  4,  c.  71,  to  try  the 
validity  of  the  decision  of  the  Assistant  Tithe  Commissioner  as  to  whether  the  above  lands  were 
free  from  tithes,  and  a  special  case  having  been  brought  for  the  opinion  of  this  Court,  stating 
tiie  above  (acts — Held,  first,  that  the  above  agreement  of  1711  was  a  valid  oompocition  for 
tithes,  within  the  meaning  of  the  2nd  section  of  2  &  3  Will.  4,  c.  100. 

Secondly,  that  the  proceedings  and  suits  which  took  place  in  1833  and  snbseauently  were 
not  sufficient  to  take  the  case  out  of  the  statute,  the  plaintiff  not  having  commenced  any  suit  or 
action  against  E.  P.  within  one  year  from  the  passing  of  the  act,  within  the  meaning  of  the  3rd 
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missioner,  as  to  whether  certain  lands  in  the  parish  of  As^  1845. 
ton-le- Walls,  in  the  county  of  Northampton,  were  free 
from  the  payment  of  tithes.  At  the  trial,  before  CoUman, 
J.,  at  the  Northampton  Summer  Assizes,  1844,  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court  upon  the  following  case. 

It  was  proved  at  the  trial,  and  was  admitted,  that  the 
plaintiff  was,  on  the  Slst  December,  1831,  duly  instituted 
and  inducted  into  the  rectory  of  the  parish  church  of 
Aston-le-Walls,  and  had  since  been  and  still  remained 
rector  of  the  said  parish,  and  that  all  the  requisites 
necessary  to  support  the  action  had  been  complied  with, 
provided  the  circumstances  stated  were  not  sufficient 
to  defeat  the  claim.  It  was  proved  on  the  part  of  the  de« 
fendant,  who  was  the  owner  of  the  lands  in  question,  that 
the  said  lands,  in  the  year  1711,  except  the  glebe  lands 
given  up  to  William  Flowden  under  the  agreement  of  the 
1st  March,  1711,  thereinafter  mentioned,  were  the  pro* 
perty  of  William  Flowden,  and  afterwards  descended  to, 
and  in  the  year  1833,  continued  to  be  the  property  of,  one 
Edmund  Flowden;  and  that,  in  the  year  1711,  the  said 
William  Flowden,  who  was  also  lord  of  the  manor  and 
patron  of  the  church  of  Aston-le-Walls,  being  seised  in 
fee  and  absolute  owner  of  divers  parcels  of  land  lying  dis- 
persed in  the  late  common  fields  of  Aston-le-Walls  afore- 
said, and  John  Wilson  being  rector  of  the  said  church,  and 
in  right  thereof  seised  (among  other  things)  of  several 
other  parcels  of  land,  lying  also  dispersed  in  the  said  late 
common  fields,  and  also  of  a  parcel  of  ground  lying  and 
being  in  a  close  (called  by  the  name  of  Aston  Close),  in 
Appletree,  in  the  parish  of  Aston  aforesaid,  being  the 
glebe  lands  belonging  to  the  said  rectory,  and  also  of  the 
tithes  of  all  sorts  arising  as  well  out  of  the  said  common 
fields  as  out  of  the  demesne  lands  of  the  said  William 
Flowden,  and,  the  said  William  Flowden  having  then  lately 
inclosed  the  said  common  fields,  an  agreement  in  writing. 
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1845.  bearing  date  the  Ist  day  of  March  in  that  year^  vas  made 
by  and  between  and  nnder  the  hands  and  seals  of  the 
said  William  Flo  vden  and  the  said  John  Wilson,  by  which 
it  was  agreed,  that  the  said  William  Plowden  should  con- 
yey  and  assure  unto  the  said  John  Wilson  and  his  succes- 
sors, rectors  of  the  said  chnrch,  for  eyer,  certain  lands  in 
the  said  agreement  specified,  which  he  agreed  should  be 
enjoyed  as  the  glebe  of  and  belonging  to  the  church  of 
Aston  aforesaid,  and  the  rector  thereof,  and  his  snocessors, 
for  ever;  and  also  that  the  said  William  ^owden,  his 
heirs  and  assigns,  should,  on  or  before  the  20th  day  cl 
February  next  ensuing  the  date  thereof,  grant  unto  the 
said  John  Wilson  and  his  successors,  rectors  of  the  ssid 
church,  for  e?er,  an  annuity  of  £40,  to  be  charged  upon 
the  said  manor,  lands,  and  hereditaments^  the  same  being 
of  snfiScient  value ;  and  the  said  J.  Wilson  did  thereby,  for 
himself,  and,  as  much  as  in  him  lay,  for  his  successors, 
rectors  of  Aston  aforesaid,  covenant  and  agree  to  and  with 
the  said  William  Plowden,  his  heirs  and  assigns,  that  all 
those  parcels  and  pieces  of  land  theretofore  reputed  and 
taken  as  or  £ar  the  glebe  land  of  or  belonging  to  the  church 
of  Aston-in-the-Walls  aforesaid,  and  which  lay  in  the  late 
common  fields  of  Aston  aforesaid,  and  theretofore  in  the 
possession  of  the  said  John  Wilson,  his  tenant  or  tenants, 
and  the  said  parcel  of  ground  thereinbefore  mentioned  to 
be  in  the  said  dose  called  Aston  Close,  in  Appletree  afore- 
said, (except  such  parts  thereof  as  lay  in  the  said  parcels 
of  ground  and  meadow  thereby  agreed  and  appointed  lor 
glebes),  should  from  thenceforth  be  possessed  and  enjoyed 
by  the  said  William  Plowden  and  his  heirs,  as  his  and 
their  own  proper  estate  for  ever;  and  also  that  all  and 
singular  the  lands,  tenements,  and  hereditaments  whereof 
the  said  William  Plowden  was  then  possessed  or  owner 
in  Aston  aforesaid,  and  every  of  them,  (including  the  lands, 
the  tithes  of  which  are  in  question  in  this  issue),  were  and 
should  be  freed  and  discharged  for  ever  of  and  from  the 
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jiayment  of  all  and  all  manner  of  tenths,  tithes,  and  obla«  1845. 
tions,  obventionsy  modoses,  compositions,  and  all  other 
dnes  theretofore  due  and  payable  out  of  the  estate  of  him 
the  said  William  Plowden,  in  Aston  aforesaid,  (except 
such  tithes  and  dues  as  were  purely  personal).  After- 
wards, in  the  year  1714,  in  consequence  of  a  petition  of  the 
said  WiUiam  Plowden  and  the  said  John  Wilson  to  the 
ordinary,  (that  is  to  say),  to  the  Lord  Bishop  of  Peter- 
borough, within  whose  diocese  and  jurisdiction  the  said 
church  and  rectory  was  situated,  a  commission  was  duly 
issued  by  the  said  bishop  to  inquire  into  the  expediency  of 
the  said  exchange,  and  the  commissioners  named  in  the  said 
commission  having  met  and  examined  witnesses,  and  duly 
inquired  into  the  circumstances,  returned  the  said  com- 
mission, and  certified  to  the  said  bishop  by  their  said  certi^ 
ficate,  that  the  said  exchange  would  be  no  ways  prejudicial 
or  detrimental  to  the  said  John  Wilson,  or  his  successors, 
rectors  of  Aston  aforesaid,  but  would  be  an  improvement 
of  and  augmentation  to  the  said  church  and  rectory  of 
above  dE60  per  annum,  and  thereupon  the  said  bishop, 
by  an  instrument  under  his  hand  and  episcopal  seal,  did 
duly  consent,  give,  and  grant  his  leave  and  license  to 
and  for  carrying  into  effect  tbe  said  exchange.  After- 
wards, the  said  William  Plowden,  being  the  patron  of  the 
living  as  hereinbefore  mentioned,  filed  a  bill  in  the  high 
Court  of  Chancery  against  the  said  J.  Wilson  and  the 
said  bishop,  who  put  in  their  answers  respectively,  and, 
the  cause  having  been  heard,  a  decree  in  and  of  Trinity 
Term,  1715,  was  made  therein  by  the  said  court,  by 
which  it  was  declared,  that  the  said  articles  of  agree- 
ment entered  into  between  the  plaintiff,  William  Plowden, 
and  the  said  defendant,  J.  Wilson,  should  be  performed; 
and  that  the  said  exchange  of  the  said  lands  be  con- 
firmed and  made  perpetual ;  and  that  the  said  parties 
should  hold  and  enjoy  the  said  premises  according  to 
the  said  exchange;  and  that  conveyances  should  be  made 
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1845.  pursuant  thereto;  and  such  decree  now  stands  as  of  record 
in  the  said  Court  of  Chancery,  and  in  nowise  reversed 
or  altered.  In  pursuance  of  the  said  agreement,  the  said 
John  Wilson  forthwith  took  possession  of  the  lands,  and 
received,  when  and  as  it  became  due,  the  said  annuity 
of  £40  so  given  in  exchange  for  the  said  glebe  lands, 
and  as  a  composition  for  the  said  tithes  and  lands,  and 
the  said  lands  have  firom  that  time  to  the  present  been 
held  and  enjoyed  by  the  said  John  Wilson  and  his  succes- 
sors, rectors  of  the  said  church,  and  are  still  held  and  en- 
joyed by  the  said  plaintiff  as  such  rector  as  aforesaid,  and 
the  said  annuity  of  £40  was  received  by  the  said  John 
Wilson  and  by  his  successors,  from  that  time  up  to  the 
24th  of  June,  1881,  the  said  plaintiff  having  himself  re- 
ceived it  from  the  period  when  he  became  rector  of  the  said 
church  up  to  and  until  Michaelmas,  1832,  and  not  since. 
No  tithes  or  tenths,  or  any  payment  in  lieu  thereof,  ex- 
cept as  aforesaid,  have  been  received  or  taken  firom  the  said 
lands  so  exempted  therefirom  by  the  said  agreement,  includ- 
ing the  said  lands  of  the  said  defendant,  from  the  time  of 
making  the  said  agreement  hitherto :  and  the  said  agree- 
ment, at  the  time  of  the  passing  the  statute  q£  the  2  &  3 
Will.  4,  c.  100,  intitled,  "  An  Act  for  shortening  the  Time 
required  in  Claims  of  Modus  decimandi,  or  Exemption 
from  Tithes,''  had  not,  firom  the  time  of  the  making 
thereof,  been  set  aside,  abandoned,  or  departed  firom. 

The  said  manor,  and  all  the  said  lands  of  the  said  William 
Flowden  in  the  parish  of  Aston-le- Walls,  descended  to,  and 
became  and  were  the  estate  in  possession  of,  one  Edmund 
Plowden  hereinafter  mentioned,  before  and  on  the  10th  day 
of  July  in  the  year  1888,  and  so  continued  till  his  death  on 
the  4th  day  of  April  in  the  year  1838,  when  they  descended 
to  and  became,  and  still  continue  to  be,  the  estate  in  pos« 
session  of  the  defendant,  William  Henry  Francis  Plowden. 
A  notice,  on  the  7th  day  of  June,  1888,  having  been  served 
by  the  said  plaintiff  on  Thomas  Mattingley,  William  Budd^ 
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George  Bliss^  and  Charles  Cowper,  who  were  then  the  oc-        184«.  ! 

cupierSf  as  well  as  Edmund  Plowden,  the  owner  of  the 
lands  in  question,  that  he  did,  from  that  time,  require  all 
the  tithes,  both  great  and  small,  to  be  set  out  and  paid  to 
him  in  kind,  the  said  plaintiff  did,  on  the  10th  day  of  July, 
1838,  file  his  bill  in  his  Majesty's  Court  of  Exchequer 
against  the  said  Thomas  Mattingley,  William  Budd,  George 
Bliss,  and  Charles  Cowper,  who  were  then  the  occupiers, 
as  well  as  the  said  Edmund  Plowden,  the  owner  of  the 
said  lands  so  exempted  firom  the  tithes  by  the  said  agree- 
ment, praying  that  the  defendants  in  that  suit  might  be 
decreed  to  account  for  the  single  value  of  all  the  tithes  of 
the  said  lands,  but  no  bill  was  then  filed  against  the  said 
Edmund  Plowden,  the  owner  of  the  said  lands.  After- 
wards, on  the  12th  day  of  December,  1883,  the  said  de- 
fendants filed  their  answer,  and,  amongst  other  things,  sub- . 
mitted  that  the  said  Edmund  Plowden  ought  to  be  made 
a  party  to  that  suit ;  and  afterwards,  pursuant  to  an  order 
of  the  said  Court,  dated  on  the  15th  of  January,  1835,  the 
said  bill  was  amended,  and  the  said  Edmund  Plowden,  by 
the  said  amendment,  was  made  party  defendant  thereto, 
and  the  cause  having  been  duly  heard,  on  the  15th  day  of 
February,  1887,  by  a  decree  of  that  date,  the  said  bill  was 
dismissed  against  the  said  Edmund  Plowden,  and  the 
Court  decreed,  that  the  said  Thomas  Mattingley,  William 
Budd,  George  Bliss,  and  Charles  Cowper  should  account 
for  such  tithes  according  to  the  prayer  of  the  said  bill. 
Against  this  decree  the  said  several  defendants,  including 
the  said  E.  Plowden,  on  the  23rd  day  of  November,  1837, 
appealed  to  the  House  of  Lords.  On  the  6th  day  of  Feb* 
ruary,  1840,  judgment  on  the  said  appeal  was  pronounced 
by  the  House  of  Lords,  whereby  the  decree  was  reversed, 
and  the  plaintiff's  bill  in  that  suit  was  dismissed  with  costs 
against  the  said  Edmund  Plowden,  and  also  against  the 
said  Thomas  Mattingley,  William  Budd,  Gteorge  Bliss,  and 
Charles  Cowper,  and  the  said  order  and  judgment  of  the 
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1845.  House  of  Lords  was  made  sn  order  of  the  said  Court  of 
Exchequer  on  the  10th  di^  of  Jvij,  1841,  and  the  said  bill 
of  the  said  Henij  Thorpe  dismissed  with  eosts  as  against 
the  said  Edmnnd  Plowden,  Thomas  Mattinglcy,  WiUiam 
Budd,  Gteorge  Bliss,  and  Charles  Cowper,  which  order  was 
affirmed  hj  the  Lord  Chanodlor,  on  an  appeal  presented 
against  the  same  hy  the  said  Henry  Thorpe,  on  the  21st 
day  of  December,  1842.  Pending  the  said  appeal  to  the 
Honse  of  Lords,  and  on  the  16th  day  of  October,  1888, 
actions  of  debt  were  brought  in  this  Conrt  by  the  plaintiff 
against  the  said  Thomas  Mattingley,  William  Bndd,  Geoige 
Bliss,  and  Charles  Cowper,  under  the  act  of  Parliament 
passed  in  the  reign  of  Edward  the  6th,  intituled  "  An  Act 
for  the  payment  of  lathes,''  to  recoTer  the  treble  value  of 
tithes  of  the  same  lands  not  set  out,  and  which  accrued 
subsequently  to  those  sought  to  be  recovered  by  the  bill 
in  equity,  in  which  actions  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  upon  a  spe- 
cial case,  which  said  case  set  forth  the  statements  herein- 
before contained,  (except  the  order  on  the  said  appeal  to 
the  House  of  Lords  in  the  equity  suit,  which  order  had  not 
then  been  pronounced),  and  in  which  the  question  for  the 
opinion  of  this  Conit  was,  whether  the  plaintiff  was,  under 
the  circumstances  detailed,  entitled  to  retain  the  same  ver- 
dict. The  case  was  argued  on  the  29th  of  May,  1889,  when 
this  Court  was  of  opinion  that  the  plaintiff  was  entitled  to 
retain  his  verdict,  and  the  judgment  was  entered  up  accord- 
ingly, and  the  treble  value  of  the  said  tithes  was  paid  to 
the  plaintiff  pursuant  thereto.  The  tithes  of  the  lands  in 
question,  recovered  in  the  last-mentioned  actions,  were  for 
the  year  from  Michaelmas,  1887,  to  Michaelmas,  1838. 
The  occupiers,  the  defendants  in  that  action,  commuted,  by 
agreement  with  the  plaintiff,  the  tithes  accruing  for  the 
said  lands  from  Michaelmas,  1888,  to  Michaelmas,  1839, 
in  order  to  prevent  the  necessity  of  bringing  and  trying 
other  actions  whilst  the  appeal  to  the  House  of  Lords  was 
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pending^  the  said  defendants  at  the  same  time  stating  that  1845. 
they  did  so  without  prejudice  to  the  right  of  the  parties  as 
to  the  question  then  pending  in  the  said  appeaL  On  the 
19th  day  of  August^  1842^  pursuant  to  a  notice  to  that 
effect^  the  commissioners  for  commuting  the  tithes  for 
England  and  Wales  proceeded  by  their  assistant  commis* 
sioner  to  hold  an  anwurd  meeting  for  commuting  the  tithes 
of  the  parish  of  Aston-le-Walls  aforesaid,  when  the  plain- 
tiff,  as  rector,  claimed  tithes  of  the  land  in  question,  whilst 
it  was  contended  by  the  defendant  that,  under  the  said 
decree  of  the  C!ourt  of  Chancery  of  Trinity  Term,  1716, 
and  the  matters  hereinbefore  mentioned,  such  lands  were 
discharged  from  payment  of  all  mannejr  of  tithes*  The 
finding  or  decision  of  the  assistant  commissioner  is  set 
forth  in  the  declaration.  The  present  action  waa  com- 
menced on  the  17th  day  of  May,  1848.  It  was  agreed  at 
the  trial  of  this  action,  that  the  said  agreement,  the  said 
proceedings  before  the  Lord  Bishop  of  Peterborough,  and 
the  whole  of  the  proceedings  in  the  Court  of  Chancery, 
and  in  this  Court,  should  form  part  of  the  present  case, 
and  should  be  referred  to  by  either  party  as  if  the  same 
had  been  set  out  at  length  therein.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled 
to  a  verdict.  If  the  Court  should  be  of  opinion  that  he  is, 
then  theyerdict  entered  up  in  his  favour  shall  be  retained, 
otherwise  the  said  verdict  is  to  be  set  aside,  and  to  be  en- 
tered up  in  favour  of  the  said  defendant. 

Croa^Um,  for  the  plaintiff. — ^Eirst,  this  is  not  a  composi- 
tion for  tithes  within  the  meaning  of  the  stat  2  &  8  Will.  4^ 
c.  100,  s.  2.  But  secondly,  supposing  it  to  be  so,  the  pro- 
ceedings and  suits  which  have  taken  place  have  taken  the 
case  out  of  the  operation  of  the  act. 

First,  this  is  not  at  all  in  the  nature  of  a  composition 
for  tithes.  It  is  an  exchange  of  certain  lands,  and  the 
tithes  form  a  very  small  part  of  the  subject-matter  of  it, 
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1B45.  the  primary  object  of  the  agreement  being  the  exchange 
of  the  lands.  The  agreement  recites  the  object  to  be 
''  for  the  better  improvement  of  the  said  common  fields.'^ 
It  is  not  a  mere  composition^  in  the  sense  nsed  hj  the 
statute.  The  agreement  is  upon  condition  of  giving  np 
the  glebe  land,  which  was  invalid  and  inoperative,  and  the 
tithe;  it  is  therefore  illegal  altogether;  for  yon  cannot 
divide  the  part  which  is  legal  from  the  other  which  is  not. 
It  can  only  be  supported  where  on  one  side  they  can  have 
all  that  is  given  in  lieu  of  what  is  given  on  the  other. 
The  glebe  lands  could  not  be  acquired  by  this  agreement. 
Such  an  agreement  could  never  derogate  from  the  right 
of  the  church.  That  has  been  so  often  decided  that  it  is 
unnecessary  to  argue  it.  Therefore,  when  this  act  of  Par- 
liament came  into  operation,  Mr.  Thorpe,  the  rector,  had 
a  perfect  right  to  take  the  glebe  land,  which  notwith- 
standing this  agreement  belonged  legally  to  him.  This 
is  not  therefore  a  composition  within  the  second  section 
of  the  2  &  8  Will.  4,  c.  100,  which  enacts,  ''that  every 
composition  for  tithes  which  hath  been  made  or  confirmed 
by  the  decree  of  any  Court  of  Equity  in  England,  in  a 
suit  to  which  the  ordinary,  patron,  and  incumbent  were 
parties,  and  which  hath  not  since  been  set  aside,  aban- 
doned, or  departed  from,  shall  be  and  the  same  is  hereby 
confirmed  and  made  valid  in  law;  and  that  no  modus, 
exemption,  or  discharge  shall  be  deemed  to  be  within  the 
provisions  of  this  act,  unless  such  modus,  exemption,  or 
discharge  shall  be  proved  to  have  existed  and  been  acted 
upon  at  the  time  of  or  within  one  year  next  before  the 
passing  of  this  act."  [Parke,  B.— Your  argument  is,  that  a 
composition  for  tithes  means  only  where  something  is  given 
on  one  side  exclusively  for  tithe?]  Yes,  and  that  where 
there  is  something  given  which  is  illegal  in  itself,  and  which 
must  invalidate  the  whole  agreement,  the  act  cannot  apply. 
The  primary  object  of  this  agreement  is  not  the  tithe  but 
the  indosure,  and  in  the  half-yearly  receipts  for  the  £40 
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they  treat  it  as  for  the  inclosnr^.  The  agreement  is  not  1845. 
thlEit  the  money  or  the  lands  are  to  be  given  for  the  tithe, 
bnt  that  the  tithe  and  the  glebe  are  to  be  given  for  the 
rent-<;harge  and  the  other  lands.  [Parke,  B. — ^You  cannot 
tell  exactly  what  is  given  for  the  composition  of  tithe — 
whether  the  surplus  quantity  of  lands  or  the  money]. 
If  this  is  to  be  construed  as  a  composition  for  tithe,  the 
exchange  of  the  lands  must  be  good  also.  But  the  agree- 
ment as  to  the  glebe  is  illegal  and  invalid,  and  the  con- 
tract cannot  be  binding  at  all,  unless  each  party  had  what 
he  bargained  for.  The  moment  the  act  passed,  there  was 
nothing  to  prevent  the  plaintiff  from  bringing  an  eject- 
ment to  recover  the  glebe  lands,  as  no  time  runs  against 
the  church ;  and  there  may  be  some  mode,  either  in  equity 
or  otherwise,  in  which  the  other  party  could  get  back  his 
lands.  Therefore  you  cannot  say  that  the  party  has  the 
consideration  for  which  the  tithes  were  given  up.  The 
failure  of  the  consideration  destroys  the  whole  contract. 
The  statute  cannot  apply  to  the  transaction,  unless  it  can 
apply  to  the  whole  bargain;  you  cannot  say  it  shall  make 
it  good  as  to  a  part  only.  Where  part  must  remain  as  an 
illegal  transaction,  the  act  cannot  be  taken  to  make  any 
part  valid.  The  title  of  the  act  is, ''  An  act  for  shortening 
the  time  required  in  claims  of  modus  decimandi ;''  and  as 
it  is  not  to  give  any  new  composition,  it  can  only  apply  to 
compositions  which  were  before  good  in  point  of  law ;  but 
this,  not  being  so,  is  therefore  not  a  composition  within 
the  meaning  of  the  act. 

But,  secondly,  supposing  it  is  a  composition  within  the 
meaning  of  the  act,  the  proceedings  and  suits  which  have 
taken  place  have  taken  the  case  out  of  the  provisions  of 
the  act.  The  second  section  says,  that  every  composi- 
tion which  has  been  made  or  confirmed  by  the  decree  of 
any  court  of  equity,  ''  in  a  suit  to  which  the  ordinary, 
patron,  and  incumbent  were  pities,  and  which  hath  not 
since  been  set  aside,  abandoned,  or  departed  from,  shall 
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be  and  tbe  same  is  hereby  confirmed  and  made  Tafid  in 
law/'  If  it  stood  on  that,  without  refrarenoe  to  ihe  third 
section,  there  would  be  some  difficulty,  for  that  would 
prevent  the  rector  from  recovering  his  tithes  in  kind. 
Suppose  that  up  to  the  passing  of  this  act  the  usage  had 
prevailed  and  not  been  departed  from,  to  pay  tithes  in 
kind,  and  then  an  action  is  brought,  would  you  not  say 
that  the  word  '^  since ''  had  reference  to  the  time  of  bring- 
ing the  new  action?  It  could  hardly  mean  that  yon  are 
to  look  back  to  1888,  to  see  whether  at  that  time  it  was 
departed  from  or  not  The  legislature  could  hardly  in- 
tend, that  if  it  was  in  part  set  aside  or  abandoned  after 
that  time,  that  would  not  give  the  rector  a  right  to  sue. 
If  in  all  after-ages  you  are  to  look  back  to  the  year  1833, 
in  a  little  time  you  would  have  all  the  inconvenience  which 
has  been  suffered,  of  going  back  to  the  time  of  Bichard  I., 
which  the  statute  was  intended  to  remedy.  But  the  third 
section,  at  all  events,  coupled  with  the  second,  wiU,  as  far 
as  the  present  case  goes,  put  an  end  to  any  difficulty  in  that 
respect.  It  enacts,  that  that  act  "  shall  not  be  prejudicial 
or  available  to  or  for  any  plaintiff  or  defendant  in  any  suit 
or  action  relative  to  any  of  the  matters  before  mentioned, 
now  commenced,  or  which  may  be  hereafter  commenced 
during  the  present  session  of  Parliament,  or  within  one 
year  from  the  end  thereof  The  object  of  that  section 
was,  that  if  parties  were  contesting  the  right  at  die  time, 
then  they  should  stand  upon  their  rights  if  they  could 
make  them  out,  but  the  statute  should  be  no  hurt  to 
them.  That  is  the  construction  whidi  this  Court  put  upon 
it  in  TTwrpe  v.  Maitingley  {a).  The  fiicts  were  these: — 
There  was  within  the  year  an  equity  suit  against  the 
occupiers  of  land,  in  which,  by  mistake,  the  owner  of 
the  land  was  not  made  a  party  originally,  but  was 
added  afterwards.    There  was  a  decision  by  the  Court 

(a)  5  M.  &  W.  302. 
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of  Exchequer  in  equity  decreeing  an  account.  There  1845. 
was  then  an  appeal  to  the  House  of  Lords,  and  during 
the  pendencjr  of  that  appeal  an  action  was  brought  at 
common  law  in  this  court,  and  the  present  plaintiff  re- 
covered  lus  treble  value  of  the  tithes,  under  the  statute  2 
&  8  Edward  YI.  The  Court  held,  that  the  suit  going  on 
on  the  equity  side  of  this  Court  was  sufficient  to  satisfy  the 
third  section,  and  that  the  rector  had  a  right  to  his  tithes, 
though  the  action  for  not  setting  out  tithes  had  not  been 
brought  within  the  year.  It  may  be  said  that  that  decree 
was  reversed,  and  so  it  was,  but  upon  a  mere  technical 
point  only.  The  meaning  of  the  act  is  this; — ^if  you  have 
no  defencCj  the  statute  shall  be  none  for  you,  and  if  you 
have  a  good  defence,  still  it  shall  be  no  defence  for  you ; 
for  if  you  are  asserting  your  rights  within  the  year,  you  do 
not  want  the  statute.  This  is  a  case  within  the  very  words 
of  the  third  section.  It  says,  that  the  act  shall  not  be  pre- 
judicial or  available  to  the  plaintiff  or  defendant,  in  any  suit 
now  commenced,  or  which  may  be  hereafter  commenced 
during  the  present  session,  or  within  one  year  fix>m  the 
end  of  it.  Now  there  can  be  ao  doubt  that  thb  act  is  here 
sought  to  be  used  to  the  prejudice  of  the  plaintiff,  who 
was  the  plaintiff  in  the  equity  suit  which  was  commenced 
within  the  year.  There  is  nothing  to  confi9e  the  clause  to 
the  particular  suit.  [Alders^i,  B. — ^According  to  the  de- 
fendant's construction  of  the  word  **  since,''  it  is  to  ter- 
minate from  the  time  of  the  passing  of  the  act:  then,  if  a 
person  has  abandoned  or  departed  in  any  way  from  the 
composition,  but  within  the  twelve  months  brings  an  action 
for  not  setting  out  the  tithes,  and  recovers,  and  brings  an- 
other action  the  following  year,  he  would  fail,  though  he 
had  commenced  his  action  within  the  time  limited  by  the 
act.]  That  must  be  the  result,  unless  the  plaintiff's  con- 
struction be  adopted.  [Alderaon,  B. — ^That,  however,  does 
not  apply  here,  for  the  suit  was  not  successful.]  Yes,  the 
plaintiff's  suit  was  successful.     The  tithes  were  recovered. 
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1845.        and  have  been  since  paid.    But  the  word  ^' successful '' 
^i^^^^      cannot  be  imported  into  the  act.    There  is  no  reason  for 
V.  so  doing.     On  the  contrary,  it  would  lead  to  the  greatest 

absurdity.  The  bringing  the  action  against  the  party  will 
keep  alive  the  right,  as  was  decided  in  this  Court  in  TTiorpe 
▼.  Mattingley.  Here,  however,  in  the  former  suit  in  equity, 
the  plaintiff  did  obtain  a  decree  in  his  favour.  A  bill  was 
filed  within  the  year,  and  there  was  a  decision  upon  it  in 
favour  of  the  plaintiff.  It  may  be  said,  however,  that  the 
suit  must  be  successful  in  the  resuU;  but  there  is  no 
ground  for  introducing  those  words.  It  is  admitted  that 
Lord  Cottenham  did,  in  the  case  in  the  Lords,  express  a 
doubt  as  to  the  correctness  of  the  decision  of  the  Court 
below  :  Plowden  v.  TTwrpe  (a).  In  the  course  of  the  argu- 
ment in  that  case,  a  question  was  raised  whether  the  suit 
in  equity  was  well  commenced,  as  Plowden,  the  then 
owner  of  the  property,  was  made  a  defendant  (by  amend- 
ing the  bill)  after  the  year  expired.  And  Lord  Cottenham 
said,  '*  The  view  I  have  taken  upon  this  part  of  the  case 
makes  it  unnecessary  to  observe  on  the  construction  of 
the  2nd  &  8rd  Will.  4,  c.  100.  Had  it  been  necessary  to 
decide  that  question,  I  should  have  found  much  difficulty 
in  concurring  in  an  opinion,  that  a  defendant  against  whom 
no  proceedings  were  instituted  until  January,  1885,  could 
not  claim  the  benefit  of  the  third  section,  because  the  suit 
to  which  he  was  made  a  defendant  by  amendment  had  been 
commenced  against  others  within  the  prescribed  time.'' 
But  he  gave  no  decision  upon  the  point,  and  the  question 
was  not  really  before  him.  The  case  did  not  depend  upon 
whether  the  owner  was  a  party  to  the  record  at  all ;  it  was 
a  suit  against  the  occupiers.  That  case  does  not  overrule 
the  decision  in  Thorpe  v.  Mattingley,  which  is  expressly 
in  point.  Lord  Abinger,  C.  B.,  in  that  case,  says  (i),  "  I 
think  the  reasonable  construction  of  the  statute  is,  that 

(«)  7  a  &  Fin.  161.  (6)  5  M.&  W.  305. 
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the  parties  shall  not  be  entitled  to  raise  the  question  of  1846. 
the  validity  of  a  tithe  compositionj  confirmed  in  the  man« 
ner  mentioned  in  s.  2,  unless  they  commence  their  action 
or  suit  within  the  time  limited  by  the  8rd  section.  The 
plaintiff  has  done  this  by  his  suit  in  the  Exchequer,  by  the 
decree  in  which  the  composition  has  been  set  aside,  and 
he  is  therefore  entitled  to  our  judgment/'  The  plaintiff 
has  therefore  brought  his  case  within  the  words  of  the 
2nd  section.  The  Court  must  hold  that  the  statute  meant 
to  apply  to  the  time  when  the  question  came  into  contro- 
versy in  the  former  action.  [Jldersan,  B. — If  you  con<» 
strue  the  word  "  since  "  to  mean  *^  up  to  the  time  of  action 
brought/'  you  give  it  a  reasonable  construction.]  That  is 
the  construction  to  be  put  upon  it. 

Beihell,  for  the  defendant. — ^First,  as  to  whether  this  is 
a  composition  within  the  act.  In  an  early  stage  of  this 
case,  when  it  was  before  AldersoUy  B.,  on  the  equity  side  of 
this  Court,  his  Lordship  gave  a  clear  expression  of  opinion 
that  this  was  a  composition  of  the  nature  contemplated  by 
the  2nd  section  of  the  act.  In  giving  judgment  in  that 
case,  he  says  (a),  ''There  is  no  question  that  such  an 
agreement  would  now  be  valid  under  Lord  Tenterden's 
Act,  the  provisions  of  which  clearly  apply  to  the  present 
case.''  It  will  be  necessary  to  explain  how,  consistently 
with  that  opinion,  Mr.  Baron  Akkrson  made  the  decree  he 
did.  In  an  early  stage  of  the  cause,  before  Lord  Abinger, 
C.  B.,  a  question  arose,  whether  Mr.  Plowden  was  duly 
made  a  party  to  the  cause;  and  Lord  Abinger  was  of 
opinion,  that  if  the  rector  had  instituted  his  suit  within 
the  twelve  months,  it  was  competent  to  him  to  add  any 
number  of  parties  to  the  suit  at  any  subsequent  time, 
though  the  parties  were  added  after  the  expiration  of 
the  twelve  months.    It  was  not  competent  to  Mr.  Baron 

(a)  2Y.  &C.441. 
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1845.  Aldermm,  ritting  in  eqnityi  to  overrule  or  alter  what  wlm 
done  by  the  Chief  Baron ;  and^  although  he  hdd  that  the 
agreement  was  that  species  of  composition  contemplated 
by  the  act^  yet,  not  being  at  liberfy  to  hdd  that  the  snit 
had  not  been  instituted  against  Mr.  Plowden,  he  was 
obliged  to  decree  as  he  did.  That  was  one  of  the  grounds 
for  the  defendant's  going  to  the  House  of  Lcwds  with  an 
appeal ;  but  their  Lordships  found  grounds  for  reversing 
the  decree  independently  of  that  point,  and  it  is  agreed, 
that  although  Lord  Cottenham  intimated  an  opinion  on  that 
ground  in  favour  of  the  defendant,  yet  the  point  was  not 
there  decided.  In  the  case  of  Cooper  v.  Bfron,  the  Chief 
Baron  followed  his  former  decision.  That  case  was  carried 
to  the  House  of  Lords,  and  was  argued  at  the  bar  of  the 
House,  and  the  unanimous  opinion  of  the  House  was  de- 
livered by  Lord  Brougham  (a).  In  that  case,  a  bill,  brought 
by  the  rector  of  a  parish  against  certain  occupiers,  was 
filed  on  the  6th  of  August,  1888,  within  the  twelve  months 
allowed  by  the  act.  That  bill  was  amended  on  the  8rd  of 
November,  1834,  and  four  other  defendants  were  added. 
The  new  defendants  insisted  that  the  suit  had  not  been  in- 
stituted within  the  time  allowed  by  the  act,  and  that  they 
were  entitled  to  the  benefit  of  its  provisions;  and  the 
House  of  Lords  so  decided,  and  dismissed  the  bill  against 
the  four  new  defendants.  The  3rd  section  of  the  act  pro- 
vides, that  it  shall  only  apply  to  suits  commenced  after  the 
expiration  of  one  year  firom  the  end  of  the  then  session  of 
Parliament.  Now  that  session  ended  on  the  16th  of  August, 
1882;  consequently  the  amended  bill  was  filed  fifteen 
months  after  the  act  passed.  Lord  Brougham,  in  deliver- 
ing the  judgment,  after  stating  the  above  facts,  says  (A), 
"  The  first  miscarriage  in  the  court  below,  however,  was 
to  consider  the  whole  defendants  to  the  suit,  the  whole 
nine  appellants,  as  excluded  firom  the  operation  of  the  act 

(a)  11  CI.  &  Fin.  556.  {h)  Id.  579. 
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Tbe  ground  of  this  opinion  was^  that  the  bill,  being  oiigin-  1845 
ally  filed  before  the  16th  of  August,  1833,  and  the  four 
last-named  appellants  being,  under  an  order  of  the  Court 
of  Exchequer,  ;made  defendants  to  the  same  bill,  were  as 
much  excluded  by  the  8rd  section  of  the  act,  as  if  tb^ 
had  been  made  originally  defendants  to  the  bill  filed  on 
the  5th  of  August,  1888.  This  is  as  great  and  as  manifest 
an  error  as  could  well  be  committed/'  And,  after  stating 
that  there  was  no  privity  whatever  between  the  different 
defendants,  and  that  one  defendant  might  set  up  a  defence 
of  a  totally  different  kind  firom  the  others,  his  Lordship 
proceeds: — ''The  parson  is  permitted  to  add  new  defend- 
ants to  his  amended  bill,  in  order  to  save  delay  and  ex- 
pense; but  each  defendant  so  added  is  to  be  considered 
as  sued  by  the  proceeding  which  makes  him  a  defendant, 
and  the  date  of  his  being  added  is  the  date  of  the  suits 
commencement  quoad  him/'  In  that  opinion  Lord  Cb/- 
ta^ham  and  Lord  Campbell  concurred,  and  the  House  was 
unanimous  upon  the  point;  and  the  decree  was  reversed. 
The  House  of  Lords  was  unanimous  in  thinking  that  the 
true  construction  of  the  act  was,  that  its  operation  was 
suspended  for  twelve  months,  in  order  to  allow  the  rector 
to  institute  a  proper  suit  for  tithes :  but  if  he  feiled  within 
that  time  to  institute  the  proper  suit,  then  the  statute  was 
available  to  every  individual  not  made  a  defendant  within 
the  period  of  time  allowed.  [Parke,  B. — In  order  to  in- 
validate the  decree  under  the  second  clause,  there  must 
have  been  a  departing  from  it  before  the  act  passed — a 
subsequent  departing  from  it  would  not  do.]  No  otherwise 
than  this,  that,  whatever  individuals  are  parties  to  a  decree, 
th^  may  afterwards  release  the  benefit  of  it.  [Parke, 
B. — ^The  decree  which  my  Brother  Aldermm  made  was  a 
decree  for  the  tithes.]  Yes,  for  the  single  value  of  the 
tithes.  That  was  the  original  error,  which  has  never 
been  avoided.    In  that  case  the  counsel  began  by  ad- 
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1846.        mitting  that  the  bill  nmst  be  disnussed  as  against  Mr. 
Plowden. 

The  words  of  the  2iid  section  of  the  act  clearly  point  to 
a  composition  of  this  kind,  and  not  merely  to  compositions 
realy  which  were  good  before  the  restraining  stat.  of  the 
18th  Eliz.;  and  the  legislature,  in  the  clearest  language,  has 
pointed  ont  to  rectors  or  vicars,  that,  if  there  exist  a  compo- 
sition real  in  their  parish,  originating  in  snch  a  way  that 
they  may,  if  they  choose,  avoid  it,  they  must  do  so  within 
a  limited  time.  That  being  so,  it  follows  as  a  necessaiy 
consequence,  that  the  moment  it  was  decided  by  the  House 
of  Lords  that  Mr.  Plowden  was  not  properly  made  a  party 
within  the  statute,  he  became  entitled  to  the  benefit  of  the 
act,  and  was  entitled  to  say,  the  agreement  is  valid,  and  I 
may  avail  myself  of  the  statute  in  any  proceedings  that  may 
be  taken  to  set  it  aside.  Now,  if  that  be  the  true  construc- 
tion, the  Court  will  be  of  opinion  that  the  decree  made  in 
1715  was  a  decree  within  the  meaning  of  the  44th  section 
of  the  Tithe  Commutation  Act,  6  &  7  WiU.  4,  c.  71,  which 
provides,  ''that  if  it  shall  appear  to  the  said  commissioners 
or  assistant  commissioner,  that  any  question  concerning 
any  modus  or  composition  real,  prescriptive  or  customaiy 
payment,  or  claim  of  exemption  from  or  non-liability  to 
the  payment  of  tithes  relating  to  the  land  in  question, 
shall  have  been  decided  by  competent  authority  before  the 
making  of  the  said  award,  the  commissioners  or  assistant 
commissioner  shall  act  on  the  principle  established  by  such 
decision.''  Now,  take  the  decree  of  the  court  of  equity  in 
1715,  and  the  second  section,  which  says,  ''  that  every 
composition  for  tithes,  which  hath  been  confirmed  by  the 
decree  of  any  court  of  equity,  shall  be  confirmed  and  made 
valid  in  law ; "  and  we  have  a  final  decree,  establishing  the 
agreement  and  deciding  that  the  composition  is  good. 
There  has  been  every  requisite  and  character  of  a  decree 
within  the  meaning  of  the  44th  section  of  the  Tithe  Com- 
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mutation  Act,  and  which  was  binding  upon  the  commis*  1845. 
sioner.  The  object  of  the  agreement  was  to  put  an  end 
to  a  claim  for  tithes  over  Mr.  Plowden's  land,  and  also 
to  benefit  the  church  by  an  exchange  of  the  uninclosed 
land  then  within  the  parish,  the  glebe  land  lying,  as 
stated,  dispersedly  amongst  the  uninclosed  lands;  and 
certain  particular  allotments  are  thereby  given  to  the 
rector,  together  with  an  annuity  of  £40,  and  the  glebe  is 
given  to  Mr.  Plowden ;  and  all  his  lands  are  to  be  tithe 
free.  Upon  the  construction  of  this  agreement.  Lord 
Cotienham,  in  Plowden  v.  Thorpe  (a),  after  stating  the 
agreement,  and  that  it  had  been  sanctioned  by  the  bishop, 
and  become  the  subject  of  a  suit  in  Chancery,  in  which  a 
decree  was  made  establishing  the  arrangement,  says, ''  It 
appears  to  me  that,  inasmuch  as  the  value  of  the  tithes  re- 
leased exceeded  the  £40  per  annum  rent-charge,  and  the 
value  of  the  lands  given  by  Mr.  Plowden  exceeded  the 
value  of  the  glebe  lands  taken,  by  a  sum  equal,  or  very 
nearly  equal  to  j690  a  year,  if  the  £40  a  year  had  been 
in  lieu  of  the  tithes,  it  would  have  been  an  inadequate  com- 
pensation for  them,  even  according  to  their  then  existing 
value,  the  tithes  being  nearly  £60  a  year,  and  the  rent- 
charge  only  £40.  If  the  lands  were  to  be  exchanged  for 
the  glebe  lands,  it  would  appear  that  that  would  not  be  the 
contract,  inasmuch  as  the  glebe  lands  were  of  the  value  of 
£76  a  year,  and  the  lands  granted  to  the  rector  by  Mr. 
Plowden  were  of  the  value  of  £180  a  year.  It  is  quite 
clear,  therefore,  that  some  part  of  the  lands  granted  by  Mr. 
Plowden  to  the  rector  were  in  consideration  of  the  dis- 
charge of  his  other  lands  from  tithe.  It  is  most  important 
to  keep  that  fact  in  view  when  your  Lordships  come  to  con- 
sider how  far  the  authority,  which  has  been  the  guide  of 
the  Court  below  upon  this  subject,  can  be  considered  as 
applicable  to  this  case.''    Lord  Cottenham  there  shews, 

(a)  7  a  &  Fin.  158,  159. 
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IMS.        tiwfc  hj  tluB  agreement  the  land  it  given  in  lieu  of  tithesi 
and  therefimit  wat  a  compodtion  reaL    He  then  goes  on  to 
discriminate  between  that  case  and  the  Attomey-Geineral 
▼•  CAolni/iey(a);  that  there  money  was  given  for  the  tithes^ 
and  land  was  given  for  the  land.    That  is  an  answer  to  the 
ai^ament  that  this  is  not  a  composition  for  tithes.  It  is  not 
only  a  composition  for  tithes  in  the  sense  of  a  money  pay- 
ment^bnt  in  that  of  giving  a  portion  of  the  lands  to  the  rec- 
tor for  ever.  [Parte,  B.— Mr.  Ooo^itoff't  argument  is^  that, 
a  composition  for  tithes  must  be  land  ix  money  givensolely 
for  tithes;  but  that  this  is  a  composition  of  tithes  and  land 
all  mixed  together.]    There  is  no  anthority  for  saying  that 
snch  a  composition  may  not  be  made.    It  is  not  invalid, 
becanse  it  has  involved  in  it  certain  other  things  which  axe 
parts  of  the  agreement.     \AlderMom,  B. — ^It  cannot  be  ma- 
terial whether  the  exchange  of  glebe  be  or  be  not  valid:  the 
qaestionis,  whether  this  is  not»  inter  alia,  a  composition  for 
tithes;  and  if  it  be  valid  as  snch,  that  is  all  you  want.]    So 
fiur  as  it  is  a  composition  for  tithes,  so  fax  the  Conrt  would 
regard  it;  they  are  not  called  upon  to  say  what  effect  it 
would  have  on  the  glebe :  they  are  only  called  upon  to  say 
whether  it  be  or  be  not  a  composition  for  tithes.  One  of  the 
grounds  upon  which  the  House  of  Lords  proceeded  in  this 
case  was,  that  the  rector,  at  the  time  of  claiming  the  tithes, 
was  inpossessionof  the  very  land,  part  of  which  was  clearly 
given  in  lieu  of  the  tithes,  and  was  actually  in  the  enjoy- 
ment of  that  veiy  composition.  Is  it  possible  for  the  rector, 
who  is  now  in  the  enjoyment  of  these  lands,  to  say  that 
this  is  not  a  composition  for  tithes,  it  being  apparent  that 
those  lands  were,  as  to  part,  (which  part  not  being  ascer- 
tainable), actually  taken  in  lieu  of  tithes?  The  Court  have 
nothing  to  do  with  the  question  as  to  the  glebe  lands;  but 
if  it  were  necessary  to  determine  it,  it  is  quite  dear  that, 
since  the  new  Statute  of  limitations,  3  Ac  4  Will.  4,  c.  27, 

(a)  2  Eden,  804. 
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8.  29,  three  incambencies  having  taken  place  in  the  living  1845. 
of  Aston-le-Walis,  and  130  years  having  since  elapsed,  they 
could  not  be  recovered  back.  Croughton  v.  Blake  (a)  is  an 
authority  to  shew  that  the  decree  of  the  Court  of  Exche- 
quer in  equity  in  Thorpe  v.  Matiingley  cannot  bind  the  de- 
fendant, as,  by  the  decision  of  the  House  of  Lords,  the  de- 
fendant in  that  case  was  not  properly  a  party  to  the  suit. 
In  that  case  a  question  arose,  whether,  on  a  bill  filed  against 
certain  occupiers  for  subtraction  of  tithes,  and  praying  an 
account,  a  decree  against  the  occupiers  (the  defendants  in 
the  suit)  would  be  good  against  others  not  parties  to  the 
suit;  and  the  Court  clearly  held  that  it  would  not.  It  was 
there  said  in  argument,  that  a  decree  in  such  a  suit  de- 
cided nothing  more  than  that  the  defendants  must  pay 
the  tithes ;  that  it  did  not  decide  the  right  to  tithe  at  all ; 
to  which  Parke,  B.,  answered,  *'  At  all  events  it  only  de- 
cides it  as  to  those  parties.  It  would  be  a  great  injustice 
if  a  decision,  which  binds  only  four  or  five  parties,  could 
be  made,  by  construction  of  the  act,  to  extend  to  the  whole 
of  the  township.''  The  decree,  therefore,  of  the  Court  of 
Exchequer  in  Thorpe  v.  Matiingley  amounts  to  nothing, 
and  it  was  totally  reversed  by  the  House  of  Lords. 

Then,  as  to  the  argument  on  the  8rd  section,  that  this 
act  is  available  for  the  plaintiff,  because  he  had  com- 
menced a  suit  relative  to  this  matter  within  the  year :  the 
answer  to  that  is,  that  the  act  is  available  also  as  a  defence 
to  every  person  who  has  not  been  made  a  defendant  within 
the  given  time.  Otherwise  there  would  be  this  absurd  dis- 
tinction between  two  persons,  one  of  whom  was  plaintiff 
within  a  given  period,  and  the  other  was  not  made  a  defend- 
ant within  the  same  period, — that  the  act  would  be  available 
to  one  and  not  to  the  other.  The  words  import  that  a  pro- 
per suit  must  be  brought  within  a  given  period  of  time.  It 

(a)  12  M.  &  W.  205. 
VOL.  XIV.  S  ft  M.  W. 
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is  not  necessary  for  the  defendant  to  contend  that  the  suit 
must  be  successful^  but  only  that  he  is  entitled  to  the  bene- 
fit of  this  composition^  unless  a  proper  suit  be  commenced 
against  him  within  that  period  to  set  it  aside.  [Parke,  B. 
According  to  your  argument^  we  must^say  no  more  about 
Thorpe  ▼.  Mattingley.']  No;  for  that  case  is  not  consistent 
with  the  decision  subsequently  given  in  the  House  of  Lords. 
It  is  clear  that  this  agreement  is  validated  by  the  statute; 
and  the  grounds  relied  upon  by  the  plaintiff  are  taken  from 
under  him  by  the  decision  of  the  House  of  Lords.  The 
commissioner  was  therefore  bounds  by  force  of  the  statute 
and  tne  decree  of  1715^  to  recognize  that  decree  as  the  last 
decree  affecting  equally  the  right  to  the  tithes  and  the 
composition;  and  the  defendant  is  entitled  to  have  the 
verdict  entered  in  his  favour. 

Cramptan  replied. 

PabkE;  B. — Any  doubt  I  have  entertained  in  this  case 
has  been  entirely  removed  by  the  very  able  argument  of 
Mr.  BeikeU;  and  there  now  seems  to  me^  in  reality^  to  be 
no  difficulty  about  this  question.  It  appears  to  me,  that, 
reading  the  2nd  and  3rd  sections  of  this  act  in  their 
ordinary  and  grammatical  sense,  they  are  very  dear,  and 
there  is  no  necessity  for  making  an  alteration  in  a  single 
word,  in  order  to  make  them  intelligible  and  consistent. 

The  2nd  section  enacts,  ''that  every  composition  for 
tithes  which  hath  been  made  or  confirmed  by  the  decree 
of  any  court  of  equity  in  England,  in  any  suit  to  which 
the  ordinary,  patron,  and  incumbent  were  parties,  and 
which  hath  not  Hnce  been  set  aside,  abandoned,  or  de- 
parted from,  shall  be  and  the  same  is  hereby  confirmed 
and  made  valid  in  law.'' 

The  ordinary  meaning  of  these  words  is,  that  every  such 
composition,  so  made  or  confirmed,  should  be  rendered  valid 
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in  law  by  the  operation  of  the  act,  and  from  the  time  of        1846. 
passing  it,  if  it  had  not  been  set  aside,  abandoned,  or  de-       thw« 
parted  from  since  the  making  or  confirming,  and  before  ^' 

the  act.  And  that  this  is  the  tme  construction  of  this  part 
of  the  clause,  is  confirmed  by  the  provision  which  follows, 
which  enacts,  that  "  no  modus,  exemption,  or  discharge 
shall  be  deemed  to  be  within  the  act,  unless  it  shall  have 
been  acted  upon  at  the  time  of,  or  within  one  year  next 
before  the  passing  of  the  aetJ^ 

The  validity  or  invalidity  of  the  composition  or  modus  is 
to  be  determined  according  to  the  condition  of  things  a/ 
the  date  of  the  statute;  but,  as  this  provision  would  pre- 
clude all  further  questions,  and  most  materially  affect  the 
rights  of  tithe  proprietors,  the  Legislature  proceeds,  in  the 
following  section  (the  8rd),  to  provide  a  remedy,  by  enact- 
ing, "  that  the  act  shall  not  be  prejudicial  or  available  to  or 
for  any  plaintiff  or  defendant  in  any  action  or  suit  already 
commenced,  or  which  may  be  commenced  during  the  pre- 
sent session  of  Parliament,  or  within  one  year  after  the 
end  thereof." 

Any  tithe-owner  is  thus  enabled  to  commence  and  carry 
on  a  suit  to  its  proper  termination,  without  being  in  the 
least  affected  by  the  former  enactment,  and  in  such  a  suit, 
but  in  such  a  suit  only,  the  law  must  be  administered  as  it 
stood  before  the  passing  of  this  act;  and  the  tithe«owner 
would  thus  be  enabled  to  secure  his  rights  by  the  prompt 
commencement  of  a  suit  properly  calculated  to  establish 
them.  A  doubt  occurred  to  me,  from  my  insu£5cient  ac- 
quaintance with  the  proceedings  of  the  courts  of  equity, 
whether  a  suit  could  be  framed  so  as  to  obtain  complete 
justice,  by  setting  aside  the  composition  altogether;  for  I 
had  supposed  that  a  bill  could  merely  be  filed  against  the 
then  occupiers  to  have  an  account  of  the  bygone  tithes; 
and  if  so,  there  would  be  no  remedy  for  the  future  tithes 
against  future  occupiers  by  subsequent  suits,  and  a  great 
wrong  would  be  done  to  the  tithe-owners;  and,  to  obviate 

N  N  2 
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1845.  sach  a  mischief^  it  would  have  been  proper  to  alter  the 
grammatical  conatmction  of  the  two  sections  in  question. 
But  Mr.  Bethell  has  satisfied  me,  and  be  is  confirmed  by 
the  information  of  my  Brother  Rolfe,  that  a  suit  might  be 
instituted  by  the  parson,  against  the  owner  of  the  land  and 
all  proper  parties,  to  set  aside  the  decree  altogether,  and 
so  deprive  it  of  any  binding  effect  in  any  subsequent  suit 
for  tithes.  This  consideration  removes  all  necessity  of 
modifying  the  language  of  the  2nd  and  8rd  sections,  so 
as  to  obviate  the  hardship  on  the  tithe  proprietor;  and  the 
observation  of  Mr.  Cran^am,  that  it  would  be  a  hardship 
that  he  was  to  be  bound  by  the  result  of  a  single  suit,  in 
which  he  might  be  defeated  by  a  technical  error,  is  of  no 
weight.  It  is  only  an  additional  reason  for  his  taking  care 
to  firame  his  bill  with  proper  parties,  and  in  a  proper  form, 
as  well  as  in  due  time. 

I  see,  therefore,  no  good  reason  for  adopting  the  con- 
struction of  Mr.  Oomploii,  that  the  word  **  since ''  is  to  be 
read  as  meaning  since  the  decree,  and  up  to  the  time  of 
the  commencement  of  the  suit  in  which  the  ri^t  to  the 
tithe  in  kind  should  be  questioned ;  and,  indeed,  if  sndi 
an  interpretation  were  adopted,  it  would  afford  a  ready 
means  of  defeating  the  act,  by  enabling  the  tithe-owner  to 
abandon  the  composition  at  any  time,  before  he  diose  to 
sue  for  tithe  in  kind. 

I  am  therefore  of  opinion,  that  the  words  of  the  statute, 
in  their  ordinaiy  sense,  are  plain  and  dear,  and  lead  to  no 
such  mischief  or  inconvenience  as  to  require  any  modifica- 
tion of  its  language. 

As  to  the  case  of  narpe  v.  Mattinglejf,  it  must  be  ad- 
mitted that  it  cannot  now  be  supported. 

It  seems  to  me,  therefore,  in  the  present  case,  that,  not- 
withstanding the  suit  which  was  instituted  by  the  plaintiff, 
the  2nd  section  remains  in  full  operation,  and  the  plain- 
tiff is  deprived  of  his  right  to  recover  tithes  in  kind. 

The  only  remaining  question  is,  whether  the  objection^ 
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now  for  the  first  time  taken  by  Mr.  Cron^ton^  can  prevail,  1845. 
that  the  agreement  of  1711  is  not  a  composition  for  tithes 
within  the  meaning  of  the  statute.  I  do  not  think  that 
we  ought  to  be  confined  to  the  narrow  construction  which 
he  seeks  to  put  upon  these  terms.  Here  there  was  land 
and  an  annual  payment  of  money  given  for  tithes  and 
glebe,  and  together  of  greater  value  than  the  tithes  and 
glebe :  this  is  certainly  a  composition  for  tithe,  though  it 
is  impossible  to  say  how  much  was  given  for  the  tithe. 
Whether  it  be  such  as  to  give  a  valid  title  to  the  glebe,  is 
not  necessary  now  to  be  decided.  I  am  of  opinion,  that, 
under  these  circumstances,  our  judgment  must  be  for  the 
defendant. 

Aldbrson,  B. — I  am  of  the  same  opinion.  It  would 
make  no  difference,  for  the  purpose  of  the  decision  of  this 
case,  whether  the  decision  in  ITiorpe  v.  MattingJeyf  which 
came  before  me  in  equity,  had  been  supported,  instead  of 
being,  as  it  was,  reversed  by  the  House  of  Lords. 

I  think  this  composition,  in  the  first  place,  is  a  composi- 
tion for  tithes,  and  though  it  extends  beyond  that,  and 
goes  so  far  as  to  include  an  exchange  of  the  glebe,  and 
perhaps  may  not  be  valid  as  to  the  exchange  of  the  glebe, 
still  it  is  equally  a  composition  for  the  tithes,  and  is  now 
become  valid  by  the  operation  of  Lord  Tewterden^s  Act. 
What  is  the  effect  of  that  act  ?  It  applies  to  composi- 
tions for  tithes  which  were  in  existence  when  that  act 
passed,  and  which  had  not  then  been  set  aside,  abandoned, 
or  departed  from;  and  the  intention  of  it  was,  that  all  such 
compositions  should  be  confirmed  and  made  valid  in  law. 
This,  then,  was  a  composition  never  set  aside,  and  never 
abandoned  or  departed  from;  and  therefore  it  is  made 
valid  by  the  2nd  section.  Then,  is  there  any  other  clause 
by  which  parties  are  enabled  to  avoid  the  injustice  that 
would  have  been  done  by  an  enactment  of  that  kind 
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1845.  coming  suddenly  on  them,  when  they  might  be  reasonably 
expected  to  have  relied  on  the  existing  state  of  the  law,  by 
which  at  any  time  they  might  have  set  aside  such  compo* 
sitions,  and  as  to  whom,  therefore,  such  an  enactment 
would  be  an  ex  post  facto  law?  Is  there  a  reasonable 
provision  for  their  case?  It  seems  to  me  that  the  8rd 
section  is  a  reasonable  provision  for  their  case;  for  it 
enabled  parties  to  institute  a  suit  to  set  right  that  wrong 
which  the  2nd  section  would  otherwise  have  done,  pro- 
vided such  suit  were  commenced  within  one  year  after  the 
end  of  the  then  session  of  Parliament:  that  time  was, 
therefore,  given,  in  which  to  do  something  to  set  aside,  or 
cause  to  be  abandoned  or  to  be  departed  from,  any  com* 
position  tor  tithes  which  was  in  existence,  and  which 
otherwise  would  by  the  act  be  made  valid  and  ccmfirmed. 
That  is  to  be  done  in  the  way  Mr.  BetheU  suggests,  by  in* 
stituting  a  proceeding  in  equity  to  set  such  a  composition 
aside ;  and,  if  done  within  twelve  months,  then,  as  fisr  as 
the  act  is  concerned,  the  composition  for  tithes,  if  it  was 
invalid  before,  will  remain  so ;  and  when  once  it  is  set 
aside,  it  cannot  be  set  up  again  in  any  way  whatever ;  it 
must  cease  to  have  an  existence.  But  that  was  not  all, 
for  there  might  also  have  been  suits  instituted,  as  was  the 
ease  of  Thorpe  v.  MatHnffky,  merely  for  the  recovery  of  the 
tithes ;  or  there  might  have  been  an  action  brought,  under 
the  statute  of  Edward  the  Sixth,  for  not  setting  out  tithes : 
and  the  8rd  section  also  provides,  that,  as  to  any  plaintiff 
or  defendant  in  suits  of  that  description,  the  act  shall  not 
be  prejudicial  to  the  one,  or  available  to  the  other.  There- 
fore, as  to  suits  for  the  recovery  of  tithes,  parties  under 
the  8rd  section  are  enabled  to  recover  them,  and  they 
have  the  opportunity,  under  the  same  section,  of  institute 
ing  a  suit  for  the  purpose  of  setting  aside  the  composition 
altogether.  The  literal  meaning  of  the  2nd  section  is 
this,  that  compositions  in  existence  at  the  time,  and  which 
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had  not  been  set  aside,  abandoned,  or  departed  from  at  1845. 
the  time  of  the  passing  of  the  act,  should  be  confirmed. 
Why  should  we  give  other  than  this  construction  to  the 
2nd  section  ?  Why  should  we  not  give  a  literal  mean- 
ing to  the  words  of  the  act,  if  we  can  do  so  without  its 
leading  to  an  absurdity?  Then,  no  such  suit  having  been 
instituted  here,  this  composition  for  tithes  is  made  valid 
by  Lord  Tenterden's  Act. 

It  appears  to  me,  therefore,  that  in  this  case  our  judg- 
ment should  be  for  the  defendant. 

Platt,  B. — I  also  think  that  our  judgment  should  be 
for  the  defendant.  Certainly,  in  the  outset  of  the  case,  I 
did  not  feel  much  difficulty  about  this  act  of  Parliament ; 
but  if  there  was  any  doubt,  Mr.  Beihell  has  dispersed  it. 
The  1st  section  of  the  act  provides  as  to  what  prescrip- 
tions or  claims  of  modus  riiould  be  valid  in  law ;  and  in 
one  branch  of  the  section,  it  provides,  that,  if  evidence 
be  given  shewing  payment  or  render  of  such  modus  for 
thirty  years,  that  shall  be  sufficient.  Then  there  is  a  se- 
cond branch  of  the  section,  which  applies  to  this  case, 
that  evidence  may  be  given  of  a  like  consistent  payment 
during  sixty  years,  which,  if  admitted,  is  held  to  be  inde- 
feasible, unless  it  be  shewn  to  have  been  made  under 
some  agreement  between  the  parties.  It  was  very  natur- 
ally felt  by  the  Legislature,  that,  where  the  incumbent, 
patron,  and  ordinary  had  all  concurred  in  a  cei*tain  ar- 
rangement, and  that  arrangement  had  been  sanctioned 
by  a  court  of  justice,  it  would  be  very  hard  to  let  all  those 
cases  loose,  because  the  agreements  might  not  be  strictly 
valid  in  point  of  law;  therefore  the  Legislature  interfered 
by  this  statute,  and  enacted,  '^that  every  composition  for 
tithes  which  hath  been  made  or  confirmed  by  the  decree 
of  any  court  of  equity  in  England,  in  a  suit  to  which  the 
ordinary,  patron,  and  incumbent  were  parties,  and  which 
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1845.  hath  not  since  been  set  aside,  abandoned,  or  departed 
from,  shall  be  and  the  same  is  hereby  confirmed  and  made 
▼alid  in  ]aw"  Now  certainly,  if,  an  agreement  of  this 
kind  having  been  entered  into,  it  had  been  set  aside  by  a 
court  of  equity,  or  if  it  was  abandoned  by  both  parties,  or 
if  it  was  departed  from,  in  any  of  those  cases,  it  was  in* 
tended  that  the  matter  was  not  to  be  confirmed  and  made 
yalid  in  law.  A  limit,  however,  was  to  be  put,  and  there- 
fore the  next  section  follows — ''  that  this  act  shaU  not  be 
prejudicial  or  available  to  or  for  any  plaintiff  or  defendant 
in  any  suit  or  action,  relating  to  any  of  the  matters  before 
mentioned,  now  commenced,  or  which  may  be  hereafter 
commenced,  during  the  present  session  of  Parliament,  or 
within  one  year  from  the  end  thereof.^'  Therefore  the 
act  gave  them  a  period  of  time,  during  which  they  might 
make  their  election  whether  they  should  take  proceedings 
in  equity  to  set  aside  the  agreement  they  meant  to  aban- 
don ;  and  in  that  the  Legislature  took  care  of  the  parties 
interested  on  both  sides — ^it  quieted  the  claims  of  the 
parties  to  compositions,  which,  though  very  fair  and 
equitable,  nevertheless  might  not  be  strictly  valid  in  law, 
unless  they  should  be  litigated  within  a  year ;  and  surely 
no  great  injustice  could  be  done  by  that ;  if  it  was  likely 
to  effect  any  injustice,  the  parties  interested  would  have 
come  forward  and  protested  against  it,  or,  as  Mr.  BetheU 
has  suggested,  there  is  a  period  of  time  given  to  the  par- 
son, the  ordinary,  or  the  patron,  in  which  to  get  rid  of 
this  agreement,  if  any  of  them  desire  to  get  rid  of  it.  In 
this  case  they  have  not  done  so,  and  must  therefore  be 
bound  by  the  agreement. 

As  to  the  question,  whether  this  is  a  composition  for 
tithes  or  not,  I  could  not  understand  the  learned  counsels 
argument,  in  contending,  that,  by  reason  of  the  agreement 
embracing  something  else  than  tithe,  it  was  therefore  void. 
I  take  it  to  have  been  clearly  a  composition  for  tithes,  and 
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coming  within  this  section  of  the  act  of  Parliament.  It  1845. 
seems  to  me,  therefore,  that  the  objections  taken  by  the 
learned  counsel  for  the  plaintiflf  cannot  be  sustained ;  and, 
on  the  whole,  I  think  the  judgment  should  be  for  the 
defendant,  and  that  the  agreement  must  be  taken  to  be 
valid. 

Parkb,  B. — ^I  ought  to  mention,  that  my  Brother  Roffe, 
who  was  obliged  to  leave  the  Court,  was  clearly  of  opinion 
that  the  defendant  was  entitled  to  judgment. 

Judgment  for  the  defendant. 
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£10,000,  they  should,  at  the  expiration  of  eveiy  succeeding 
four  weeks,  pay  to  the  plaintiff  nineteen  twentieth  parts  of 
the  whole  amount  of  such  work  and  materials  which  should 
have  been  performed  or  provided  during  the  next  preced* 
ing  four  weeks,  until  the  whole  sums  retained  by  the  Com* 
pany  should  amount  to  £15,000;  after  which  time  the 
Company  should,  at  the  expiration  of  every  succeeding  four 
weeks,  until  the  whole  of  the  works  should  have  been  ex* 
ecuted,  pay  to  the  plaintiff  the  full  amount  or  value  of  the 
works  and  materials  performed  and  provided  during  the  next 
preceding  four  weeks;  and  should,  at  the  expiration  of  three 
calendar  months  after  the  whole  of  the  works  should  have 
been  completely  finished  by  the  plaintiff,  to  the  satisfaction 
of  the  principal  engineer  of  the  Company,  pay  to  the  plain- 
tiff four-fifths  of  the  whole  sum  retained  by  them,  and  the 
remaining  one-fifth  at  the  expiration  of  one  month  from  the 
date  of  the  engineer's  certificate  that  the  said  railway  had 
been  well  and  substantially  maintained  by  the  plaintiff  for 
one  year.  And  it  was  thereby  agreed,  that  the  Company 
should  find  and  provide  for  the  plaintiff,  for  his  temporary 
use  in  the  construction  of  the  works,  a  portion  of  the  per- 
manent bars  or  rails  and  chairs,  and  that  the  plaintiff  might 
use  the  same  for  laying  temporary  roads  or  railways  to  be 
used  in  the  execution  of  the  works;  and  that  the  Company 
should  deliver  the  same  in  twelve  equal  monthly  quantities, 
commencing  on  the  1st  of  January,  1889,  and  so  on,  on  the 
first  day  of  every  succeeding  month,  until  the  whole  should 
have  been  delivered,  &c.  The  declaration  then  stated, 
that,  by  another  indenture,  made  between  the  Company  of 
the  one  part,  and  the  plaintiff  of  the  other,  dated  28rd  of 
March,  1839,  reciting  that  the  plaintiff  had  further  agreed 
to  contract  with  the  Company  for  laying  the  permanent 
line  of  railway  on  the  portion  of  the  railway  comprised  in 
his  contract,  and  that  he  had  agreed  to  expedite  the  works, 
so  that  the  whole  line  of  the  railway  might  be  opened 
for  the  use  of  the  public  on  the  1st  of  June,  1840,  in 
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consideration  of  the  Company  agreeing  to  paj  him  the  184^. 
further  sum  of  jE15^000^  in  addition  to  the  said  sum  of  Macintosh 
258,629/.  10s.  6rf.,  in  consideration  for  such  expedition  and  mid'lxnd 
completing  the  same  as  aforesaid :  It  was  witnessed,  that.  Counties 
in  consideration  of  the  further  sum  of  iE15,000,  the  plain- 
tiff covenanted  with  the  Company,  that  he,  the  plaintiff, 
being  provided  by  the  Company  with  railway  bars  or  rails, 
chairs,  &c.,  for  temporary  and  permanent  use  as  therein- 
after mentioned,  would  complete  the  said  portion  of  the 
said  railway,  and  the  line  of  the  permanent  railway,  on  or 
before  the  said  1st  of  June,  1840,  &c.  Provided,  that,  in 
addition  to  the  permanent  railway  bars  or  rails  and  chairs, 
which  had  been  delivered  or  agreed  to  be  delivered  in 
pursuance  of  the  original  contract,  for  the  plaintiff's  tem* 
porary  use  in  the  construction  of  the  works,  and  which 
thereby  were  declared  to  amount  to  800  tons,  the  Company 
should  and  would,  at  their  own  costs  and  charges,  provide 
and  deliver,  at  &c.,  all  such  further  railway  bars  or  rails, 
chairs,  &c.,  as  should  be  requisite  or  necessary  for  making 
and  completing  the  said  permanent  way,  in  such  quanti* 
ties  and  at  such  times  as  thereinafter  mentioned;  viz.  800 
tons  on  or  before  the  1st  of  April,  1889,  800  tons  on  or 
before  the  1st  of  May,  800  tons  on  or  before  the  1st  of 
June,  800  tons  on  or  before  the  1st  of  July,  450  tons  on 
or  before  the  1st  of  August,  500  tons  on  or  before  the  1st 
of  September,  500  tons  on  or  before  the  1st  of  October, 
800  tons  on  or  before  the  1st  of  November,  and  300  tons 
on  or  before  the  1st  of  December  following.  And  the  Com- 
pany thereby  covenanted  with  the  plaintiff  to  pay  him  the 
said  additional  sum  of  £15,000  as  the  consideration  for  his 
so  expediting  the  works,  and  completing  the  whole  of  the 
said  railway  by  such  time  as  before  mentioned,  subject 
nevertheless  to  such  deductions  thereout  as  thereinafter 
mentioned,  by  such  monthly  instalments,  in  respect  of  the 
ivorks  and  materials  from  time  to  time  actually  performed 
and  provided,  as  by  the  original  contract  the  said  sum  of 
258,629/.  lOf.  dd,  was  made  payable,  and  as  if  the  said  sum 
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1846.        of  £15^000  had  originally  formed  part  of  the  conrideration 
Macintosh    ^or  the  original  contract     Proviso,  that,  in  case  the  plain- 
MiDLAND     ^^^  should  not  complete  the  whole  of  the  said  railway  on 
CooNTiBB     or  before  the  said  1st  day  of  June,  1840,  so  that  it  might 
'  be  capable  of  being  opened  by  the  said  Company  for  the 
use  of  the  public  on  that  day,  then  and  in  such  case  the 
plaintiff  should  and  would,  on  demand,  pay  to  the  said 
Company  the  sum  of  iSSOO  for  the  said  1st  of  June,  and  the 
like  sum  for  every  succeeding  day  (Sundays  only  excepted) 
until  the  whole  of  the  said  railway  should  have  been  so 
made  and  completed,  and  delivered  over  to  the  said  Com- 
pany capable  of  being  opened  by  them  to  the  public  as 
aforesaid;  but  so,  nevertheless,  that  the  total  amount  to 
become  forfeitable  or  payable  by  the  said  plaintiff  should 
not  exceed  in  the  whole  the  sum  of  £15,000.    Averment, 
that  the  plaintiff  did,  to  wit,  on  the  20th  day  of  March, 
1889,  and  on  divers  days  and  times  between  that  day  and 
a  certain  day  and  year,  to  wit,  the  1st  day  of  June,  1840, 
make  and  complete  the  whole  line  of  the  said  railway. 
Breach,  that  the  defendants  detained  from  and  did  not 
pay  to  the  plaintiff  a  large  sum,  to  wit,,  the  sum  of 
£20,000,  parcel  of  the  sum  due  to  the  plaintiff,  &c. 

Fifth  plea,  as  to  the  sum  of  j£750O,  parcel  of  the  said  sum 
of  £20,000,  that  the  said  sum,of  £7500  was  and  is  parcel  of 
the  said  sum  of  £15,000  so  agreed  to  be  retained  by  the 
defendants  as  aforesaid ;  that  the  plaintiff  did  not  com- 
plete the  said  railway,  and  deliver  the  same  to  the  defend* 
ants,  so  as  that  it  might  be  capable  of  being  opened  for 
the  use  of  the  public  on  or  before  the  1st  day  of  June, 
1840,  nor  until  the  expiration  of  twenty-four  days  there- 
after (excepting  Sundays),  whereby  the  plaintiff  then  be- 
came liable  to  pay  to  the  said  defendants,  on  demand, 
the  sum  of  £800  for  the  said  ist  of  June,  and  the  like  sum 
for  every  of  such  succeeding  twenty-four  days  (Sundays 
excepted)  during  which  the  said  railway  remained  incom- 
plete  and  undelivered  over  to  the  defendants ;  by  reason 
of  which  the  defendants  deducted  and  retained  the  said 
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sum  of  £7600  out  of  the  monies  payable  by  them  to  the        1845. 

plaintiff.  Macintosh 

Eeplication,  that  the  plaintiff  did  not  .become  nor  was      midland 

liable  to  pay  the  defendants  on  demand,  in  manner  and      Countiss 
„  Railway  Co. 

form  &c. 

At  the  (rial  of  the  cause,  before  Pollock,  C.  B.,  at  the 
sittings  in  London  after  last  Hilary  Term,  the  deeds  set 
forth  in  the  declaration  were  proved;  and  it  was  also  shewn 
that  the  plaintiff  did  not  complete  the  portion  of  the  rail- 
way in  question  until  the  lapse  of  twenty-four  days  after 
the  1st  of  June,  1840,  but  that  he  was  not  supplied  by  the 
defendants  with  bars  or  rails  and  chairs  at  the  times  and 
in  the  quantities  specified  in  the  deed  of  23rd  of  March, 
1839,  nor  in  suflScient  quantities  to  enable  him  to  com- 
plete it  by  the  1st  of  June,  1840.  It  was  contended  for 
the  defendants^  that  they  were  nevertheless  entitled  in 
this  action  to  deduct  the  sum  of  dSZSOO  from  the  £15,000 
payable  to  the  plaintiff  under  the  deed,  being  after  the 
rate  of  £300  per  day  from  the  Ist  of  June,  1840,  subse- 
quent to  the  day  when  the  work  was  in  fact  completed, 
and  that  the  remedy  against  them  for  the  non-supply 
of  the  rails  and  chairs  was  by  a  cross  action :  and  evi- 
dence was  also  tendered  on  behalf  of  the  defendants,  to 
shew  that  the  non-supply  of  the  rails  and  chairs  was  not 
the  sole  cause  of  the  non-completion  of  the  work  in  due 
time.  The  Lord  Chief  Baron  was  however  of  opinion, 
that  the  supply  by  the  defendants  of  a  sufficient  number  of 
rails  and  chairs  to  enable  the  defendant  to  complete  the 
work  by  the  1st  of  June,  1840,  was  a  condition  precedent 
to  their  right  to  make  any  deduction  from  the  £15,000; 
and  he  therefore  rejected  the  evidence  tendered,  and  under 
his  direction  a  verdict  was  found  for  the  plaintiff  for  the 
whole  amount  claimed  by  him. 

In  Easter  Term  Kelly  obtained  a  rule  niri  for  a  new 
trial,  on  the  ground  of  misdirection,  and  of  the  exclusion  of 
the  above  evidence,  or  for  arresting  the  judgment;  against 
which  cause  was  shewn  in  Trinity  Term  (May  6)  by 
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Martin,  CowUng,  and  Montague  Smith. — ^Tfae  question  in 
this  case  turns  altogether  on  the  construction  of  the  deed 
of  the  28rd  of  March,  1839.    It  was  admitted  that  the  rails 
and  chairs  were  not  supplied  by  the  defendants  strictly  ac- 
cording to  the  stipulations  of  the  deed ;  but  it  was  said, 
that,  inasmuch  as  it  could  be  shewn  that  the  non-supply  of 
them  was  not  the  sole  cause  of  the  non-completion  of  the 
railway  on  the  day  mentioned  in  the  deed,  the  penalty  at- 
tached.    [PoUock,  C.  B. — ^I  thought  the  defendants  were 
in  the  same  condition  as  they  would  have  been  in  an  ac- 
tion for  the  penalty,  and  that  they  could  not  have  sued  for 
the  penalty  until  after  the  supply  of  the  rails  and  chairs 
according  to  the  terms  of  the  deed.]     There  can  be  no 
doubt,  that,  in  an  action  for  the  penalty,  the  supply  of 
rails  and  chairs  pursuant  to  the  deed  would  have  been 
a  necessary  averment.    The  defendants  say,  first,  that  the 
fact  of  the  railway  being  completed  on  the  Ist  of  June, 
1840,  was  a  condition  precedent  to  the  plaintiff's  right  to 
receive  the  £15,000.    But  that  clearly  is  not  so.    The 
£15,000  is  payable  month  by  month  during  the  progress  of 
the  work ;  and  it  is  absurd  to  say  that  the  payment  of  the 
whole  of  that  sum  could  depend  on  the  performance  of  a 
matter  in  the  year  1840  as  a  condition  precedent.  It  is  all 
by  way  of  provtfo,  and  is  a  condition  mibsequent.    But,  fur- 
ther, the  supply  of  the  rails  and  chairs  on  the  days  men- 
tioned in  the  deed  is  a  condition  precedent  to  the  attach- 
ing of  the  penalty.    The  covenant  of  the  plaintiff  is,  that, 
on  being  provided  by  the  Company  with  bars  or  rails  and 
chairs,  at  the  times  and  in  the  manner  therein  mentioned, 
he  will  complete  the  work  on  or  before  the  1st  of  June, 
1840.    Could  a  declaration  be  framed  against  him  upon 
this  covenant,  without  an  averment  that  they  were  sup- 
plied on  those  days?    Clearly  not.  The  quantity  to  be  de- 
livered varies  in  the  different  months,  no  doubt  because  it 
was  more  convenient,  and  because  labour  could  more  bene- 
ficially be  applied  to  the  work  in  certain  months  than 
in  others.     Besides,  the  deduction  of  the  penalty  is  to  be 
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made^  not  out  of  the  £15,000  alone,  bnt  out  of  the  entire 

sum  payable  to  the  plaintiflp  under  both  deeds.    Holme  v. 

Guppy  (a)  is  an  authority  to  shew  how  such  a  stipulation      yii^^j^sD 

as  this  is  to  be  construed,  and  that  the  party  seeking  to      Countim 

enforce  a  penalty  of  this  kind  must  bring  himself  strictly 

within  the  terms  of  the  contract. 

Peacock,  (with  whom  was  Kelly),  contra. — It  is  not  ne- 
cessary absolutely  to  argue  that  the  supply  of  the  rails  and 
chairs  by  the  defendants  was  not  a  condition  precedent; 
although  the  defendants  contend  that  these  are  independ- 
ent covenants  by  the  plaintifiP  to  complete  the  work  by  a 
certain  day,  and  by  the  defendants  to  pay  the  £15,000  in 
the  manner  mentioned  in  the  deed ;  subject  to  a  proviso, 
that,  if  the  work  be  not  so  completed,  the  defendants  shall 
be  at  liberty  to  deduct  a  portion  of  the  price  so  to  be  paid 
for  expedition.  The  question  is,  if  the  company  covenant 
to  pay  him  £15,000  for  doing  a  particular  act,  are  they 
bound  to  pay  him  the  whole  of  that  sum  if  he  fails  to  do 
it  ?  But  here  the  question  arises  on  the  plaintiff  ^s  repli- 
cation to  the  fifth  plea,  in  which  he  merely  alleges  that  he 
did  not  become  nor  was  liable  to  pay  the  defendants  on 
demand,  modo  et  forma.  Under  that  replication,  he  can- 
not give  any  new  facts  in  evidence.  Now  it  is  established 
in  evidence  that  he  did  not  in  fact  complete  the  works  on 
the  day  stipulated  for.  He  says  it  was  because  the  de- 
fendants did  not  furnish  the  rails  and  chairs  according  to 
the  terms  of  their  contract.  But  his  replication  does  not 
state  that,  but  merely  says  that  he  was  not  liable  to  pay 
the  penalty  as  alleged  in  the  plea;  that  is,  either  that  he 
was  not  liable  by  reason  of  the  facts  alleged  in  the  plea,  or 
that  those  facts  were  not  true.  Could  he,  under  this  re- 
plication, have  given  evidence  of  a  release  from  the  penalty? 
Clearly  not     [Alderson^  B. — It  may  be  a  bad  plea,  but  it 

(a)  3  M.  &  W.  387. 
VOL.  XIV.  GO  M.  W. 
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1845.        would  seem  that  it  was  proved  in  feet.    On  these  plead- 
Macimtosh    ^^g^t  ^here  is  no  issue  as  to  whether  there  was  a  due  supply 
Midland      ®^  ™'®  *^^  chaifs,  or  not.    The  plea  is  proved  simply  by 
CouNTiM     shewing  that  the  plaintiff  did  not  complete  the  work  on 
the  day  mentioned.]     Yes;  and  moreover,  the  plaintiff,  in 
his  declaration,  alleges  his  right  to  receive  the   JS15000 
because  he  cfuf  complete  the  work  by  the  Istof  June,  1840. 
If,  therefore,  his  replication  had  alleged  that  he  did  not 
so  complete  it,  because  he  was  not  duly  supplied  with  rails 
and  chairs,  that  would  have  been  a  departure.     He  ought 
to  have  alleged  in  his  declaration  a  dispensation  with  the 
completion  of  the  work  on  that  day,  by  reason  of  the  non* 
supply  of  the  rails  and  chairs.    The  defendants  are,  there- 
fore, entitled  to  the  verdict  on  this  issue. 

The  Court  called  upon  the  plaintiff's  counsel  to  address 
themselves  to  this  point.  The  case  accordingly  stood  over 
for  this  purpose  until  the  following  day  (May  7th),  when  it 
was  further  argued  by 

Cowling  for  the  plaintiff,  and  Peacock ^(ov  the  defend- 
ants, on  the  question  whether,  assuming  the  due  supply  of 
the  rails,  &c.  to  be  a  condition  precedent,  the  non-compli- 
ance with  it  could  be  gone  into  on  the  issue  raised  by 
these  pleadings ;  but  the  Court  having  ultimately  come  to 
the  conclusion  that  it  was  not  a  condition  precedent,  it  is 
not  necessary  to  detail  the  argument  at  length.  The  fol- 
lowing cases  were  cited  and  relied  upon  on  behalf  of  the 
plaintiff:— Cotftfw  v.  Gihhs  (a),  Seijt.  fFUlianu's  note  to 
Siennell  v.  Hogg,  I  Saund.  228  a,  Edge  v.  Pemberton{b), 
JVkitworth  V.  Hall  (c),  Mellor  v.  Baddeley  {d),  BawHna  v. 
Danvers  {e),  and  Woodham  v.  Edwards  (/).     For  the  de- 

(a)  2  Burr.  899.  {e)  5  Esp.  38. 

(6)  12  M.  &  W.  187.  (/)  5  Ad.  &  Ell.  771  ;  1  Nev. 

\c)  2  B.  &  A.  695.  &  P.  207. 

{d)  2  C.  &  M.  675. 
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fendant,  The  Bishop  of  Meaih  v.  The  Marquis  of  Wtnches-        1845. 
ter  {a)  was  cited,  and  the  case  of  Collins  v.  Gibbs,  and  the     mj^cintoiih 


doctrine  laid  down  in  the  note  to  Stennell  v.  Bogg,  were      ^,  «'• 

^^  Midland 

distinguished.     Plait,  B.,  also  referred  to  Sickkmore  v.      Counties 
/,«..,.,,.  Railway  Co. 

Thtstleton  (6). 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  pronounced  by 

Aldsbson,  B. — In  this  case  we  think  there  should  be  a 
new  triaL 

The  question  turns  upon  the  fifth  plea  to  the  declara- 
tion. [His  Lordship  stated  the  substance  of  the  declara- 
tion, and  continued.]  To  this  declaration,  the  fifth  plea 
of  the  defendants,  which  is  pleaded  as  to  dS7500,  part  of  x 
the  sum  demanded,  states  in  substance,  that  the  plaintiiDT 
did  not  complete  the  railway  on  the  1st  of  June,  1840,  ac- 
cording to  the  terms  of  the  second  indenture,  and  that,  in 
consequence  of  his  failing  to  do  so  for  the  space  of  twenty- 
four  days,  exclusive  of  Sundays,  the  defendants  had  the 
right  of  deductuig  firom  the  sum  to  be  paid  to  him  certain 
sums  amounting  altogether  to  the  sum  of  £7500. 

The  replication  to  this  plea  denies  only  that  the  plaintiff 
was  liable  to  pay  in  manner  and  form  as  in  the  plea  is 
aUeged.  The  question  is,  what  is  the  issue  thereby  raised? 
The  Lord  Chief  Baron,  at  the  trial,  thought  that  the  de- 
fendants were  bound,  as  a  condition  precedent  to  their 
right  of  deducting  any  part  of  the  £15,000,  to  fornifih  the 
plaintiff  with  the  materials  stipulated  for,  in  the  manner 
and  at  the  times  mentioned  in  the  second  indenture,  and 
that,  as  they  had  not  done  so,  (which  question  the  jury 
have  found  for  the  plaintiff),  the  failure  of  the  plaintiff  to 
complete  on  the  1st  of  June,  1840,  did  not  make  him  lia- 
ble to  the  deductions  on  which  the  defendants  insisted. 

(a)  3  Bing.  N.  C.  183  ;  3  Scott,  561.  (h)  6  M.  &  Selw.  9. 

o  o2 
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But,  after  fully  considering  this  question,  we  think  that 
the  true  construction  of  the  deed,  and  the  true  question 
raised  by  these  pleadings,  is  only  whether  the  railway  was 
completed  on  the  1st  of  June,  1840,  and  that,  if  not  so 
completed,  the  plaintiff  became  liable  to  allow  the  daily 
deduction  of  £300  for  the  non-completion ;  and  that  the 
fifth  plea  was  in  truth  made  out,  if  the  number  of  days 
for  which  the  deduction  was  claimed  was  established.  The 
covenant  on  the  plaintiff's  part  is  absolute,  to  complete 
on  a  given  day,  or  to  pay  £300  daily  if  he  does  not.  Any 
other  construction  would  lead  to  the  conclusion,  which  we 
think  an  unreasonable  one,  that  the  non-supply  of  a  single 
rail  or  chair  by  the  time  specified  for  its  delivery,  although 
in  the  result  wholly  immaterial  to  the  facilities  for  com- 
pletion, would  entitle  the  plaintiff  to  receive  the  £15,000 
given  for  expedition  money,  without  his  giving  the  expedi- 
tion for  it.  On  the  other  hand,  by  treating  the  covenants 
as  independent,  it  is  open  to  the  plaintiff,  if  he  has  really 
been  prevented  from  completing  the  railway  in  due  time 
by  the  defendants'  neglect,  to  bring  his  action  against 
them  for  that  breach  of  their  covenant.  In  such  an  action, 
it  will  be  open  to  the  jury  to  give  him  full  redress  for  all 
the  damages  (including  these  deductions,  if  caused  by  the 
defendants'  neglect)  which  the  plaintiff  may  have  sus- 
tained, and  in  this  way  equal  justice  will  be  done  to  both 
parties. 

Upon  the  whole,  therefore,  we  have  come  to  the  conclu- 
sion that  this  is  the  proper  construction  to  be  put  upon  the 
second  indenture,  and  the  covenants  contained  in  it,  and 
that  this  is  the  issue  raised  by  the  replication  to  the  fifth 
plea. 

We  think,  therefore,  that  there  should  be  a  new  trial. 


Bule  absolute  for  a  new  trial. 
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♦  1845. 

B&ADBURNE  V.  BoTFIELD.  Jufy  9. 

(covenant. — ^The  declaration  stated,  that,  at  the  time  A  declaration 
of  the  demise  thereinafter  mentioned,  Sir  E.  Winnington  stated,  that,  by 
and  J.  A.  Addenbrooke  were  seised  in  their  demesne  as  of  S^^^gfw. 
fee  of  one  undivided  fourth  part  of  the  demised  premises;  and  J.  A.  A., 

(who  were 

that  Mary  Whitby  was  seised  of  one  other  undivided  fourth  seised  in  fee  of 
part,  and  that  W.  Townsend  was  seised  of  two  other  un-  foj^plrtof 
divided  fourth  parts;  and  thereupon,  by  an  indenture  of  ?*f7™^M 
lease,  of  the  Ist  of  October,  1801,  made  between  the  Ho-  F.),  E.  F.and 

S   M   F  hia 

nourable  E.  Foley  and  Eliza  Maria  his  wife,  of  the  first  part;  ^ife  (the  cestui 
the  said  Sir  E.  Winnington  and  J.  A.  Addenbrooke,  of  the  ^';X^^wJI^' 
second  part;  Mary  Whitby,  of  the  third  part;  Sarah  Towns-  "eised  in  fee  of 
end,  widow,  relict  of  Gilbert  Townsend,  deceased,  of  the  vided  fourth 
fourth  part;  George  Townsend,  only  son  and  heir-at-law  S^Vas' seised 
of  the  said  Gilbert  Townsend,  of  the  fifth  part;  the  defend-  ^I«^**^*^' 

'  r       ^  gnj  Q^  T.  and 

ant  and  Thomas  Botfield  and  Beriah  Botfield,  of  the  sixth  S.T.,  who  had 

part;  after  reciting,  that,  by  virtue  of  an  indenture  of  bar-  terests  in  that 

gain  and  sale,  dated  the  18th  of  August,  1798,  and  made  ^^J^^^^J. 

between  the  said  Edward  Foley  and  Eliza  Maria  his  wife,  «>">»»«  ^  ^^^ 

"  several  estates, 

one  of  the  three  co-heirs  of  Thomas  Hoo,  Esq.,  deceased,  rights,  and  in- 

of  the  one  part,  and  Sir  E.  Winnington  and  J.  A.  Adden-  taincoJ^mSes, 

brooke,  of  the  other  part,  and  also  by  virtue  of  a  fine  levied  J^t*^^^^" 

in  pursuance  thereof,  one  fourth  part  or  share  of  the  pre-  others,  yielding 

1        -A  1        11.111.     -t  and  paying  cer- 

mises  tberemafter  stated  to  be  demised  stood  hmited  unto  tain  rents  to 
and  to  the  use  of  the  said  Sir  E.  Winnington  and  J.  A.  Ad-  e.*m!*f.^*sS" 
denbrooke,  their  heirs  and  assigns  for  ever,  in  trust  (inter  «^''^o^.i»^' 

M.  W.,  S.  T., 
G.  T.,  and  W. 
T.  nspectifely,  and  to  their  nspectiTe  heirs  and  assigns,  according  to  their  several  and  respect- 
ive estates,  rights,  and  interests  in  the  premises ;  that  the  defendant  and  the  two  other  lessees 
covenanted  with  dl  the  above  parties,  and  each  and  every  of  them,  their  and  each  and  every  of 
their  heirs,  ezecntors,  administrators,  and  assigns,  to  repair  the  premises,  and  to  surrender  them 
in  good  repair  to  the  lessors,  their  heirs  and  assigns,  lespectively,  at  the  end  of  the  term,  and  to 
work  the  mines  property.  The  declaration  then  deduced  to  the  plaintiff  a  title  to  the  moiety  of 
the  said  W.  T.,  and  alleged  as  breaches  the  non-repair  of  the  premises,  and  the  improper  work- 
ing of  the  mines. — Plea,  that  J.  A.  A.  was  the  survivor  of  all  the  covenantees  i—Held,  that  the 
covenants  were  joint,  and  not  several,  and  that  the  surviving  covenantee  ought  to  have  brought 
the  action. 

QiMsre,  whether  one  of  several  tenants  in  common,  lessors,  can  sue  on  a  covenant  to  repair 
made  with  aU. 
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1845.  alia)  for  such  persons  and  for  such  estates^  &c.^  as  the  said 
Eliza  Maria  Foley  should  by  deed  or  will  appoint ;  and  also 
reciting  that  the  said  Mary  Whitby  was  seised  in  fee  of 
one  other  undivided  fourth  part  of  the  same  premises;  and 
further  that^  by  indenture  dated  the  S3rd  of  January, 
1784,  and  a  fine  levied  pursuant  thereto,  one  undivided 
moiety  of  the  same  premises  were  limited  unto  and  to  the 
use  of  Gilbert  Townsend  and  William  Townsend,  their 
heirs  and  assigns  for  ever,  in  trust,  as  to  the  estate  of  the 
said  William  Townsend,  for  the  said  Gilbert  Townsend,  his 
heirs  and  assigns  for  ever :  it  was  witnessed,  that  the  said 
Sir  E.  Winnington,  J.  A.  Addenbrooke,  E.  Foley,  Eliza 
Maria  Foley,  Mary  Whitby,  William  Townsend,  Sarah 
Townsend,  and  George  Townsend,  according  to  their 
several  and  respective  estates,  rights,  and  interests  in  the 
tenements  thereby  demised,  did  demise  to  the  defendant, 
and  to  the  said  Thomas  Botfield  and  B.  Botfield,  a  certain 
messuage,  buildings,  and  several  closes  of  land,  with  all  and 
every  the  mines  and  veins  of  coal  and  iron-stone  lying  and 
being  under  the  said  several  closes,  with  full  power  for  the 
defendant  and  the  said  T.  Botfield  and  B.  Botfield,  their 
and  each  of  their  executors,  administrators,  and  assigns, 
their  and  each  of  their  agents^  &c.,  to  work  the  said  mines 
and  veins  of  coal  and  ironstone,  &;c. :  to  hold  the  said 
messuage  and  buildings  and  closes  of  land,  and  to  hold,  use, 
exercise,  and  fully  enjoy  all  and  every  the  said  mines,  &c., 
unto  the  defendant  and  the  said  Thomas  Botfield  and  Be- 
riah  Botfield,  their  executors,  &c.,  for  the  term  of  sixty 
years,  yielding  and  paying  unto  the  said  Edward  Foley  and 
Eliza  Maria  Foley  his  wife,  Sir  E.  Winnington,  J.  A.  Ad- 
denbrooke, Mary  Whitby,  Sarah  Townsend,  George  Towns- 
end,  and  William  Townsend  respectively,  and  to  their  re^ 
spective  heirs  and  assigns,  according  to  their  said  severed  and 
respective  estates,  rights,  and  interests  in  and  to  the  said 
premises,  the  yearly  rents  and  reservations  therein  mention- 
ed.    And  it  was  by  the  said  indenture  further  witnessed. 


TRINITY    VACATION^   8  VICT.  561 

that^  in  consideration  of  the  said  demise,  the  d^endant  and  1845. 
the  said  T.  Botfield  and  Beriah  Botfield,  and  every  of  them,  b»adbu»ni 
did  thereby  for  themselves  and  himself,  and  their  and  his  _  ** 
joint  and  several  heirs,  executors,  &c,,  covenant  and  agree 
to  and  with  the  said  E.  Foley  and  E.  M.  Foley  his  wife.  Sir 
E.  Winnington,  J.  A.  Addenbrooke,  Mary  Whitby,  Sarah 
Townsend,  George  Townsend,  and  William  Townsend,  and 
each  and  every  of  them,  their  and  each  and  every  of  their 
heire,  executors,  admkustratore,  and  aseigns,  in  manner  fol- 
lowing, viz.  to  keep  the  said  messuage  and  buildings,  and 
also  all  and  every  the  furnaces,  fire-engines,  ironworks, 
dwelling-houses,  and  other  erections  and  buildings,  in  good 
and  sufSdent  repair,  and  the  same,  so  repaired,  to  deliver 
up  at  the  end  or  other  determination  of  the  said  lease  to 
the  said  lessors  (naming  them),  and  their  heirs  and  assigns 
{■espectively.  There  were  also  covenants  to  work  the 
mines,  &c.,  in  a  proper  and  workmanlike  manner.  There 
was  also  a  proviso,  that  if  the  defendant  and  the  said  T. 
Botfield  and  B.  Botfield  should  be  desirous  of  determining 
the  lease  at  the  expiration  of  any  one  year,  and  should 
signify  such  their  intention  by  notice  at  least  one  year  before 
the  expiration  of  any  one  year  of  the  said  term,  then  the 
said  lease  should  cease  and  determine.  The  declaration 
then  stated  the  entry  of  the  defendant  and  the  said  T.  Bot- 
field and  Beriah  Botfield  into  the  demised  premises,  and 
that  they  became  and  were  possessed  thereof  for  the  said 
term,  and  so  continued  until  the  25th  of  March,  1842, 
when  the  said  term  of  sixty  years  was  determined  by  a 
notice  to  quit,' given  by  the  lessees  pursuant  to  the  power 
to  them  given  by  the  lease.  The  declaration  then  stated 
the  death  of  Oilbert  Townsend,  and  deduced  a  title  to 
the  plaintiff  as  assignee  of  the  moiety  of  the  said  William 
Townsend.  It  then  assigned  for  breaches,  that  the  defend- 
ant  and  the  said  T.  Botfield  and  B.  Botfield  did  not  keep 
the  premises  in  repair,  nor  so  yield  them  up  at  the  deter- 
mination of  the  lease,  and  did  not  work  the  mines  in  a 
proper  and  workmanlike  manner. 
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1845.  To  this  declaration  the  defendant  pleaded^  and  alleged 

BBADBUBirB    ^^^  death  of  all  the  covenantees  seriatim,  except  the  said 
«•  J.  A.  Addenbrooke.  who  was  left  them  snmving. 

BOTFIBLD.  ,  .    .     , 

General  demurrer,  and  joinder. 

The  plaintiff's  points  marked  for  argument  were,  that 
the  plaintiff,  being  the  assignee  of  the  reversion  of  one 
tenant  in  common,  is  entitled  to  sue  alone,  without  joining 
the  other  tenants  in  common;  that  the  covenants  declared 
on  are  not  only  joint  with  all  the  covenantees,  but  also 
several  with  each  covenantee,  and  that  on  the  several  cove- 
nants the  plaintiff  may  sue  alone;  that  the  objection  of  the 
non-joinder  of  the  other  covenantees  ought  to  be  raised  by 
a  plea  in  abatement ;  that  the  order  of  time  in  which  the 
lessors  and  covenantees  died,  and  the  survivorship  of  John 
A.  Addenbrooke,  as  stated  in  the  last  plea,  do  not  affect 
the  right  of  the  plaintiff  to  sue  for  breaches  after  the  con- 
veyance of  the  reversion  to  him. 

The  defendants  points  were,  that  the  plea  is  good,  as 
it  shews  the  right  to  sue  upon  the  covenants  to  be  out  of 
the  plaintiff;  and  that  the  declaration  is  bad,  as  it  does  not 
shew  any  right  to  sue  upon  them  in  the  plaintiff.  That 
the  covenants  are  joint,  and  could  only  be  put  in  suit  by 
all  the  covenantees,  or  the  survivors  or  survivor,  or  the  re- 
presentative of  the  survivor.  That  the  plaintiff,  not  being 
the  original  covenantee,  can  have  no  right  of  action,  ex- 
cept by  virtue  of  the  stat.  82  Hen.  8,  c.  34;  but  that  that 
statute  does  not  apply  to  this  case.  That  the  reversion  in 
one-fourth  of  the  premises  is  not  shewn  to  have  been  ever 
vested  in  George  Townsend,  through  whom  the  plaintiff 
claims ;  but  is  stated  to  have  been  granted  by  William  to 
uses,  without  specifying  the  grantees,  who  may,  therefore, 
have  been  living  at  the  time  of  the  breaches  of  covenant 
alleged  in  the  declaration. 

On  the  27th  of  June  and  2nd  of  July, 

Unihanh  argued  in  support  of  the  demurrer. — ^The  decla- 
ration shews  that  the  parties  demising  were  tenants  in 
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oommon^  and  the  demiung  power  waa,  therefore^  separate,  1846. 
and  a  lease  by  tenants  in  common  operates  as  a  separate 
demise  by  each :  Doe  d.  Poole  v.  Enrvngton  (a) .  The  plain- 
tiff was,  therefore,  entitled  to  sne  alone,  for,  his  interest 
being  several,  the  covenants  are  in  fact  made  with  each  and 
every  of  the  lessors.  The  mle  laid  down  in  Windham*9 
case  (6),  and  in  the  notes  to  Eccleaton  v.  Clipsham  (c),  is, 
that  though  a  man  covenant  with  two  or  more  jointly,  yet 
if  the  interest  and  cause  of  action  of  the  covenantees  be 
several  and  not  joint,  the  covenant  shall  be  taken  to  be 
several,  and  each  of  the  covenantees  may  bring  an  action 
for  his  particular  damage,  notwithstanding  the  words  of 
the  covenant  are  joint.  That  rule  is  somewhat  qualified 
by  Sorebie  v.  Park  {d),  where  it  was  held,  that  where  the 
words  of  a  covenant  are  expressly  joint,  it  will  be  so 
construed,  although  the  interest  may  be  several,  and  vice 
vers& ;  but  where  the  words  are  ambiguous,  they  may  be 
construed  to  be  joint  or  several,  according  to  the  interest. 
That  decision,  although  somewhat  questioned  by  the  Court 
of  Queen's  Bench  in  Hopkmson  v.  Lee(e),  is  in  accordance 
with  the  doctrine  laid  down  in  Anderson  v.  Martindale  (/). 
[Parke,  B.— Perhaps  the  Court  of  Queen's  Bench  misun- 
derstood what  I  said  in  Sorsbie  v.  Park.  When  I  used  the 
word  *'  joint,''  I  meant  expressly  joint.]  It  is  admitted  that, 
if  the  interest  were  joint,  it  might  have  been  necessary 
for  all  the  covenantees  to  join  in  the  action;  but  here  the 
recitals  shew  that  the  interest  was  several,  and  that  some  of 
the  parties,  namely,  Mr.  and  Mrs.  Foley,  had  no  legal  es- 
tate whatever.  Stingsby's  case  (g)  shews  that,  the  interest 
being  several,  and  the  covenants  being  made  with  the  les- 
sors, and  each  and  every  of  Ihem,  they  may  sue  separately. 

(a)  1  A.  &  £U.  750;  3  Nev.  &  (e)   14  Law  J.  R«p.  (N.  S.) 

M.  646.  Q.  B.  101. 

(6)  5  Rep.  18  a..  (/)  1  East,  4&7. 

(c)  1  Saund.  154.  (^)  5  Rep.  18  b. 

(d)  12  M.  &  W.  146. 
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1845.        There  it  was  agreed,  that ''  when  it  appears  by  the  deela- 
B&ADBUBNB    ^tion  that  every  of  the  coyenantees  hath  or  is  to  have  a 

tr.  several  interest  or  estate,  there  when  the  covenant  is  made 

BcraviBLD.        .  ,     ,  ,.,  -  , 

with  the  covenantees  et  cam  quoubet  eorum,  these  words 

make  cum  guolibei  earum  the  covenant  several  in  respect 
of  their  several  interests.  As  if  a  man  by  indentore 
demises  to  A.  black-acre,  to  B.  white-acre,  to  C.  green-acre, 
and  covenants  with  them  and  quolibet  eorum  that  he  is  law- 
ful owner  of  all  the  said  acres,  &c.,  in  this  case,  in  respect 
of  the  several  interests  by  the  words  ei  cum  quolibet  eorum, 
the  covenant  in  the  deed  is  several.  But  if  he  demises  to 
them  the  acres  jointly,  then  these  words  cum  quolibet 
eorum  are  void,  for  a  man,  by  his  covenant,  (if  not  in  re- 
spect of  several  interests),  cannot  make  it  first  joint,  and 
then  make  it  several  by  the  same  or  the  like  words,  cum 
quolibet  eorum.''  [Parke,  B. — ^The  difficulty  is,  how  are  the 
Foleys  to  sue? — the  introduction  of  their  names  makes 
the  difficulty.  If  all  may  sue,  all  must  sue.]  The  words 
''cum  quolibet  eorum''  make  it  a  separate  cause  of  action. 
[Parke,  B. — It  may  be  so  as  to  all  of  them  except  those 
who  have  no  interest  at  aU.  Stingeb^e  case  appears  to  be 
against  you  there.]  All  the  parties  to  the  indenture  might 
sue,  or  Winnington  and  Addenbrooke  might  sue  separately 
for  the  Foleys.  [Parke,  B. — Hqpkineon  v.  Lee  is  precisely 
in  point,  and  I  think  is  good  law.  Lord  Denman  there 
appears  to  have  mistaken  what  I  said  in  Sorebie  v.  Park. 
1  meant  to  say,  where  the  covenant  was  paeiiively  joint.  If 
you  covenant  with  A.,  B.,  and  C.  jointly,  and  the  survivor 
of  them,  they  must  sue  jointly  on  the  covenant.  It  follows 
from  that,  that  if  you  join  parties  to  the  deed  who  have  no 
interest,  you  cannot  sever  and  sue  separately.]  The  cove- 
nant, as  far  as  it  is  joint,  is  a  covenant  in  gross ;  then  the 
adding  the  words ''  cum  quolibet  eorum"  makes  it  also  seve- 
ral. The  interest  of  the  Foleys  is  a  several  interest  as  cestui 
que  trusts.  [Alderson,  B. — Then  you  get  to  this  vicious 
argument,  that  the  whole  is  not  equal  to  its  parts.]  If  this  is 
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a  covenant  in  gross^  and  all  the  parties  be  dead,  who  is  to 
sue?  [Parke,  B. — ^The  executor  of  the  survivor,  who  re- 
presents the  testator.  Every  covenant  is  a  personal  matter, 
and  goes  to  the  executor:  Bennett  t.  BMcp  oflAncoln (a). 
This  might  have  done  very  well  if  the  Foleys  had  not  been 
oovenanrtees.]  In  Slbngsby'e  case  it  is  also  said,  "  So,  if  a 
man  make  a  feoffment  in  fee  by  deed  to  three,  and  warrant 
the  land  to  them  et  quolibet  eorum,  the  warranty  is  joint 
and  not  several ;  but  in  such  case,  if  their  estates  were  se- 
veral, their  warranty  shall  be  several  accordingly.''  And  in 
this  case,  the  interest  of  the  covenantees  being  several,  the 
words  '^  et  quolibet  eorum''  make  them  separate  covenants. 
[Aldereon^  B.— You  must  sue  in  the  names  of  all  jointly,  or 
of  each  separately,  in  respect  of  their  several  interests.  The 
covenants  cannot  be  joint  with  all,  and  separate  with  all, 
except  A.  B.  Pixrhey  B. — Tou  must  construe  the  deed  at 
the  time  it  is  dated,  and  then  there  is  nothing  in  which 
Mr.  and  Mrs.  Foley  are  jointly  interested  with  the  rest  of 
the  covenantees.]  If  the  whole  deed  were  set  out,  it  would 
appear  that  they  had  a  several  interest  for  the  rent.  [Parke^ 
B. — We  adopted  that  course  in  Sorebie  v.  Park,  to  see  if 
there  were  a  separate  interest,  which  would  make  the 
covenant  several.  And  if  you  can  amend  your  case  by 
shewing  that  there  is  such  an  interest,  yon  may  do  so.] 

[The  case  was  then  postponed  till  Wednesday,  July  2nd, 
when,  the  learned  Barons  having  been  furnished  with  a 
copy  of  the  lease,  the  argument  proceeded.] 

UfUhank,  for  the  plaintiff. — [Parke,  B. — I  do*  not  see 
any  separate  covenants  in  the  lease,  which  give  the  parties 
a  separate  interest,  except  the  covenant  as  to  the  rent : 
all  the  rest  are  joint.  With  regard  to  the  covenant  for 
getting  coal,  all  are  equally  interested  in  that  covenant. 

(a)  7  B.  &  Cr.  113 ;  9  D.  &  R.  810. 
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1845.  The  coyenant  here  declared  upon  is  to  do  one  things  name- 
ly, to  repair  the  premises.  Suppose  there  were  a  covenant 
with  four  tenants  in  common  to  repair,  could  each  sue 
separately  ?]  It  is  submitted  that  they  could.  In  fFUkin- 
9on  y.  Hall  {a),  it  was  held  that  tenants  in  common  cannot 
sue  jointly  for  double  value  for  holding  over,  where  there 
has  been  no  joint  demise.  There  ThukU,  C.  J.,  after  quot- 
ing Littleton,  ss.  816  and  817,  says,  "  So,  if  there  be  no 
joint  demise,  there  must  be  several  actions  of  debt  for  rent, 
for  a  joint  action  is  not  maintainable  except  upon  a  joint 
demise.  Here,  upon  the  face  of  the  declaration,  it  appears 
that  the  defendants  held  a  moiety  of  the  premises  under 
one  of  the  tenants  in  common,  and  another  moiety  under 
the  other.''  And  he  afterwards  adds,  ''How  can  two 
tenants  in  common  have  a  joint  interest  in  the  proceeds  of 
several  demises?''  [Parke,  B. — ^If  there  is  a  demise  by 
one  tenant  in  common  as  to  his  moiety,  and  a  demise  by 
the  other  tenant  in  common  as  to  the  other  moiety,  by  the 
same  instrument,  and  there  is  a  covenant  to  repair,  I  want 
you  to  shew  that  each  may  sue  separately.]  The  difficulty 
in  the  cases  has  been,  whether  they  may  join.  In  Midgley 
v.  Lovelace  {b)  and  Kitchen  v.  Buckhf  (c),  it  was  held  that 
they  may  join.  And  in  Wentworth  v.  Russell  {d),  it  was  held 
that  an  action  for  pound  breach  brought  by  two  tenants  in 
common  was  maintainable,  or  that  one  only  might  have  sued. 
So,  in  Johnson  v.  Wilson  {e)y  it  was  held  that  tenants  in 
common  might  recover  in  an  action  for  not  performing  an 
award.  All  the  cases,  except  Foley  v.  Addenbroohe  (/),  are  in 
favour  of  the  plaintiff.  There,  however,  there  was  a  distinct 
statement  of  a  joint  demise  by  both .  [ParkCy  B. — ^The  joint 
words,  you  say,  were  satisfied,  because  there  was  a  joint 
demise.]     Yes ;  but  in  this  case  there  is  a  separate  demise 

(a)  1  Bing.  N.  C.  713 ;  1  Scott,  {d)  1  Moor,  452. 

675.  {e)  Willeg,  248. 

(6)  Carthew,  289.  (/)  4  Q.  B.  197 ;  3  G.  &  D.  64. 
(c)  1  Lev.  109. 
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by  each,  and  a  reservation  according  to  the  several  inter-        1845. 
ests  of  the  parties ;  and  according  to  Tlndal,  C.  J.,  in  fVU-    beadburn« 
Hiuon  V.  HalL  where  the  demises  are  several,  the  actions     ^    *• 

BOTYIBLD* 

must  be  several  [Parke,  B. — Littleton  says,  in  s.  316, 
that,  if  two  tenants  in  common  make  a  lease  to  another, 
rendering  to  them  a  certain  rent  daring  the  term,  "  the 
tenants  in  common  shall  have  an  action  of  debt  against  the 
lessee,  and  not  divers  actions,  for  that  the  action  is  in  the 
personalty/']  That  is  where  there  is  a  joint  demise.  There 
is  another  point,  which  was  not  taken  in  Foley  v.  Adden- 
brooke,  that,  if  four  persons  make  a  joint  lease,  and  after- 
wards one  part  is  conveyed  away,  the  others  may  sever,  and, 
if  one  sues  alone,  it  can  be  taken  advantage  of  by  plea  in 
abatement  only;  that  is,  because  there  is  no  variance. 
That  has  always  been  the  ground  of  the  decision  in  these 
cases.  [He  cited  Serjeant  WUUams's  note  to  Cabbell  v. 
Vaughan  (a),  MounUtephen  v.  Brooke  (b),  Jell  v.  Doug-^ 
las  (c),  Whelpdak^e  case  (rf),  and  Addison  v.  Overend  (e).] 

J.  W.  Smithj  contrL — ^There  is  no  pretence  for  saying 
that  this  is  anything  but  a  joint  demise.  The  demise  is  joint, 
and  so  are  the  covenants  also.  But  it  is  said  that  there  are 
covenants  in  the  other  part  of  the  lease  which  are  several, 
and  which  may  be  imported  into  the  case  in  order  to  con- 
strue those  declared  upon.  They  must,  however,  be  con- 
strued by  themselves,  unless  there  are  words  of  reference 
to  the  other  covenants.  One  may  be  joint,  and  the  other 
several:  James  v.  Emery  {f)  is  an  express  authority  for  that. 
It  is  impossible  that  covenants  in  one  part  of  a  deed  can  be 
used  to  render  covenants  in  another  part  of  it  several,  which 
would  be  otherwise  joiilt.  The  covenants  here  are  made 
with  four  persons  who  had  no  interest,  and  four  who  had 
an  interest;  but,  even  if  they  had  been  all  tenants  in  com- 

(a)  1  Saand.  291  c.  (<Q  5  Co.  119. 

(6)  1  B.  &  Aid.  224.  {e)  6  T.  R.  766. 

(c)  4  B.  &  Aid.  874.  (/)  8  Taunt.  245 ;  2  Moore,  195. 
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1846.  moD^  the  coyenants  would  have  been  joints  acoording  to 
Foley  Y.  Addenbrooke  (a).  There,  in  an  action  at  the  aiiit  of 
Edmnnd  Thos.  Foley,  the  declaration  stated,  that  E.  ¥iAey, 
and  E.  M.  Foley  his  wife,  and  Mary  Whitby,  demised  lands 
and  mines  (of  one  undiTided  moiety,  of  whieh  Foley  and  his 
wife  were  seised  in  fee  in  right  of  the  wife)  to  the  defendant 
for  a  term  of  years,  he  covenanting  with  the  said  E.  Foley^ 
E.  M.  Foley,  and  Mary  Whitby,  and  their  heirs,  execntors, 
&c.,  to  erect  and  work  furnaces,  to  repair  the  premises,  and 
work  the  mines;  that,  during  the  term,  Foley  and  his  wi£B 
died  seised  of  the  reyersion,  whereby  the  same  descended 
to  E.  T.  Foley,  the  plaintiff,  their  son  and  heir.  Breaches 
of  coyenant  were  assigned,  which  were  alleged  to  have  been 
committed  since  their  decease.  It  was  held,  on  demurrer  to 
a  plea  that  Mary  Whitby  survived,  that  the  action  brought 
by  E.  T.  Foley,  without  Mary  Whitby,  could  not  be  main- 
tained. Lord  Denman,  C.  J.,  in  delivering  the  judgment 
of  the  Court,  says,  "  The  result  of  the  cases  appears  to  be 
this:  that,  where  the  legal  interest  and  cause  of  action 
of  the  covenantees  are  several,  they  should  sue  separately, 
though  the  covenant  be  joint  in  terms;  but  the  several 
interest,  and  the  several  grounds  of  action,  must  distinctly 
appear,  as  in  the  case  of  covenants  to  pay  separate  rmts 
to  tenants  in  common  upon  demises  by  them.''  Little- 
ton, s.  316,  is  also  an  authority  that  the  action  should 
be  joint.  In  Powis  v.  Smith  {b),  Abbott,  C.  J.,  says^  *'  It  is 
clear  that,  if  there  be  a  joint  lease  by  two  tenants  in  com- 
mon, at  an  entire  rent,  the  two  may  join  in  an  acticm.  to 
recover  the  same ;  but  if  there  be  a  separate  reservation  to 
each,  then  ther^  must  be  separate  actions."  In  WffUace  v« 
McLaren  (c)  it  was  h^ld  that,  upon  a  lease  by  tenants  ia 
common,  the  survivor  might  sue  for  the  whole  rent,  although 
the  reservation  be  to  the  lessors  according  to  their  several 
and  respective  interests  therein.    There  the  words  are  very 

(a)  4  Q.  B.  197;  3  G.  &  D.  (6)  5  B.  &  Aid.  85K 

64.  (e)  1  Man.  &  Ry.  516. 
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like  those  in  the  present  lease.    And  if  the  parties  miffhi        1846. 
join,  the  authorities  shew  that  they  must.    In  Foley  y.  Ad-    B^ADBumNB 
denbrooke,  Lord  Denman  concludes  by  saying,  "  The  case  of  ^' 

PeMe  V.  Bury  (a)  shews  that,  if  the  covenantees  could  sue 
jointly,  they  are  bound  to  do  so.''  It  is  a  general  rule,  that 
when  the  covenant  is  joint,  all  the  obligees  and  covenantees 
must  sue.  If  these  parties  had  all  been  tenants  in  com- 
mon, and  the  covenants  joint,  they  must  have  joined  in 
the  action.  But  here  is  a  case  where  four  have  no  interest 
at  all.  It  is  a  covenant  in  gross,  and  aU  may  sue  upon 
it.  To  say  that  several  of  them  may  sue,  or  that  four 
might  sue  in  respect  of  their  several  interests,  would  be 
to  overrule  Hopkbuon  v.  Lee(b)  and  Anderson  v.  Martin- 
dale  (c).  In  HopkMtm  v.  Lee^  by  articles  of  agreement 
under  seal,  between  the  defendant,  of  the  one  part,  and  the 
plaintiff,  and  A.  C.  Hogg,  of  the  other  part,  after  reciting 
that  the  defendant,  as  solicitor  of  one  D.  E.,  had  applied  to 
the  plaintiff  to  lend  t6  D.  E.  a  sum  of  £2900  out  of  cer- 
tain monies  of  the  said  A.  C.  Hogg,  then  in  the  plaintiff's 
hands  in  trust  for  A.  C.  Hogg,  on  the  security  of  certain 
stock  in  the  funds,  and  the  covenant  thereinafter  con- 
tained, the  defendant,  in  pursuance  of  the  agreement,  and 
in  consideration  of  the  premises,  and  of  the  plaintiff  hav- 
ing advanced  the  sum  of  £2900  to  the  said  D.  E.,  at  the 
request  of  the  said  defendant,  did  covenant  with  and 
to  the  plaintiff,  his  executors,  &;c.,  and  also,  as  a  sepa- 
rate and  distinct  covenant,  with  and  to  the  said  A.  C. 
Hogg,  her  executors,  &c.,  that  he,  the  defendant,  would 
pay  the  plaintiff,  his  executors,  &c.,  the  regular  interest 
on  the  £2900.  It  was  held  that  the  plaintiff  could  not 
maintain  an  action  on  this  covenant  without  joining 
A.  C.  Hogg.  There  cannot  be  a  stronger  case  than  that, 
for  there  the  defendant  covenanted  as  a  separate  and  dis- 
tinct covenant  with  Hogg,  and  if  a  separate  action  could 

(a)  3  B.&  C.  353.    \fi)  14  Law  J.,  (N.  S.)  Q.  B.,  101.  (c)  1  East,  497. 
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1845.        have  been  maintained,  it  would  have  been  in  such  a  case. 
BiiAOBuufB    '"^^  plaintiff  cannot  deny  that  this  is  a  joint  covenant,  in 
V-  respect  of  which  all  the  covenantees  might  sne,  but  he  saya, 

that  because  there  are  four  tenants  in  common  amongst 
them,  the  moment  one  assigns  his  interest^  it  becomes  a 
joint  and  several  covenant,  so  that  the  assignee  may  sue 
separately.  According  to  that,  the  assignees  of  each  of  the 
four  who  had  an  interest  are  to  have  a  Temedy  by  action, 
in  which  they  will  recover  damages  for  the  whole  breach  of 
covenant,  and  it  would  be  impossible  for  the  other  four  to 
maintain  any  action  at  all.  But  covenants  do  not  become 
joint  or  several  by  matter  ex  post  facto :  they  must  be 
either  the  one  or  the  other  at  the  time  of  the  execution  of 
the  deed.  [Parke,  B. — I  think  the  right  to  sue  cannot  be 
altered  by  the  circumstance  of  one  of  the  covenantees  as- 
signing his  interest.  The  question  is  reduced  to  this,  whe- 
ther there  is  any  several  interest,  which  compels  us  to  con« 
strue  the  covenant  to  be  several.  That  will  depend  upon 
the  lease,  which  we  will  take  time  to  look  through,  as  well 
as  into  the  authorities  which  have  been  cited.] 

Unihank  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabkb,  B. — In  this  case,  a  lease  had  been  made  of  cer« 
tain  coal  and  iron  mines  to  the  defendant  and  others.  By 
the  indenture  of  demise.  Sir  £.  Winnington  and  J.  A.  Ad- 
denbrooke,  who  appeared  by  the  recital  to  be  seised  in  fee 
of  an  undivided  fourth  part  of  the  demised  property,  in 
trust  for  Mrs.  Foley ;  Edward  and  E.  M.  Foley ;  Mary  Whit- 
by, who  was  seised  in  fee  of  another  undivided  fourth  part; 
W.  Townsend,  who  was  seised  in  fee  of  one  half;  and  Geoi^ 
Townsend  and  Sarah  Townsend,  who  had  equitable  interests 
in  that  half,  all  joined  in  demising,  according  to  their  seve- 


9BIN1TT  VACATION^  8  VICT.  671 

iral  and  respective  existing  estates,  rights,  and  interests  1845. 
in  the  tenements,  to  the  defendant  and  others,  yielding  beadbu&ks 
and  paying  certain  rents  to  Edward  Foley,  E.  M.  Foley,  botfi«ld 
Sir  E.  Winnington,  J.  A.  Addenbrooke,  Mary  Whit- 
by, S.  Townsend,  O.  Townsend,  and  W.  Townsend,  re- 
spectively, and  to  their  respective  heirs  and  assigns,  ac- 
cording to  their  several  and  respective  estates,  rights, 
and  interests  in  the  premises;  and  the  defendant  and 
others  did  thereby  covenant  to  and  with  E.  Foley,  E.  M. 
Foley,  &C.,  and  each  and  every  of  them,  their  and  each 
and  every  of  their  heirs,  executors,  administrators,  and 
assigns,  in  manner  following.  And  the  declaration  pro- 
ceeded to  state  covenants  to  repair  the  premises,  the  fnr- 
naces,  and  buildings,  and  to  surrender  in  good  repair  to 
the  lessors,  their  heirs  and  assigns  respectively,  at  the  end 
of  the  term,  and  to  work  the  mines  properly,  &c. :  it  then 
deduces  a  title  to  William  Townsend's  moiety  to  the  plain- 
tiff, and  alleges  breaches. 

There  is  a  plea  stating  John  A.  Addenbrooke  to  be  the 
survivor  of  all  the  covenantees,  and  a  demurrer,  which 
raises  the  question,  whether  the  covenants  declared  upon 
are  covenants  with  all  the  parties  demising,  or  are  or  may 
be  treated  as  several  covenants  with  the  legal  owners  of 
each  undivided  part. 

On  the  argument  of  the  demurrer,  we  expressed  our 
opinion  that  upon  the  face  of  the  declaration  the  covenants 
were  such  as  all  the  covenantees  must  have  jointly  sued 
upon,  for  the  name  of  no  one  covenantee  could  be  re- 
jected. There  must  be  some  covenant  on  which  all  could 
sue,  and  all  stated  in  the  declaration  were  of  the  same 
character.  If  they  related  to  the  separate  legal  interest  of 
each  tenant  in  common,  still  the  other  covenantees  must 
join,  on  the  principle  of  the  case  of  Anderson  v.  Martin- 
dak  (a).     But  it  was  suggested  that  the  lease  ought  to 

(a)  1  East,  497. 
VOL.  XIV.  P  P  M.  W. 
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1845.  have  been  set  out  on  oyer,  and  if  it  bad  been^  that  it  would 
have  appeared  that  there  were  other  coyenants,  covenants 
in  gross,  in  which  all  must  join,  and  then  the  covenants 
running  with  the  land,  those  declared  upon,  might  be  con- 
strued to  be  several  covenants  with  each  legal  tenant  in 
common;  and  the  case  stood  over  that  we  might  be  fur-^ 
nished  with  a  copj  of  the  lease.  On  this  being  done,  Mr. 
UfUhank  cited  several  authorities,  which  he  contended  ea*- 
tablished  the  proposition,  that  the  covenants  declared  upon 
might  be  treated  as  several  covenants,  and  the  Court  took 
time  to  look  into  those  authorities. 

There  is  no  occasion  to  refer  to  the  cases  relating  to  the 
rule  of  construction  as  to  covenants  being  joint  or  several 
according  to  the  interest  of  the  parties,  which  is  perfectly 
well  established.  In  the  case  of  Sorabie  v.  Park  (a).  Lord 
Jbinger  and  myself,  on  referring  to  the  established  rule, 
as  laid  down  by  Lord  Chief  Justice  Oibba  in  the  case  ol 
Jam€8  V.  Emery  {b),  approved  of  Mr.  Preston's  qualification 
and  explanation  of  it  in  his  edition  of  the  Touchstone,  166, 
namely,  that,  if  the  language  of  the  covenant  waa  cofoble  of 
being  so  construed,  it  was  to  be  taken  to  be  joint  or  several, 
according  to  the  interest  of  the  parties  to  it.  Mr.  Preston 
adds,  that  the  general  rule  proposed  by  Sir  Vlcary  Oibbe, 
and  to  be  found  in  several  books,  would  establish  that 
there  was  a  rule  of  law  too  powerful  to  be  controlled  by 
any  inieniwn,  however  exprese  ;  and  I  consider  such  quali* 
fiation  to  be  perfectly  correct,  and  at  variance  with  no  do» 
cided  case,  as  it  is  surely  as  competent  for  a  person,  by  ex- 
press joint  words,  strong  enough  to  make  a  joint  covenant, 
to  do  one  thin^  for  the  benefit  of  one  of  the  covenantees, 
and  another  for  the  benefit  of  another,  as  it  is  to  make  a 
joint  demise  where  it  is  for  the  benefit  of  one.  I  mention 
this,  because  the  Court  of  Queen's  Bench,  in  the  case  of 
HopHneon  v.  Lee  (c),  have  supposed,  that  Lord  Abinger  and 

(o)  12  M.  &  W.  146.  (6)  2  Moore,  195. 

(c)  14  Law  J.  N.  S.  (Q.  B.)  104. 


TBINITT  TACATION^  8  VICT.  573 

myself  bad  sanctioned  some  doctrine  at  variance  with  the  1845. 
case  o{  Anderson  v.  Martindak^  and  8Ungsbff*8  case^  which  it 
waa  far  firom  my  intention,  and  I  have  no  donbt  firom  Lord 
Abingef^Sy  to  do;  it  being  fully  established,  I  conceiye,  by 
those  cases,  that  one  and  the  same  covenant  cannot  be  made 
both  joint  and  several  with  the  covenantees.  It  may  be 
fit  to  observe,  that  a  part  of  Mr.  Preston's  explanation, 
that,  by  express  words,  a  covenant  may  be  joint  and  seve- 
ral with  the  covenantors  or  covenantees,  notwithstanding 
the  interests  are  several,  is  inaccurately  expressed :  it  is 
true  only  of  covenantors,  and  the  case  cited  from  Salkeld, 
p.  893,  relates  to  them;  probably  Mr.  Preston  intended 
no  more,  and  I  never  meant  to  assent  to  the  doctrine 
that  the  same  covenant  might  be  made,  by  any  words, 
however  strong,  joint  and  several,  where  the  interest  was 
joint ;  and  it  is  this  part,  I  apprehend,  of  Mr.  Preston's 
doctrine  to  which  the  Court  of  Queen's  Bench  objects.  I 
think  it  right  to  give  this  explanation,  that  it  may  not  be 
supposed  that  there  is  any  difference  on  this  point  with 
the  Ck)urt  of  Queen's  Bench. 

We  have  looked,  since  the  argument,  into  the  lease  now 
set  out  on  over,  and  into  all  the  authorities  cited  for  the 
plaintiff,  and  are  still  of  opinion  that  he  cannot  recover 
upon  the  covenants  stated  in  the  declaration. 

It  is  impossible  to  strike  out  the  name  of  any  covenantee, 
and  all  the  covenantees  must  therefore  necessarily  sue 
upon  some  covenant ;  and  there  appear  to  us  to  be  no  cove- 
nants in  the  lease  which  are  of  a  joint  nature,  if  those  de« 
clared  upon  are  not,  or  which  would  be  in  gross,  if  the  per^ 
sons  entitled  to  the  legal  estate  had  alone  demised ;  for  all 
relate  to  and  affect  the  quality  of  the  subject  of  the  demise, 
or  the  mode  of  enjoying  it,  and  could  have  been  sued  upon 
by  the  assignee  of  the  reversion  on  such  a  lease,  before 
breach.  The  covenant  relied  upon  as  being  in  gross,  viz. 
that  the  lessors  should  be  at  liberty  to  use  the  ropes,  &c. 
to  descend  into  the  mines,  is  a  special  covenant,  relating  to 
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the  entry  to  view,  and  would,  we  think,  go  to  the  assignee 
of  the  reversion  on  such  lease.  If  all  the  covenantees 
could  not  sue  on  the  covenants  declared  upon,  they  could 
sue  upon  none.  All,  therefore,  in  their  lives,  and  after  the 
death  of  any,  the  survivors,  are  the  proper  plaintiffs.  It 
becomes,  therefore,  unnecessary  to  decide  whether  one  of 
several  tenants  in  common,  lessors,  coald  sue  on  a  cove- 
nant with  all  to  repair,  as  to  which  there  is  no  decisive 
authority  either  way.  That  aU  could  sue  is  perfectly  clear: 
Kitchen  v.Buckly  {a). 
Our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant, 
(a)  Sir  T.  Raym.  80 ;  1  Keb.  565 ;  1  Sid.  157 ;  1  Ler.  109. 


June  2S. 

Original  letters 
patent,  for  a 
term  of  fonr- 


BussELL  V.  Lbdsam  aud  Others. 

L^ASE  for  the  infringement  of  a  patent. — ^The  declaration 
recited  Cornelius  Whitehouse's  patent,  dated  the  26th  of 

teen  yearst  were 

dated  on  the  26tb  of  February,  1825,  and  renewed  letters  patent  were  dated  on  tbe  26th  of  Fe- 
bmary,  1839  :^Held,  that  tbe  day  of  the  date  must  be  reckoned  inclusively,  and  that  the  former 
term  expired  on  tbe  25th  of  February,  1839,  and  consequently  the  renewed  letters  patent  were 
granted  after  the  original  letters  patent  had  expired. 

Renewed  letters  patent,  granted  under  5  &  6  Will.  4,  c.  83,  s.  4,  are  not  Toid  if  dated  after 
the  expiration  of  the  term  for  which  the  original  letters  patent  were  granted  >  but  may  be  granted 
by  the  Crown  after  the  expiration  of  that  term,  provided  the  preliminary  steps  which  the  fourth 
section  of  the  act  requires  to  be  taken  by  the  patentee  were  complied  with  before  that  term 

ended.  * 

But  compliance  with  that  condition,  it  being  introduced  in  the  fourth  section  in  the  form  of 
a  proviso,  need  not  be  averred  by  the  plaintiff  in  his  declaration,  but  non-compliance  with  it 
should  be  pleaded  by  the  defendant. 

Parties,  however,  who  use  tht  invention  in  the  interval  are  not  responsible. 

Renewed  letters  patent  were  granted  to  the  plaintiff  **  upon  his  tecuring  to  C.  W.  (the  ori- 
ginal inventor)  an  annuity  of  j£:500,  so  long  as  the  letters  patent  should  last  i"—Held,  that  the 
meaning  of  this  condition  was,  that  a  security  should  be  given  to  C.  W.  for  the  annuity,  but  that 
wheth?  it  was  given  before  or  after  the  letters  patent  was  immaterial ;  and  that  an  averment,* 
that  the  annuity  was  at  the  date  of  the  new  letters  patent  secured,  was  supported  by  proof  of  a 
deed  to  secure  the  annuity,  executed  before  the  new  letters  patent  were  granted. 

The  power  of  renewal  is  not  confined  to  granteee,  but  extends  to  amgneee,  of  letters  patent; 
and  sudT renewed  letters  patent,  granted  to  the  assignee,  are  good  by  the  stat.  5  &  6  WiU.  4,  c. 
83,  indopendently  of  the  7  &  8  Vict.  c.  69. 
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February^  1825^  for  ''certain  improvements  in  mannfao-  1845. 
luring  tubes  for  gas  and  other  purposes/'  for  the  tarm 
of  fourteen  years  from  the  date  thereof;  it  then  stated 
an  assignment  of  the  paten  t^  dated  the  9th  of  Aprils  1825, 
from  Whitehouse  to  the  plaintiff;  and  alleged  that  White- 
house  duly  enrolled  his  specification  (a)  within  the  space  of 
six  months  next  after  the  date  of  the  letters  patent.  It  then 
alleged,  that,  after  the  passing  of  the  stat.  5  &  6  Will.  4, 
c.  83,  and  before  the  committing  of  the  grievances,  &c.,  and 
during  the  said  term  of  fourteen  years,  viz.  in  October,  1888, 
he  the  plaintiff,  being  such  assignee  of  the  said  letters  pa- 
tent, did  advertise  in  the  London  Grazette,  &c.,  (in  the  mode 
required  by  stat.  5  &  6  Will  4,  c.  83,  s.  4,  setting  out  the 
number  of  times,  newspapers,  &c.) ;  that  he  the  plaintiff 
intended  to  apply  to  her  Majesty  in  council  for  a  pro- 
longation of  his  said  term  of  the  sale,  vending,  and  using 
of  the  said  invention ;  and  that  he  did,  within  the  said 
term  of  fourteen  years,  petition  her  Majesty  in  council  for 
a  prolongation  of  his  said  term,  and  that  her  Majesty  re- 
ferred the  consideration  of  the  petition  tp  the  Judicial 
Committee  of  the  Privy  Council,  and  that  the  Judicial 
Committee  reported  that  a  further  extension  of  the  term 
in  the  said  letters  patent,  not  exceeding  seven  years,  to 
wit,  for  six  years,  should  be  granted.  It  then  alleged,  that 
thereupon,  and  before  the  committing  of  the  grievances, 
&c.,  to  wit,  on  the  26th  day  of  February,  a.b.  1839,  by 
letters  patent  under  the  Great  Seal  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  the  date  whereof  is  the  day 
and  year  last  aforesaid,  reciting  the  letters  patent  of  the 
26th  of  February,  1825,  and  that  the  plaintiff  had  repre- 
sented to  her  Majesty  that  the  interest  in  the  said  inven- 
tion and  patent  was  afterwards  purchased  by  him  for  a 
liberal  consideration,  and  that  assignments  of  all  benefit 
arising  therefrom  were  executed  to  him  by  the  said  C. 

(a)  This  itpecification  is  set  out  at  length  in  Rustell  v.  Cowley^  1  C, 
M.,  &  R.  865—868. 
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1845.  Whitehouse^  and  that  he  had  prayed  her  Majesty  to  grant 
him  new  letters  patent  for  a  term  of  seven  years  after  the 
expiration  of  the  term  of  fourteen  years :  And  also  recit- 
ing that  the  Judicial  Committee  had,  in  pursuance  of  the 
statute,  reported  to  her  Majesty  that  a  further  extension  of 
the  term  in  the  said  letters  patent,  not  exceeding  six  years 
from  and  after  the  expiration  of  the  term  in  the  original 
letters  patent,  should  be  granted  to  the  plaintiff,  in  whom 
the  legal  interest  in  the  letters  patent  was  then  vested, 
upon  his  securing  to  the  said  C.  Whitehouse,  the  original 
inventor,  an  annuity  of  iSSOO  sterling  per  annum,  so  long 
as  the  said  extension  of  the  said  letters  patent  should 
last :  her  Majesty  did  thereby  grant  to  the  plaintiff  her 
royal  license  to  use,  exercise,  and  vend  the  said  invention, 
for  and  during  the  term  of  six  years,  to  be  computed 
from  the  26th  day  of  February,  1839,  being  the  day  of 
the  expiration  of  the  first  term  of  fourteen  years  granted 
by  the  said  letters  patent  therein  mentioned,  upon  his 
(the  said  plaintiff's)  securing  to  the  said  C.  Whitehouse, 
the  original  inventor,  the  said  annuity  of  £500  sterling,  so 
long  as  the  said  letters  patent  should  last;  with  a  proviso 
that,  if  the  plaintiff  should  not  secure  to  Whitehouse  the 
annuity  of  £600,  so  long  as  the  letters  patent  should  last, 
then,  upon  signification  or  declaration  thereof  to  be  made 
by  her  Migesty,  her  heirs  or  successors,  be.,  the  said  letters 
patent  should  forthwith  cease  and  determine.  The  decla* 
ration  then  averred,  that,  from  the  making  of  the  said  letters 
patent  thence  hitherto,  the  said  annuity  of  £500  had  been 
duly  secured  to  Whitehouse,  according  to  the  true  intent 
and  meaning  of  the  said  new  letters  patent,  and  of  the 
proviso  therein  contained.  The  declaration  then  alleged 
a  breach  in  the  usual  terms. 

Pleas,  first,  not  guilty;  secondly,  that  Whitehouse  was 
not  the  first  and  true  inventor  of  the  said  alleged  invention 
and  improvements;  thirdly,  that  the  said  invention  was  not 
new ;  fourthly,  that  the  said  invention  and  improvements 
were  not  of  any  benefit    or   advantage   to   the  public ; 
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fifthly,  a  special  plea  setting  out  Whitehouse's  speoifica-  1845. 
tiou  verbatim,  and  then  alleging  that  it  was  obscure, 
uncertain,  oontradictory,  unintelligible,  and  insuflScient, 
and  by  reason  thereof  the  letters  patent  were  wholly  void ; 
sixthly,  that  the  specification  did  not  particularly  describe 
and  ascertain  the  nature  of  the  invention,  and  in  what 
manner  the  same  was  to  be  performed  as  the  plaintiff  had 
alleged ;  seyenthly,  that  the  letters  patent  in  the  dedara- 
tion  secondly  stated  were  granted  after  the  expiration  of 
the  said  term  of  fourteen  years  granted  by  the  said  letters 
patent  in  the  declaration  first  mentioned,  and  not  before 
the  expiration  of  the  same  term,  in  manner  and  form  as  in 
the  declaration  is  supposed ;  eighthly,  that  the  report  of  the 
Judicial  Committee,  and  the  letters  patent  granted  there- 
upon, were  procured  by  fraud,  covin,  and  misrepresentation; 
ninthly,  that  the  said  annuity  of  £500  had  not  been  duly 
secured  to  the  said  C.  Whitehouse,  from  the  ta^lring  of  the 
letters  patent  secondly  mentioned,  according  to  the  intent 
and  meaning  of  the  same  letters,  and  of  the  proviso  in  that 
behalf  therein  contained,  modo  et  form&;  tenthly,  that 
Whitehouse  did  not  assign  the  first-mentioned  letters  pa- 
tent to  the  plaintiff,  modo  et  fbrmA ;  ai)d,  lastly,  that  the 
defendants  committed  the  said  several  grievances  by  the 
leave  and  license  of  the  plaintiff. 

The  replications  took  issue  on  the  first,  second,  sixth, 
seventh,  ninth,  and  tenth  pleas :  to  the  third,  the  plaintiff 
replied,  that  the  invention  was  new;  to  the  fourth,  that  the 
invention  and  improvements  were  of  benefit  to  the  public; 
to  the  fifth,  that  the  specification  was  not  obscure^  &c.;  to 
the  eighth,  that  the  report  and  the  letters  patent  were  not 
obtained  by  fraud,  &c.;  and  to  the  last  plea,  de  injurift. — 
The  rejoinders  took  issue  upon  these  replications. 

The  cause  was  tried  before  Alderson,  B.,  in  part  at  the 
Middlesex  Sittings  after  Michaelmas  Term,  1843,  and  was 
concluded  at  the  sittings  after  Trinity  Term,  1844,  when  the 
jury  found  a  verdict  for  the  plaintiff,  leave  being  reserved 
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1845.  to  the  defendants  to  mome  to  entor  a  verdict  for  them 
on  tlie  isBoes  ndsed  by  tlie  seventh  and  ninth  pleas.  In 
MidiadniasTenn,1844yande  nisi  was  obtained  fiMranew 
trial,  on  the  groond  that  the  verdict  on  the  issnes  raised  as  to 
the  novelty  of  the  invention,  and  ifci  infiringement  by  the 
defendantSy  was  against  the  evidenee;  also  to  enter  a  verdict 
for  the  defisndants  on  the  issnes  ndsed  by  the  seventh  and 
ninth  pleas ;  and  also  why  the  judgment  should  not  be  ar- 
rested, on  the  groond  of  the  insofficien^  of  the  dedsntion. 
The  plaintiff  likewise  obtsined  leave  to  move  fiur  jodgmeat 
non  obstante  veredicto  on  the  seventh  plea,  in  case  the  Court 
should  be  of  opinion  that  the  verdict  ought  to  be  entered 
far  the  defisndant  on  that  plea. 

Against  the  above  rule  canae  was  shewn,  in  Trinity  Term 
httt  (May  31st  and  June  Srd),  by 

/ems,  Mmdmgm  Smiik,  and  fFetaier:  and 

KeB^,  Waimm,  Roidk,  and  /.  Hemiermm,  were  heard  in 
support  of  the  rule;  but  the  arguments  are  so  fnlfy  stated 
in  the  judgment  of  the  Coorty  that  it  has  been  thought 
to  report  them  at  length. 

Cur.  adv.  vulL 


Tlie  judgment  of  the  Court  was  now  defivered  by 


Pakkb,  B.— Several  questions  of  importance  arose  and 
were  disrussed  in  this  case,  whidi  was  argued  during  the 
last  term. 

It  was  an  action  for  the  infiringement  of  a  patent,  in 
which  the  plaintiff  had  a  verdict,  subject  to  a  question  re- 
served by  my  Brother  AUermm  on  the  seventh  and  ninth 
pleas. 

A  motion  for  a  new  trial  was  abo  made,  on  the  ground 
that  the  verdict  was  sgainst  eridenoey  on  the  imnes  on  the 
novelty  and  on  the  infringement  of  the  patent. 


Lbdsam. 
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These  two  questions  are  of  mach  importance,  and  were        1845. 
very  fully  and  ably  discussed.    We  have  considered  them,      roi!^ 
and  are  of  opinion  that  the  invention  was  new,  and  we  have 
also  come  to  the  conclusion  that  the  defendant  has  been 
guilty  of  an  infringement. 

In  order  to  decide  whether  the  invention  was  new,  it  is 
first  necessary  to  define  what  the  nature  of  the  invention 
was. 

In  the  case  of  BusMeU  v.  Cowley ^  this  Court  had  already 
decided  that  the  principle  of  the  invention  was  the  welding 
of  iron  pipes,  in  a  state  of  welding  heat,  without  a  maun- 
drell  or  internal  support,  and  with  circumferential  pres- 
sure; and  that  the  absence  of  a  maundrell  was  sufficient  to 
distinguish  the  plaintiff's  patent  from  James  and  Jones's  (a)^ 
in  which  a  maundrell  was  used,  whether  the  welding  of  the 
skelp  or  incomplete  pipe  was  performed  by  hammers,  or  by 
a  pair  of  grooved  rollers,  both  modes  being  made  use  of 
under  that  patent  On  the  trial  of  this  cause,  however,  a 
patent  granted  in  1824  to  Mr.  James  Russell  was  given  in 
evidence  by  the  defendant.  This  patent  was  for  welding 
iron  pipes  in  a  similar  state  of  heat,  placed  in  a  semi-cylin« 
drical  recess  in  an  anvil,  by  means  of  a  tilt-hammer  with  a 
similar  recess,  and  by  a  succession  of  blows  the  edges  were 
beaten  together  with  or  without  a  maundrell.  After  this 
process,  the  pipe  was  passed  through  rollers,  and  met  a 
cone-shaped  maundrell,  over  which  the  inside  of  the  tube 
passed,  and  the  inside  was  thereby  rendered  smooth  and 
the  outside  was  finished.  This  patent,  it  was  contended, 
was  for  circumferential  pressure  and  without  a  maundrell, 
and  therefore  was  the  same  in  principle  as  the  plaintiff's, 
and  consequently  the  latter  could  not  be  supported.  It 
appears  to  us,  however,  that  the  principle  of  the  two  in« 
ventions  is  not  the  same,  for  James  Russell's  does  not 


(a)  This  specification  is  set  out  in  Ruuett  v.  Cowley,  I  C,  M.,  &  R. 
668—871. 
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operate  by  contiimous  equal  circumferential  pressure,  as 
the  plaintiff's  does,  but  by  the  repetition  of  violent  con« 
tact  of  short  duration ;  the  impact  by  hollow  grooves  strik- 
ing on  each  other  does  not  become  equal  continuous  cir- 
cumferential pressure,  until  the  close  of  the  operation.  It 
does  not  cause  an  equal  continuous  circumferential  pres- 
sure throughout  the  whole  operation,  and  in  effect,  as  was 
well  observed  by  the  learned  counsel  for  the  plaintiff, 
James  RusselFs  invention  ends  where  the  plaintiff's  begins. 

We  think,  therefore,  that  the  jury  have  not  come  to  a 
wrong  condusion  on  the  question  of  the  novelty  of  the  in- 
vention. 

But  then  it  is  said,  that,  in  order  to  carry  the  plaintiff's 
invention  into  effect,  the  drawing  the  pipe  through  a  fixed 
hole,  and  that  of  a  conical  or  bell-mouthed  form,  is  neces- 
sary;  that  it  is  an  essential  part  of  the  plaintiff's  patent; 
and  that  the  defendant  has  not  infringed  it,  for  his  appa* 
ratns  does  not  move  the  pipe  through  a  fixed  hole;  there 
is  no  relative  motion  between  the  pipe  and  the  roller;  and 
it  does  not  draw  out  or  stretch  the  pipe.  It  is  on  this 
part  of  the  case  that  some  of  ua  have  entertained  more 
doubt  than  on  the  other ;  but,  after  much  consideration, 
we  do  not  see  reason  to  differ  in  opinion  with  the  jury, 
and  think  that  the  defendant's  mode,  though  it  is  an  im- 
provement in  some  respects  on  the  plaintiff's  patent,  is  in 
others  the  same,  and  is  an  infringement  of  it. 

In  order  to  carry  Wbitehouse's  invention  into  effect,  it 
is  clear  that  the  pipe  must  be  moved  through  a  fixed  hole; 
it  is  not  to  remain  stationary,  or  the  operation  of  con- 
tinuous circumferential  pressure  on  the  whole  tube  could 
not  be  performed  In  the  specification,  the  mode  of  ac- 
complishing this  is  by  instruments  which  draw;  but  the 
invention,  it  is  expressly  stated,  is  not  confined  to  the 
employment  of  the  precise  apparatus  described,  but  the 
principle  is  said  to  be  to  heat  the  tubes  of  iron,  to  pass 
them  in  a  state  of  welding  heat  through  dies  or  holes,  and 


TBINITY   VACATION,  8  VICT.  581 

80  anite  the  edges  together ;  in  order  to  effect  which,  the  1845. 
dies  or  holes  are  of  a  bell-mouthed  shape,  and  thereby  the 
joint  becomes  firmly  welded.  And  this  principle  the  de- 
fendant seems  to  as  to  have  infringed.  In  his  mode  of 
operating,  the  skelp  or  unfinished  pipe  is  received  into  an 
irregular  conical  or  bell^shaped  space,  (not  that  in  the 
guard)  bat  one  formed  by  the  rollers),  and  passes  along 
with  the  surface  of  the  rollers  to  a  hole  iformed  by  them  at 
the  point  where  their  circumferences  are  in  contact,  and 
this  hole  is  of  fiied  or  definite  size,  and  always  in  the  same 
place,  though  its  sides  are  moving,  and  are  oontinoally 
formed  of  a  different  material.  Through  this  bell-shaped 
hole  the  pipe  is  passed,  and  the  same  sort  of  pressure  in 
the  orifice  of  the  bell-mouth,  and  the  same  sort  of  pinch  at 
the  narrowest  part,  take  place  as  in  the  plaintiff's  bell- 
mouthed  hole.  In  this  respect  it  is  the  same  as  the  plain- 
tiff's patent — there  is  continual  equal  or  circumferential 
pressure,  without  a  maundrell ;  but  in  other  respects,  no 
doubt,  there  is  a  difference,  and,  on  the  whole,  perhaps  an 
improvement.  There  may  not  be  the  same  iigury  to  the 
fibre  of  the  iron  as  by  the  drawing  process,  which  weakens 
and  attenuates  the  tube,  and  the  method  of  operating  is 
more  convenient  than  that  by  which  the  plaintiff  carries 
his  principle  into  effect  But  if  the  process  is,  as  we  think 
it  is,  in  a  material  part  the  same,  the  defendant  has  been 
guilty  of  an  infringement.  There  ought,  we  therefore 
think,  to  be  no  new  trial. 

The  next  question  arises  on  a  point  reserved  at  the  trial, 
on  the  eyidence  in  support  of  the  seventh  plea.  That  plea 
was,  that  the  second  or  renewed  letters  patent  were  granted 
after  the  expiration  of  the  term  of  fourteen  years  granted 
by  the  first  letters  patent;  the  replication  took  issue  on 
that  allegation;  and  the  proof  was,  that  the  original  letters 
patent  were  dated  on  the  26th  February,  1825,  the  second 
on  the  26th  February,  1839 ;  and  the  question  is,  whether 
the  day  of  the  date  of  the  first  letters  patent  was  inclusive 
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1845.  or  exclusive.  The  usual  course  in  recent  times  has  been 
to  construe  the  day  exclusively^  whenever  anything  was  to 
be  done  in  a  certain  time  after  a  given  event  or  date ;  and 
consequently  the  time  for  enrolling  a  specification  within 
the  six  months  given  by  the  proviso  is  reckoned  exclu- 
sively of  the  day  of  the  date :  and  many  other  instances 
are  collected  in  the  cases  of  Webb  v.  Fairmaner  (a)  and 
Young  v.  Higgtm  (&).  But  in  this  case  the  question  is  when 
the  term  given  by  the  patent  commences ;  and  the  same 
rule  would  apply  as  to  the  commencement  of  a  term, 
which^  if  it  is  to  run  from  the  date  of  the  lease,  includes 
the  day  of  the  date.  It  was  asked  by  Mr.  Kelly ^  whether, 
if  there  had  been  an  imitation  of  the  invention  on  the  day 
the  patent  was  dated,  it  would  have  been  an  infringement 
of  it;  and  we  have  no  doubt  that  the  answer  ought  to  be, 
that  it  would ;  and  if  so,  the  day  of  the  date  would  be  in- 
cluded, and  the  patent  would  expire  at  midnight  on  the 
26th  February,  1839,  for  the  law  never  takes  notice  of  the 
fraction  of  a  day,  except  where  there  are  conflicting  rights 
between  subjects.  We  are  therefore  of  opinion,  that  the 
verdict  on  the  issue  on  the  seventh  plea  must  be  entered 
for  the  defendant,  pursuant  to  the  leave  reserved. 

The  plaintiff  then  avails  himself  of  the  liberty  given  to 
move  for  judgment  non  obstante  veredicto  on  this  plea;  on 
the  ground  that,  under  the  6  &  6  Will.  4,  c.  83,  s.  4  (c), 


(a)  3  M.  &  W.  473.  ing  to  hia  specification,  or  near  to 

(6)  6  M.  &  W.  49.  or  in  which  he  resides,  in  case  he 

(c)  Which  enacts  that,  "  if  any  carries  on  no  such  manufacture,  or 

person  who  now  hath  or  shall  here-  published  in  the  county  where  he 

after  obtain  any  letters  patent  as  carries  on  such   manufacture,  or 

aforesaid,  shall  advertise  in   the  where  he  lives,  in  case  there  shall 

London  Gasette  three  times,  and  not  be  any  paper  published  in  such 

in  three  London  papers^  and  three  town,  that  he  intends  to  apply  to 

times  in  some  country  paper  pub-  his  Majesty  in  Council  for  a  pro- 

lished  in  the  town  where  or  near  longation  of  his  term  of  sale,  using, 

to  which  he  carries  on  any  mann-  and   vending  his    invention,  and 

fscture  of  anything  made  accord-  shall  petition  his  Majesty  in  Coon- 
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renewed  letters  patent  are  not  void,  if  dated  after  the  ex-* 
piration  of  the  former  term.  And  this  question  depends 
on  the  construction  of  that  section^  which  admits  of  some 
doubt. 

The  use  of  the  terms  ''  prolongation''  and  "  extension'' 
would  seem  to  indicate  one  continuous  term,  without  an 
interval.  On  the  other  hand,  the  remainder  of  the  clause 
appears  not  to  require  it.  It  enacts,  that  the  Judicial 
Committee  may,  on  petition,  consider  and  report  that  an 
extension  should  take  place,  and  the  King  may  grant  new 
letters  patent,  for  a  term  not  exceeding  seven  years  after 
the  expiration  of  the  first  term ;  and  then  follows  a  proviso^ 
''  that  no  such  extension  shall  be  granted  (that  is,  by  the 
Crown)  if  the  application  by  petition  shall  not  be  made  and 
prosecuted  with  effect  before  the  expiration  of  the  term." 
The  ''prosecuting  with  effect,"  which  is  to  warrant  the 
Crown  to  grant,  means,  according  to  the  ordinary  con- 
struction of  the  sentence,  a  prosecuting  with  effect  prior  to 
and  independent  of  that  grant,  and  not  the  grant  itself; — 
and  that  must  be,  the  obtaining  the  report  of  the  Judicial 
Committee,  or  the  approbation  of  it  by  the  Crown ;  and  if 

dl  to  that  effect,  it  shall  be  lawful  of  the  term  in  the  said  letters  pa- 
for  any  person  to  enter  a  caveat  at  tent  should  be  granted,  not  ez- 
tfae  council  office  ;  and  if  his  Ma-  ceeding  seven  years ;  and  his  Ma- 
jesty shall  refer  the  consideration  jesty  is  hereby  authorized  and 
of  such  petition  to  the  Judicial  empowered,  if  he  shall  think  fit,  to 
Committee  of  the  Privy  Council,  grant  new  letters  patent  for  the 
and  notice  shall  first  be  by  him  said  invention  for  a  term  not  ex- 
given  to  any  person  or  persons  who  ceeding  seven  years  after  the  ex- 
shall  have  entered  such  caveats,  the  piration  of  the  first  term,  any  law, 
petitioner  shall  be  heard  by  his  custom,  or  usage  to  the  contrary  in 
counsel  and  witnesses  to  prove  his  anywise  notwithstanding;  provided, 
case,  and  the  persons  entering  ca-  that  no  such  extension  shall  be 
veats  shall  likewise  he  heard  by  granted,  if  the  application  by  pe- 
their  counsel  and  witnesses;  where-  tttion  shall  not  be  made  and  pro^ 
upon,  and  upon  hearing  and  in-  eeeuted  with  effect  before  ths 
quiring  of  the  whole  matter,  the  expiration  of  the  term  originally 
Judicial  Committee  may  report  to  granted  in  such  letters  patent." 
his  Majesty  that  a  further  extension 
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1845.  no,  there  is  no  necessity  for  the  new  letters  patent  to  be 
actually  issued,  before  the  expiration  of  the  old. 

It  is  said,  then,  may  the  Crown  grant  at  any  interval 
after  the  end  of  the  term,  so  that  the  new  term  does  not 
exceed  seven  years  from  the  end  of  the  old  one  ?  And 
what  will  be  the  condition  of  persons  who  make  uae  of  the 
invention  between  the  end  of  the  old  and  the  beginning  of 
the  new  patent? 

It  seems  to  us  that  there  is  no  limit  except  the  discre- 
tion  of  the  Crown,  and  it  is  to  be  presumed  that  the  grant 
will  not  be  made  after  a  long  interval,  at  least  without 
protecting  those  who  have  invested  their  capital  in  order 
to  use  the  invention ;  and  such,  if  any,  who  have  done  so 
before  the  expiration  of  the  first  patent,  have  always  an 
opportunity  of  being  heard  in  the  Judicial  Committee 
against  the  petition  for  an  extension. 

With  respect  to  those  persons  who  use  it  in  the  interval, 
there  is  no  doubt  they  are  not  re8ponsible« 

The  conclusion  to  which  we  have  come  is,  that  the  legis- 
lature did  not  intend  to  restrict  the  Crown  as  to  the  actual 
date  of  the  grant,  if  all  the  preliminaries  were  completed 
before  the  expiration  of  the  term ;  and  therefore  it  ap- 
pears to  us  that  the  seventh  plea  is  bad.  The  defendant, 
in  order  to  have  availed  himself  of  the  proviso,  should  have 
pleaded  that  the  petition  was  not  prosecuted  with  effect 
within  the  term  of  the  first  patent ;  and  compliance  with 
this  condition,  which  is  introduced  in  the  form  of  a  proviso, 
need  not  be  averred  by  the  plaintiff  in  his  declaration,  but 
the  non-compliance  should  have  been  pleaded  by  the  de- 
fendant. 

The  next  question  is,  whether  the  issue  raised  by  the 
traverse  on  the  ninth  plea  ought  to  be  found  for  the  plain- 
tiff; and  we  think  it  ought. 

There  is  an  allegation  in  the  declaration,  that  her  Ma- 
jesty granted  the  new  letters  patent  to  the  plaintiff  ''tipon 
his  securing  to  Cornelius  Whitehouse,  the  original  inven- 
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tor,  an  annuity  of  £500"  so  long  as  they  should  last;  and        1845. 
the  declaration  contains  an  averment,  that,  jrom  the  making 
of  the  new  letters  patent  hitherto,  the  annuity  has  been 
duly  secured  to  Cornelius  Whitehouse,  according  to  the 
new  letters  patent. 

It  appeared  on  the  trial,  that,  before  the  date  of  the  new 
patent,  vis.  on  the  1st  June,  1886,  the  plaintiff  and  White- 
house,  by  indenture,  had  covenanted  that  Whitehouse 
should  petition  for  new  letters  patent,  and  should  assign 
them  to  the  plaintiff;  that  he  should  work  in  the  manufac* 
ture  of  tubes  for  Bussell  and  his  partners,  and  seiTe  them 
in  their  trade  during  the  new  term,  and  give  them  the  be- 
nefit of  all  improvements  that  he  might  effect  in  the  inanu« 
facture  of  tubes  according  to  the  invention ;  and  the  plain* 
tiff  did  thereby  covenant,  during  the  new  term,  to  pay 
£300  per  annum,  and  to  allow  Whitehouse  to  live  rent*fvee 
in  a  house  of  his,  with  a  proviso  to  deduct  a  sum  (not 
mentioned)  for  every  day  he  might  be  absent,  or  not  work. 
Afterwards,  on  the  17th  December,  1888,  by  another  in* 
denture,  reciting  the  petition  of  the  plaintiff  for  an  exten* 
sion  of  the  patent,  and  that  the  petition  had  been  heard 
before  the  Judicial  Committee,  and  that  an  extension  of 
the  patent  was  expected  to  be  granted,  the  plaintiff  cove* 
nants  to  pay  £500  per  annum  instead  of  £300,  and  to 
exonerate  him  from  the  obligation  of  working  for  and 
serving  the  plaintiff  during  the  new  term,  or  otherwise, 
and  stipulates  that  the  £500  annuity  shall  not  be  subject 
to  deduction. 

The  defendant  contended,  that  this  stipulation  to  secure 
the  annuity  of  £500  was  a  condition  precedent  to  the  va^ 
lidity  of  the  new  patent,  and  that  the  averment  in  the  de« 
claration  that  it  was  secured  was  not  proved,  for  two  rea*' 
sons :  1st,  because  the  grant  of  that  annuity  was  not  exe- 
cuted after  the  grant  of  the  new  letters  patent,  the  condi- 
tion requiring  the  future  security;  and  2ndly,  because  the 
new  grant  was  not  an  absolute  one,  but  was  clogged  with 
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1845.  a  covenant,  on  the  part  of  Whitehouse,  contained  in  the 
deed  of  June,  1836,  to  give  the  benefit  of  future  discoveries 
during  the  new  term,  and  therefore  was  not  to  receive  the 
annuity  absolutely,  which  covenant  was  not  released  by  the 
new  deed,  although  the  covenant  to  work  and  serve  was. 

We  think  that  neither  of  these  objections  ought  to  pre- 
vail. As  to  the  first,  we  think  that  the  averment  in  the 
declaration,  that  the  annuity  was  at  the  date  of  the  new 
new  letters  patent  secured,  is  clearly  proved :  and  the  ob- 
jection ought  to  be  in  arrest  of  judgment,  that  the  declar- 
ation was  insufficient,  as  it  did  not  aver  a  security  given 
for  the  first  time  subsequently  to  the  date  of  the  new 
patent.  In  that  shape,  however,  we  think  the  objection 
equally  unavailable,  because  the  meaning  of  the  condition 
is,  that  there  should  be  a  security  to  Whitehouse  for  the 
annuity,  and  whether  given  before  or  after  the  letters 
patent  is  immaterial. 

With  respect  to  the  second  objection,  we  think  that  the 
covenant  in  the  indenture  of  June,  1886,  to  give  the  benefit 
of  any  improvement,  is  only  incidental  to  the  working  for 
the  plaintiff  in  the  manufacturing  of  tubes  during  the 
term,  and  is  part  of  the  service  therein  stipulated  to  be 
performed,  and,  consequently,  is  released  by  the  second 
indenture;  so  that,  under  the  two  indentures  together^ 
Whitehouse  has  the  benefit  of  an  absolute  unconditional 
covenant  to  pay  iE500  a  year :  besides,  the  second  indent- 
ure, at  all  events,  contains  such  a  covenant,  and  this  ap- 
pears to  us  sufficient,  though  a  part  of  the  covenant  in  the 
first  continues  obligatory  on  Whitehouse,  especially  as  it 
must  be  taken  upon  the  evidence  that  Whitehouse  was 
satisfied  with  the  security.  The  verdict,  therefore,  must 
stand  for  the  plaintiff  on  the  ninth  issue. 

The  only  remaining  question  is,  whether  the  declaration 
is  good  on  motion  in  arrest  of  judgment. 

The  defendant  insists,  that,  under  the  stat.  5  &  6  Will.  4, 
c.  88,  the  new  letters  patent  cannot  be  granted  to  the  as- 
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ftignee  of  the  original  letters-patent.     And  the  objection,         I845. 
if  it  be  one,  appears  on  the  record. 

Tliis  depends  npon  the  construction  of  the  4th  section 
of  that  act,  which  provides^  that  if  any  person  who  now 
haihy  or  shall  hereafter  obtain  any  letters-patent  as  afore* 
saidy  shall  advertise,  &c.,  and  petition,  the  Crown  may  grant 
an  extension  of  the  patent 

The  words  ''as  aforesaid''  may  mean  »uch  patent  as 
aforesaid,  and  refer  to  the  previous  description  of  the  patent 
only,  such  as  ''  a  patent  for  the  sole  making,  &a  of  a  new 
invention;"  or  they  may  mean  to  refer  to  the  description 
of  the  title  of  the  person  obtaining  the  patent,  as  grantee^ 
assignee,  or  otherwise.  On  the  former  supposition,  the 
plaintiff  would  be  entitled,  because  he  has,  at  the  time  of 
the  act  passing,  the  letters-patent  But  it  is  urged,  if  this 
construction  be  adopted,  the  possessor,  as  assignee  of  a 
patent  at  the  time  of  the  act  passing,  could  obtain  an  ex- 
tension, and  the  possessor,  as  assignee  of  a  future  patent, 
could  not,  which,  it  is  said,  is  unreasonable;  and  there- 
fore it  is  urged  that  the  words  should  be  slightly  altered, 
and  the  enactment  read  as  if  it  had  provided  that  any  one 
who  had  then  obtained,  or  thereafter  should  obtain,  letters- 
patent,  should  be  entitled  to  an  extension;  and  this  would 
be  a  proper  construction,  and  necessary  to  make  the  enact- 
ment consistent,  if  the  first  supposition  is  adopted,  and  the 
words  "as  aforesaid"  are  construed  as  meaning  a  patent 
for  a  new  invention  only;  but  if  we  act  on  the  second  sup- 
position, and  hold  that  these  words  mean  to  bring  down 
by  reference  the  words  "  as  grantee,  assignee,  or  other- 
wise,'' and  these  words  mean  to  include  the  assignee  of 
the  patent,  there  is  no  occasion  for  any  alteration  of  the 
sentence — ^the  inconsistency  is  obviated:  the  possessors, 
by  assignment,  of  an  existing  and  of  a  future  patent  are 
both  on  the  same  footing,  and  both  entitled  to  petition  for 
a  prolongation  of  the  term ;  and  this  is  a  good  reason  for 

VOL.  XIV.  Q  Q  M.  w. 
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1845.        adopting  a  construction  making  the  whole  reasonable,  with- 
out  any  alteration  of  the  language  used. 

The  ordinary  sense  of  the  word  ''  obtaining/'  which 
alone  would  probably  be  taken  to  mean  the  original  ob- 
taining from  the  Crown,  isi  we  think,  explained  by  the 
context  to  mean  the  becoming  possessed  ol  it  either  by 
original  grant,  by  assignment,  or  by  any  other  title.  We 
feel  a  difficulty  in  adopting  the  explanation  of  these  words, 
"  as  assignee,''  given  by  some  of  the  Judges  in  the  case  of 
SpiUbury  v.  Clough  (a),  who  suppose  that  they  are  meant 
to  refer  to  an  assignee  of  a  foreign  inventicm  who  obtains 
a  patent  here ;  for  the  assignee  is  distinguished  from  the 
grantee,  and  one  who  obtains  letterfr^patent  as  assignee,  as 
distinguished  from  grantee,  must  take  by  aesignment  the 
letters-patent,  not  the  inventUm.  Besides,  the  importer, 
who  is  not  necessarily  the  asrignee  of  m  foreign  invention, 
and  very  seldom  is,  may  have  letters-patent  granted  to 
him.  The  act  is  certainly  penned  so  as  to  leave  the  eon* 
struction  open  to  doubt,  but  our  opinion  is,  that  the  power 
of  renewal  is  not  confined  to  grantees,  but  extends  to  as« 
signees,  and  the  Legislature  may  reasonaUy  be  supposed 
to  have  intended  to  compensate  the  assignee  as  well  as  the 
patentee  for  labour  bestowed  and  capital  expended,  witii^- 
out  adequate  remuneration,  in  bringing  a  usefol  inventioii 
to  perfection^  as  they  clearly  have  done  by  a  subsequent 
statute. 

It  is  no  doubt  tme  that  the  Legislature  have  by  that 
statute^  7  kS  Vict.  c.  69,  s. 4,  expressly  extended  the  be* 
nefit  of  having  a^  renewed  patent  to  an  assignee,  and 
expressly  confirmed  existing  titles^  with  an  exception 
which  applies  to  the  present  case,  (sect.  7);  but  this  leafcs 
the  present  case  as  it  stood  before,  and,  as  this  pvoriam 
is  not  declaratory,  it  has  no  other  effect  than  that  of 

(a)  2G.&D.17;  2Q.B.466. 
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ing  a  surmiBe  b$  to  the  opinion  of  the  Legislature  as  to  the  1845. 
construction  of  a  clause.  But  the  province  of  the  Legisla- 
ture is  not  to  construe,  but  to  enact ;  and  their  opiniouj 
not  expressed  in  the  form  of  law  as  a  declaratory  provision 
would  be,  is  not  binding  on  Courts,  whose  duty  is  to  ex- 
pound the  statutes  they  have  enacted.  A  strong  instance 
of  this  is  found  in  the  case  of  Dore  v.  Gray  (a),  which  was 
refezred  to  during  the  argument.  This  clause  we  consider 
to  have  been  introduced  for  the  sake  of  removing  all 
doubt  as  to  the  title  of  an  assignee  to  the  renewed  patent, 
leaving  the  question  as  to  titles  then  in  litigation  exactly 
as  it  stood  before. 

Oar  opinion,  therefore,  is  that  the  judgment  ought  not 
to  be  arrested,  and  that  on  the  whole  the  plaintiff  is  en- 
tided  to  succeed. 

Bule  accordingly. 

(a)  2  T.  R.  365. 


Phillipps  v.  Smith.  JtdyQ. 

X  HIS  was  an  action  of  assumpsit,  brought  by  the  plain-  Lessee  for 
tiff  against  the  defendant,  who  had  been  his  tenant  from  do^m^i^t, 
year  to  year  of  a  fSurm  in  the  county  of  Leicester,  for  ^^^^ 
managing  and  cultifating  it  contrary  to  the  course  of  batts,  from 
good  husbandry,  and  in  a  bad  and  untenant-like  manner.  ZJat  S^h, 
The  defendant  pleaded  non  assumpsit,  and  also  that  he  ^^^!^^ 
managed  and  cultivated  the  fkrm  in  a  good  and  tenant-  f  shelter  to  the 

honsei  or  a 

like  manner;  on  whidi  issues  were  joined.  sopport  to  the 

At  the  trial,  before  Mauk,  J.,  at  the  last  Leicester  As-  ^S^L^^J^ainst 
sices,  the  only  acts  proved  against  the  defendant  were,  the  ^^^  ^^*^''- 
cutting  down,  for  the  purpose  of  sale,  of  a  number  of  pol- 
lard willow  trees,  of  considerable  size,  which  grew  on  the 
side  of  a  brook,  but  were  not  shewn  to  be  of  any  sernce 

qq2 
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1845.  as  a  support  of  the  bank  against  the  water,  nor  to  be 
any  protection  to  the  farm-house;  and  also  some  trivial 
injuries  to  the  fences.  The  willows  were  cut  down  close 
to  the  ground,  leaving  the  aioob  or  butts,  from  which  fresh 
shoots  grow  again.  It  was  contended  for  the  defend- 
antj  that  such  cutting  down  of  these  trees  was  not  a 
breach  of  the  implied  agreement  to  cultivate  according 
to  good  husbandry  and  in  a  tenant-like  manner :  for  the 
plaintiff  it  was  answered^  that  it  was  so^  inasmuch  as  this 
amounted  to  positive  waste.  The  learned  Judge  reserved 
the  pointy  and  the  jury  having  assessed  the  value  of  the 
willows  cut  down  at  £64,  he  gave  the  defendant  leave  to 
move  to  reduce  the  damages  (which  in  the  w&ole  were 
66/.  4s.  Qd.)  by  that  snm. 

In  Easter  Term,  Humjrey  moved  pursuant  to  the  leave 
reserved,  and  having  cited  the  Year  Book,  12  Hen.  8. 
1,  b.  (a),  as  an  authority  that  the  cutting  down  of  these 
willow  trees  was  not  waste,  obtained  a  rule  nisi,  against 
which,  on  a  former  day  of  the  present  sittings  (June  19), 

Whitehurst  (with  whom  were  Hill  and  WiUmore)  shewed 
cause. — The  question  here  is  not  whether  the  cutting  of 
these  willows  was  waste  or  not,  but  whether  it  was  manag- 
ing the  farm  in  a  good  and  tenant-like  manner.  [Parke, 
B. — ^No  custom  of  the  country  is  alleged;  what,  then,  is 
untenant-Uke  management  but  waste?  There  can  be  no 
obligation  on  the  tenant,  except  to  farm  according  to  the 
custom  of  the  country  or  special  agreement—- both  of 
which  are  excluded  here, — or  according  to  the  common 
law.]  Then  the  plaintiff  will  contend  that  the  catting  of 
these  trees  was  destruction  of  the  inheritance,  and  so 
waste  at  common  law.    The  common  law  must  be  founded 

(a) "  Unc  si  le  lessee  doit  reparer  manoir  p'  defeodr  le  v^t,  ou  sdt  in 

(J,  donq  c  seroit  wast,  c5e  willows  un  banc  pur  sustener  le  banc,  ddq 

ne  sont  wast,  si  sont'  cress&ts  in  sdt  wast" 
aseu  lieu ;  mes  si  sent  in  view  d'un 


it 
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on  reason.  Now,  in  flat  and  marshy  districts,  the  only  1845. 
timber  for  the  use  of  the  farm,  for  house-bote,  &c.,  may 
be  willows,  which  are  most  valuable  for  that  purpose;  and 
can  a  tenant  not  merely  take  their  toppings,  but  wholly 
destroy  them,  without  being  guilty  of  waste  ?  [Parke^  B. — 
It  is  laid  down  in  Co.  Litt.  68.  a.,  that  '*  waste  properly  is 
in  timber  trees  (viz.  oak,  ash,  and  elm,  and  these  be  timber 
in  all  places),  either  by  cutting  of  them  down,  or  topping 
of  them,  or  doing  any  act  whereby  the  timber  may  decay. 
Also,  in  countries  where  timber  is  scant,  and  beeches  or 
the  like  are  converted  to  buildings  for  the  habitation  of 
man,  or  the  like,  they  are  all  accounted  timber  :'*  and  that 
cutting  down  of  wilhwSj  beech,  birch,  ash,  maple,  or  the 
like,  standing  in  the  defence  and  safegwxrd  of  the  house,  is 
destruction.^']  At  common  law,  the  tenant  caunot  use  the 
stocks  of  trees  except  for  the  purposes  of  the  farm ;  if  he 
sells  or  otherwise  uses  them,  it  is  waste.  The  authorities 
on  this  subject  are  collected  in  Vin.  Abr.,  Waste,  (E.)  It 
is  there  said, ''  Of  whitethorns  waste  may  be  made  by 
cutting  down;''  citing  46  Edw.  8.  17,  and  9  Hen.  6.  67. 
"  If  a  termor  cuts  down  underwood  of  hazel,  willows,  maple, 
or  oak,  which  is  seasonable,  it  is  not  waste :  M.  11  Jac.  b.'' 
Again,  "  Waste  may  be  committed  by  cutting  doum  of  cer- 
tain pear-trees :  7  Hen.  6.  88.  So  it  may  be  committed 
in  cutting  down  certain  apple-trees :  7  Hen.  6.  88.^'  In 
Bro.  Abr.,  Waste,  pi.  44,  it  is  also  said  to  have  been  agreed 
that  cutting  down  whitethorns  was  waste.  So,  in  Dyer, 
85  b,  n.  88,  it  is  said,  that  eradicating  or  unseasonably 
cutting  them  is  waste.  So,  in  Cro.  Jac.  126,  pi.  15,  "  Stub- 
bing up  a  whitethorn  hedge,  or  felling  timber,  or  any  kind 
of  trees  standing  for  the  safeguard  of  the  house  or  cattle, 
is  destruction.^'  It  seems,  therefore,  from  these  authori- 
ties, that  if  the  tenant  destroys  the  tree  so  as  to  prevent 
the  crop,  that  is  waste  as  to  other  than  timber  trees. 
Lessee  may  cut  a  hedge,  but  may  not-  grub  it  up :  so  he 
might  lop  or  cut  these  trees,  but  he  could  not  destroy 
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1845.  them  to  the  bottom.  The  passage  from  the  Year  Book^ 
12  Hen.  8^  mentioned  on  moving  for  this  rule,  was  a  mere 
obiter  dictum  of  Brudnelj  3.,  and  no  authority  is  cited ; 
and  whether  he  refers  to  mere  pruning,  or  cutting  down 
altogether,  does  not  appear.  [Rolje,  B. — A  hedge  maj 
stand  on  a  different  footing ;  because  it  is  important  as 
marking  the  boundaries  of  the  land.]  This  was  not  a 
cutting  as  a  crop,  or  for  the  use  of  the  farm,  but  for  sale, 
and  amounted,  according  to  the  authorities,  to  waste  at 
the  common  law. 

Hun^ey  and  MacmUay,  contra. — ^This  was  not  waste. 
Every  exposition  given  in  Co.  Litt.  58.  a.,  of  what  is  waste, 
excludes  this.  When  it  is  said  that ''  cutting  down  of  wil* 
lows,  &c.,  standing  in  the  defence  andsqfeffuard  of  the  house, 
is  destruction,''  that  is  exclusio  alterius.  Nor  is  there  any 
authority  which  says  that  the  mere  cutting  down  of  trees,  not 
timber  trees,  is  waste.  Thus  in  Cro.  Jac.  127^  the  case  is 
thus : — '*  Note,  it  was  held  by  all  the  Court,  that  eradi^ 
eating  of  whitethorns  is  waste  i  but  swiddendo  [i.  e.  feXBmg] 
et  vendendo  is  no  waste,  unless  it  be  laid  that  they  grew 
in  pasture  for  defence  of  cattle,  and  were  of  the  greatness 
of  timber."  In  Com.  Dig.,  Biens,  (H.),  the  rule  of  law  is 
stated  to  be,  that  "  lessee  for  life  or  years  has  only  a 
special  interest  and  property  in  the  fruit  and  shade  of 
timber-trees,  so  long  as  they  are  annexed  to  the  land ;  and 
he  has  a  general  property  in  hedges,  bushes,  trees,  ftc., 
which  are  not  timber;  and  therefore,  if  the  lessee  cuts 
down  hedges  or  trees  not  timber,  the  lessee  shall  have 
them.''  That  rule  is  adopted  by  Tlndal,  C.  J.,  in  Berrinum 
V.  Peacock  {a),  where  he  says,  that,  "  according  to  the  old 
authorities,  the  general  property  in  trees  [i.  e.  timber 
trees']  is  in  the  landlord,  and  the  general  property  in 
bushes  is  in  the  tenant ;  although,  if  he  exceeds  his  right, 

(a)  9  Bingh.  384. 
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M  by  grvibing  vp  or  destroying  fences,  he  may  be  liable  1845. 
to  an  action  of  waste."  The  tenant  undoubtedly  cannot 
eradicate  a  tree  not  timber,  because  that  is  necessarily  a 
damage  to  the  inheritance;  but  the  cutting  down  of  trees 
which  spring  again  from  the  stools,  like  willows,  is  not  so. 
\Bo{fe,  B. — ^In  the  case  of  a  fir  tree,  I  should  say  the  cut- 
ting it  down  to  the  ground  would  be  waste,  because  it  will 
not  grow  again. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  B. — The  only  point  upon  which  the  Court  re- 
served its  judgment  in  this  case  was,  whether  the  cutting 
down  of  the  wiUow  trees,  in  respect  of  which  the  jury  have 
assessed  the  damages  at  £64,  amounted  to  waste  at  the 
common  law.  And,  upon  fall  consideration,  we  think  it 
did  not;  and  that  the  verdict  found  by  the  jury  should  be 
reduced  to  the  sum  of  2/.  As.  6d.,  according  to  the  reserva- 
tion of  the  learned  Judge. 

These  willow  trees  were  of  considerable  siae,  and  were 
standing  by  the  side  of  a  brook,  but  were  not  serviceable 
either  as  a  defence  or  support  of  the  bank  against  the 
watOT,  nor  were  they  standing  so  as  to  be  a  protection  to 
the  house  demised. 

The  principle  upon  which  waste  depends  is  well  stated 
in  the  case  of  Lord  Darty  v.  Askuriih  (a),  thus : — *'  It  is 
generally  true  that  the  lessee  hath  no  power  to  change  the 
nature  of  the  thing  demised ;  he  cannot  turn  meadow  into 
arable,  nor  stub  a  wood  to  make  it  pasture,  nor  dry  up  an 
ancient  pool  or  piscary,  nor  suffer  ground  to  be  surrounded, 
nor  destroy  the  pale  of  park,  for  then  it  ceaseth  to  be  a 
park ;  nor  he  may  not  destroy  the  stock  or  breed  of  any- 
thing, because  it  disherits  and  takes  away  the  perpetuity  of 
sncoession,  as  villains,  fish,  deer,  young  spring  of  woods,  or 

(s)  Hob.  284. 
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1846.  tbe  like/'  Thtis^  the  destruction  of  gennens,  or  young  plants 
destined  to  become  trees^  Co.  Litt.  43,  which  destroys  the 
future  timber,  is  waste;  the  cutting  of  apple-trees  in  a 
garden  or  orchard,  or  the  cutting  down  a  hedge  of  thorns, 
Co.  Litt.  53.  a.,  which  changes  the  nature  of  the  thing  de- 
mised; or  the  eradicating  or  unseasonable  cutting  of  white- 
thorns, Vin.  Abr.,  Waste,  (E.),  which  destroys  the  future 
growth,  are  all  acts  of  waste.  On  the  other  hand,  those  acts 
are  not  waste  which,  as  Richardson^  C.  J.,  in  Barrett  v.  Bar- 
rett (a),  says,  are  not  prejudicial  to  the  inheritance,  as,  in 
that  case,  the  cuttingof  sallows,  maples,  beeches,  and  thorns, 
there  alleged  to  be  of  the  age  of  thirty-three  years,  but  which 
were  not  timber  either  by  general  law  or  particular  local  cus- 
tom. So,  likewise,  cutting  even  of  oaks  or  ashes,  where  they 
are  of  seasonable  wood,  t .  e.  where  they  are  cut  usually  as 
underwood,  and  in  due  course  are  to  grow  up  again  from 
the  stumps,  is  not  waste.  Now  if  we  apply  the  principles 
to  be  extracted  from  all  these  authorities  to  the  present 
case,  we  have  no  difficulty  in  saying  that  the  cutting  of  these 
willows  does  not  amount  to  waste.  They  are  not  timber 
trees,  and  when  cut  down  they  are  not,  so  far  as  appears  by 
the  evidence,  destroyed,  but  grow  up  againfrom  their  stumps, 
and  produce  again  their  ordinary  and  usual  profit  by  such 
growth ;  therefore  neither  is  the  thing  demised  destroyed, 
nor  is  the  thing  demised  changed  as  to  the  inheritance,  for 
profit  remains,  as  before,  derivable  from  the  reproduction 
of  the  wood  from  the  stump  of  the  willow  cut  down.  Nor 
are  the  trees  in  such  a  situation  as  to  make  the  cutting  of 
them  waste,  by  reason  of  what  is  called  coUateral  respect; 
as  where  trees  not  timber  are  situated  so  as  to  be  useful 
for  protection  of  a  house,  Co.  Litt.  63,  and  so  become,  as 
it  were,  a  part  of  the  house ;  as  in  Hob.  219,  willows  grow- 
ing within  the  site  of  the  house.  Nor  are  they  willows  within 
view  of  the  manor-house,  which  defend  it  from  the  wind, 

(a)  Hedey,  35. 
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or  in  a  bank  to  sustain  the  bank^  12  H.  8. 1 ;  or  like  white-  1845. 
thorns  used  for  the  like  purpose,  or  where  they  stand  in  a 
field  depastured,  and  are  used  for  the  shade  of  the  beasts 
depasturing,  and  so  are  intended  permanently  to  remain  in 
that  particular  form,  for  the  advantage  of  those  to  whom  the 
inheritance  may  thereafter  come. 

We  therefore  think  that  the  cutting  of  them  by  the  de- 
fendant was  not  an  act  of  waste  at  the  common  law;  and 
as  he  is  not  liable,  either  by  agreement  or  by  the  custom  of 
the  country,  for  having  cut  them,  we  think  the  verdict 
should  be  reduced,  and  the  rule  made  absolute  for  that 
purpose. 

Rule  absolute. 


MiDOLEY  V.  Richardson.  July  9. 

IRESPASS  for  breaking  and  entering  a  close  of  the  An  act  of  Par. 
plaintiff,  in  the  chapelry  of  Medolmsley,  in  the  parish  of  closing  the 
Lanchester^  in  the  county  of  Durham^  digging  and  making  ^*^"oM*\^th. 
excavations  therein,  erecting  an  embankment  and  con-  in  the  manor  of 

1 1     .1  !•         i'  •  Lanchester,  in 

Btructmg  a  railway  thereon,  and  buildmg  thereon  an  engine-  the  coanty  of 
bouse,  and  placing  therein  a  steam-engine  and  working  Shlelu  wS'g 
the  same.  &c.     Second  count,  for  breaking  and  entering  of  all  the 

,     ,         ,  Bcignoral  rights 

two  other  closes  of  the  plaintiff,  situate  as  aforesaid,  one  of  the  Bishop 
of  them  being  called  the  ''Pontop  and  South  Shields  Rail-  lord  of  the 

manor,  and 
also  provided, 
that  the  bishop  and  his  successors,  and  their  lessees  and  assigns,  should  at  all  times  thereafter 
work  and  enjoj  all  mines  and  qaarries  lying  under  the  said  moors  and  commons,  together  with 
all  convenient  and  necessary  ways  and  way-leaves  over  the  same,  and  full  and  free  liberty  of 
making  and  nsing  any  new  roads  or  wagon  ways  over  the  same,  and  for  that  purpose  to  remove 
obstructions,  &c.,  and  of  winning  and  working  the  said  mines  and  quarries  belonging  to  the  see 
and  bishopric  of  Durham,  wheresoever  the  same  should  be,  and  of  louling  and  carrying  away  all 
the  coals,  minerals,  &c.  to  be  gotten  thereout,  or  out  of  any  other  lands  and  grounds  whatso- 
ever, &c. : — Heli,  that  this  clause  entitled  the  bishop  to  carry  over  the  lar.ds  inclosed  under  the 
act,  not  only  coals  and  minerals  got  within  or  under  those  lands,  but  also  those  got  out  of  any 
other  mines  belonging  to  the  tee  of  Durtiam ;  but  not  to  carry  coals,  &c.  got  out  of  other  mines 
worked  by  the  bishop,  but  not  belonging  to  tiie  see. 

Held,  also,  that  an  allegation,  that  a  certain  colliery  was  within  and  parcel  of  the  manor,  was 
not  A  auflUaent  all^gatioii  that  it  was  a  colliery  bekmging  to  the  see. 
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1845.       waj/'  and  with  the  wheels  of  steam-engines,  carts,  wagons, 
MiDGLBT     ^^*'  subverting  and  damaging  the  soil  thereof,  &c. 

V*  Plea,  that  the  said  several  closes  of  the  plaintiff,  in 

RlCaABDSON. 

whiwh  &;c.,  in  the  declaration  mentioned,  were  and  are 
part  and  parcel  of  the  moors  and  commons  within  and  pajr* 
eel  of  the  parish  and  manor  of  Lanchester,  in  the  county ' 
palatine  of  Durham,  mentioned  in  a  certain  act  of  Par- 
liament made  and  passed  in  the  reign  of  his  late  Majesty 
King  Gteorge  the  Third,  intitoled  **  An  Act  for  dividing 
and  inclosing  certain  manors,  commons,  and  tracts  of 
waste  land  within  the  parish  and  manor  of  Lanchester,  in 
the  county  palatine  of  Durham,'^  and  by  the  said  act  of 
Parliament  directed  to  be  divided,  set  out,  and  allotted, 
as  in  the  said  act  is  mentioned.  And  the  defendant  further 
says,  that,  before  and  at  the  making  and  passing  of  the 
said  act,  the  Lord  Bishop  of  Durham  for  the  time  being 
had  been  and  was,  in  right  of  his  church  and  see  of  Dur- 
ham, lord  of  the  manor  of  Lanchester  aforesaid,  and  as 
such  lord  of  the  said  manor,  before  and  at  the  making  and 
passing  of  the  said  act,  was  seised  as  of  fee  of  and  in  the  said 
moors  and  commons,  and  of  and  in  t&e  mines,  minerab,  and 
quarries  lying  and  being  within  or  under  the  said  moors 
and  commons.  And  the  defendant  further  says,  that  after 
the  making  and  passing  of  the  said  act,  and  after  the  said 
moors  and  commons  had  been  divided,  allotted,  and  in^* 
closed  in  pursuance  and  by  virtue  of  the  said  act,  and  also 
before  and  at  the  said  several  times  when  &c.,  in  the  de- 
claration mentioned,  the  said  Bight  Bev.  Father  in  God, 
Edward  Lord  Bishop  of  Durham,  in  right  of  his  church 
and  see  of  Durham,  was  and  still  is  lord  of  the  manor  of 
Lanchester  aforesaid,  and,  as  such  l<Nrd  of  the  said  manor, 
at  the  said  several  times  when  &c.,  was  and  stall  is  seised 
as  of  fee  of  and  in  the  said  mines,  minerals,  and  quarries 
lying  and  being  within  or  under  the  said  moors  or  com- 
mons. And  the  defendant  further  says,  that,  before  and  at 
the  making  and  passing  of  the  said  act,  the  Lord  Bishop 
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of  Dorliain  for  the  time  then  being  such  lord  of  the  said 
manor,  and  seised  as  aforesaid,  was  entitled,  for  himself,  his 
lessee  and  lessees,  and  assigns,  and  the  said  Father  in  Gh>d, 
Edward  Lord  Bishop  of  Durham,  before  and  at  the  said 
seyeral  times  when  &c.,  then  being  snch  lord  of  the  said 
manor,  and  seised  as  aforesaid,  was,  under  and  by  virtue  of 
the  said  act  of  Parliament,  lawfully  entitled,  for  himself, 
and  his  lessee  and  lessees,  and  assigns,  from  time  to  time 
and  at  all  times,  to  have,  hold,  work,  and  enjoy  all  the 
said  mines,  minerals,  and  quarries,  of  what  nature  or  kind 
soever,  being  within  or  under  the  said  moors  and  com- 
mons, together  with  all  convenient  and  necessary  ways 
and  way-leaves  in,  through,  over,  and  along  the  said 
moors  and  commons,  or  any  part  thereof,  and  full  and 
free  liberty,  at  all  times,  of  making,  laying,  repairing, 
and  using  any  new  road  or  roads,  wagon-way  or  wagon- 
ways,  or  any  other  way  or  ways  whatsoever,  in,  through, 
over,  and  along  the  same,  or  any  part  thereof;  and  for 
that  purpose  to  take  away  and  remove  any  hedges,  fences, 
trees,  partitions,  or  other  obstructions  made  for  dividing 
the  said  moors  or  commons,  or  otherwise,  or  which 
should  be  standing  or  growing  thereon ;  and  to  do  every 
other  act  whidi  should  be  necessary  to  be  done  for  the 
purpose  aforesaid,  and  of  searching  for,  draining,  mining, 
and  working  the  said  mines  and  quarries,  and  also  all 
other  mines  and  quarries  belonging  to  the  said  see  and 
bishopric  of  Durham,  wheresoever  the  same  were  or  might 
be,  by  any  ways  or  means  then  in  use,  or  thereafter  to  be 
invented ;  and  also  of  leading  and  carrying  away  all  and 
every  the  coals,  lead,  minerals,  stones,  the  manure  bred  at 
the  said  mines,  and  other  things  to  be  gotten  thereout,  or 
out  of  any  other  lands  or  grounds  whatsoever;  and  also  of 
leading  and  carrying  all  iron,  wood,  materials,  and  things 
unto  the  said  mines  and  quarries  needful,  necessary,  or 
proper  for  the  draining,  winning,  working,  and  use  of  the 
same  respectively,  and  of  making  pits,  shafts,  pit-rooms, 
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1845.        heap-rooms,  drifts,  levels,  watercourses,  and  drains,  and  of 
MiooLBT      6i^<^ting  and  using  fire-engines  and  other  engines,  and 
V-  other  buildings,  workshops,  hay-yards  and  raff-yards,  pit- 

rooms,  heap-rooms,  and  all  and  every  other  necessary  and 
convenient  works,  buildings,  erections,  liberties,  powers, 
and  authorities,  either  then  in  use  or  thereafter  to  be  in- 
vented, and  that  without  paying  any  damages  or  making 
any  satisfaction  for  so  doing.  And  the  defendant  further 
says,  that,  after  the  making  and  passing  of  the  said  act  of 
Parliament,  and  before  and  at  the  said  several  times  when 
&c.,  he  the  defendant,  as  the  servant  and  by  the  license 
and  command  of  the  said  Edward  Lord  Bishop  of  Durham, 
was  about  to  carry  and  convey  large  quantities  of  coals 
and  minerals  from  certain  lands  and  grounds  called  "  The 
Derwent  Colliery,''  situate,  lying,  and  being  within  and 
parcel  of  the  said  manor,  to  a  certain  railway  called  the 
"  Pontop  and  South  Shields  Railway,''  and  along  the  last- 
mentioned  railway  to  a  certain  port  or  place  at  South 
Shields,  the  said  coals  and  minerals  being  coals  and  mine- 
rals then  gotten  out  of  the  said  lands  and  grounds  called 
the  Derwent  Colliery,  and  within  the  aforesaid  manor;  and 
thereupon,  for  the  so  carrying  and  conveying  the  said  coals 
and  minerals  from  the  said  lands  and  grounds  called  the 
Derwent  Colliery  to  the  said  Pontop  and  South  Shields 
Railway  as  aforesaid,  it  became  and  was  convenient  and 
necessary  to  construct  a  railway  across  the  said  closes  in 
which  &c.,  of  the  plaintiff,  and  also  to  construct  upon  the 
said  closes  in  which  &c.  a  certain  engine-house,  with  a 
steam-engine  placed  therein  for  the  drawing  and  impelling 
wains,  carts,  wagons,  and  carriages  upon  and  along  the 
said  railway :  whereupon,  for  the  so  carrying  and  convey- 
ing the  said  coals  and  minerals  from  the  said  lands  and 
grounds  called  the  Derwent  Colliery  to  the  said  Pontop 
and  South  Shields  Railway  as  aforesaid,  he  the  defendant, 
as  the  servant  of  the  said  Edward  Lord  Bishop  of  Durham, 
and  by  his  license  and  command,  did,  at  the  said  times 
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when  &c.,  in  the  declaration  mentioned^  construct  a  rail-         1845. 
way  across  the  said  closes  in  which  &c.,  of  the  plaintiff;  and      ^   ^  ^" 
also  did  at  those  times  construct  an  engine-house,  and  v. 

place  a  fixed  steam-engine  therein  for  the  drawing  and 
impelling  wains,  carts,  wagons,  and  carriages  upon  and 
along  the  said  railway :  and  he  the  defendant,  as  the  ser- 
vant of  the  said  Edward  Lord  Bishop  of  Durham,  and  by 
his  command,  did,  at  the  same  time  when  &c.,  carry  and 
convey  the  said  coals  and  minerals  in  certain  wains,  carts, 
wagons,  and  carriages,  from  the  said  lands  and  grounds 
called  the  Derwent  Colliery,  upon  and  along  the  said  rail- 
way to  the  said  Pontop  and  South  Shields  Railway ;  and, 
for  the  drawing  and  impelling  the  said  wains,  carts, 
waggons,  and  carriages  loaded  with  the  said  coals  and 
minerals  as  aforesaid  upon  and  along  the  said  railway  con- 
structed by  the  defendant  as  aforesaid,  he  the  defendant, 
as  the  servant  of  the  said  Edward  Lord  Bishop  of  Durham, 
and  by  his  license  and  command,  then  used  the  said  fixed 
steam-engine,  and  also  certain  locomotive  steam-engines, 
the  aforesaid  construction  of  the  said  railway  and  engine- 
house,  and  the  aforesaid  construction  and  placing  the  said 
fixed  steam-engine  therein,  and  the  said  use  of  the  said 
locomotive  steam-engines,  wains,  carts,  wagons,  and  car- 
riages, then  and  there  being  reasonable,  convenient,  neces- 
sary, and  proper  modes  and  means  of  and  for  the  said 
carrying  and  conveying  the  said  coals  and  minerals  from 
the  said  lands  and  grounds  called  the  Derwent  Colliery  to 
the  said  Pontop  and  South  Shields  Railway;  and  in  so  con- 
structing the  said  railway  and  engine-house,  and  construct- 
ing and  placing  therein  the  said  fixed  steam-engine,  and 
carrjring  and  conveying  the  said  coals  and  minerals  in  the 
said  wains,  carts,  wagons,  and  other  carriages,  as  in  this 
plea  aforesaid,  he  the  defendant,  as  the  servant  of  the  said 
Edward  Lord  Bishop  of  Durham,  and  by  his  license  and 
command,  unavoidably  committed  the  said  several  tres- 
passes in  the  declaration  mentioned  in  the  said  several 
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1846.        doses  of  the  plaintiff  in  which  be,  as  the  defendant  law- 

"     '    "      fully  might  for  the  cause  in  this  plea  alleged,  the  defisnd* 

V.  ant,  on  the  occasion  in  this  plea  mentioned,  doing  no 

unnecessary  damage  to  the  plaintiff  or  his  said  closes  in 

which  &c. — ^Verification. 

(General  demurrer,  and  joinder  in  demurrer. 

The  points  stated  in  the  margin  were  as  follows: — 
''  One  of  the  matters  of  the  law  intended  to  be  argued  on 
this  demurrer  is,  that  the  plea  does  not  shew  that  the  coals 
and  minerals  gotten  out  of  the  lands  and  grounds  called 
the  Derwent  Colliery  were  coals  or  minerals  lying  within 
or  under  the  moors  or  commons  within  the  parish  and 
manor  of  Lanchester,  or  were  won  or  worked  from  any 
mines  or  quarries  belonging  to  the  bishopric  of  Durham. 

*'  The  defendant  will  contend,  on  the  argument  of  this 
demurrer,  that,  by  the  indosure  act  mentioned  in  the  said 
plea,  the  andent  rights  of  the  see  of  Durham  axe  preserved 
to  the  bishop,  and  that  the  way-leaves  and  rights  of  carry* 
ing  coals,  &a,  reserved  or  given  by  the  act  to  the  bishop, 
are  not  restricted  to  coals,  &c.  bdonging  to  the  bishop, 
or  worked  under  the  moors  and  commons  to  be  indosed, 
or  under  lands  of  the  see,  but  confer  on  the  bishop  the 
right  of  carrying  and  of  authorising  the  carrying  over  the 
indosed  lands  coals,  &c.  wherever  gotten,  more  especially 
ooals,  &c.  gotten  within  the  manor  of  Lanchester.^' 

The  case  was  argued  at  the  sittings  in  banc  after  last 
Easter  Term  (May  18),  by  Wat$am  for  the  plaintiff,  and 
Unihank  for  the  defendant.  T%e  Durham  and  Sunderkmd 
Railway  Con^^any  v.  Walker  {a)  and  Oreatheadr.Marimf{b) 
were  cited,  and  the  former  case  was  strongly  relied  on  for 
the  plaintiff.  The  facts  and  arguments  sufficiently  appear 
from  the  judgment,  which  was  now  delivered  by 


(a)  2  Q.  B.  940;  2  6.  &  D.  (b)  3  Man.  &  G.  139 ;  3  Scot^ 

826.  N.  R.,  538. 
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RoLf  B|  B. — ^The  question  in  this  case  arose  on  a  de-  1845. 
mnrrer  to  a  plea.  The  action  was  an  action  of  trespass  qn. 
cl.  freg.,  for  entering  on  the  land  of  the  plaintiff^  and  there 
making  a  railwaj  and  erecting  an  engine-house.  The  de- 
fendant  justified  as  the  servant  and  by  license  of  the  Bishop 
of  Durham.  The  plea  states,  that  the  land  of  the  plaintiff 
on  which  the  trespass  was  committed  is  part  of  the  lands 
constituting  the  moors  and  commons  of  the  manor  of  Lan* 
chester,  in  the  county  of  Durham^  which  were  inclosed  in 
the  year  1773,  under  an  act  of  Parliament  passed  in  that 
year.  The  jdea  then  avers,  that  the  Bishop  of  Durham  is 
seised  in  fee  of  that  manor,  and  that  the  present  bishop, 
being  so  seised,  was,  at  the  time  of  the  trespasses,  entitled, 
by  virtue  of  the  said  act,  for  himself,  his  lessees  and  as- 
signs, to  work  all  mines  and  quarries  under  the  said  moors, 
with  all  convenient  ways  and  way-leaves  over  the  same, 
and  for  that  purpose  to  remove  hedges  and  obstructions ; 
and  that  he  had  also  the  right  of  conveying  over  the  lands 
all  coal  and  minerals  gotten  out  of  any  mines  belonging  to 
the  see  of  Durham,  or  out  of  any  other  lands  or  grounds 
whatever,  and  the  right  of  erecting  thereon  engine-houses 
and  other  necessary  works  and  buildings.  The  plea  then 
states,  that  the  defendant,  as  the  servant  and  by  the  com- 
mand of  the  bishop,  was  about  to  convey  large  quantities 
of  coal  from  certain  lands  called  the  Derwent  Colliery,  sit- 
uate within  and  being  parcel  of  the  said  manor,  to  South 
Shields,  being  coals  gotten  from  the  said  colliery;  and  that, 
for  the  conveying  thereof,  it  became  necessary  to  construct 
the  railway  and  make  the  engine-house  in  question  over 
and  upon  the  said  lands  of  the  plaintiff;  and  that  the  de- 
fendant accordingly  did  make  such  railway  and  erect  such 
engine-house,  as  the  servant  and  by  the  command  of  the 
bishop. 

To  this  plea  there  is  a  general  demurrer;  and  the  ques- 
tion is,  whether  the  plea  sufficiently  shews  a  right  in  the 
bishop  to  authorise  the  trespass  complained  of;  t •  e.  to  an- 
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thorize  tbe  making  of  a  railway  over  the  inclosed  lands, 
formerly  moors^  for  the  purpose  of  conveying  along  it  coals 
gotten  from  a  mine  averred  to  be  within  and  parcel  of  the 
manor  of  Lanchester^  but  not  otherwise  appearing  to  belong 
to  the  see  of  Durham. 

The  nature  and  extent  of  the  bishop's  right  over  the  in* 
closed  lands,  formerly  moors^  must  be  ascertained  from  the 
inclosure  act,  and  it  is  to  be  collected  mainly  from  the 
clause  at  page  43  of  the  printed  copy,  handed  up  to  us  at 
the  time  of  the  argument.  That  clause  begins  by  saving 
to  the  bishop,  in  the  most  ample  terms,  all  seignoral  and 
other  rights  in  and  over  the  mooiy  and  commons  to  be 
inclosed,  and  then  proceeds  as  follows: — [His  Lordship 
read  the  clause  (a).]     It  must  be  admitted,  that  there  is 


(a)  The  following  are  the  clauses 
of  the  act  referred  to  in  the  judg- 
ment : — 

(P.  43).  "And  be  it  farther 
enacted,  that  nothing  in  this  act 
contained  shall  be  construed  or  ad- 
judged to  defeat,  lessen,  or  preju- 
dice the  right,  title,  or  interest  of 
the  said  Lord  Bishop  of  Durham,  as 
lord  of  the  said  manor  of  Lanches- 
ter,  or  his  8uccessor8,or  his  or  their 
lessees  or  assigns,  or  any  of  them, 
of,  in,  or  to  the  seigniory  and  royal- 
ties incident  and  belonging  to  the 
said  manor,  but  that  the  lord  of 
the  said  manor  for  tbe  time  being, 
and  his  lessee  and  lessees  and  as- 
signs, shall  and  may,  from  time  to 
time  and  at  all  times  for  ever 
hereafter,  hold  and  enjoy  all  courts, 
perquisites  and  profits  of  courts, 
rents,  services,  waifes,  estrays,  and 
all  royalties,  jurisdictions,  matters, 
and  things  whatsoever  to  the  said 
manor,  or  to  the  lord  thereof  for 
the  time  being,  incident,  belongs 
ing,  or  appertaining,  other  than 


and  except  such  common  right  as 
could  or  might  be  claimed  by  him 
or  them  as  owner  or  owners  of  the 
soil  and  inheritance  of  the  said  moors 
or  commons,  in  as  full,  ample,  and 
beneficial  a  manner,  to  all  intents 
and  purposes,  as  he  or  they  could  or 
might  have  held  or  enjoyed  the 
same  if  this  act  had  not  been  made; 
and  also,  that  the  said  Lord  Bishop 
of  Durham,  and  his  successors,  and 
his  and  their  lessee  or  lessees  and 
assigns,  shall  and  may,  from  time 
to  time  and  at  all  times  hereafter, 
have,  hold,  work,  and  enjoy  all 
mines,  minerals,  and  quarries,  of 
what  nature  or  kind  soever,  lying 
and  being  within  or  under  the  said 
moors  or  commons  intended  to  be 
divided  and  allotted  as  aforesaid, 
together  with  all  convenient  and 
necessary  ways  and  way-leaves  in, 
through,  over,  and  along  the  said 
moors  and  commons,  or  any  part 
thereof,  not  only  before,  but  also  at 
all  times  after  the  same  shall  be  di- 
vided in  pursuance  and  by  virtue 
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some  difficulty  in  satisfactorily  extracting  from  this  mass  of 
words  the  precise  meaning  of  the  Legislature,  as  to  the  ex- 
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of  tliis  acty  and  full  and  free  liberty^ 
at  all  timet  hereafter,  of  making, 
htying,  repairing,  and  using  any 
new  road  or  roads,  wagon-way  or 
wagon-ways,  or  any  other,  way  or 
ways  whatsoever  in,  through,  over 
and  along  the  same,  or  any  part 
thereof,  and  for  that  purpose  to 
take  away  and  remove  any  hedges, 
fences,  trees,  plantations,  or  other 
ohstructions  which  shall  be  made 
for   dividing   the   said   moors   or 
commons,  or  otherwise,  or  which 
shall  be  standing  or  growing  there- 
on, for    the   purposes  aforesaid; 
and    of  searching  for,   draining, 
winning,   and  working    the    said 
mines  and  quarries  belonging  to 
the  see  and  bishopric  of  Durham, 
wheresoever  the  same  are  or  be,  by 
any  way  or  means  now  in  use,  or 
hereafter  to  be  invented ;  and  also 
of  leading  and  carrying  away  all 
and  every  the  coals,  lead,  minerals, 
stones,  the  manure  bred  at  the  said 
mines,  and  other  things,  to  be  got- 
ten thereout,  or  out  of  any  other 
lands  or  grounds  whatsoever ;  and 
also  of  leading  and  carrying  all 
iron,  wood,  materials,  and  things 
unto  the  said  mines  and  quarries, 
needful,  necessary,  or  proper  for 
the  draining,    winning,   working, 
and  use  of  the  same  respectively, 
and  of  the  making  pits,  shafts,  pit- 
rooms,  heap-rooms,  drifts,  levels, 
watercourses,  and  drains,  and  of 
using  as  heretofore  all  those  build- 
ings,   workshops  for  smiths  and 
Wrights,  hay-yards,  or  raff-yards 
already  erected,  for  the  purpose  of 
working  the  coal-mines  under  the 
VOL.  XIV.  R 


said  moors  or  commons,  and  of 
erecting  and  using  fire-engines 
and  other  engines,  and  other  build- 
ings, workshops,  hay-yards  and 
raff-yards,  pit-rooms,  heap-rooms, 
and  all  and  every  other  necessaty 
and  convenient  works,  buildings, 
erections,  liberties,  powers,  and 
authorities,  either  now  in  use  or 
hereafter  to  be  invented ;  together 
also  with  full  and  free  liberty, 
power,  and  authority,  from  time  to 
time  and  at  all  times,  at  his  and 
their  will  and  pleasure,  to  remove 
and  take  away  from  off  the  said 
moors  or  commons,  and  convert  to 
their  own  use  and  uses,  all  and  every 
the  rails,  sleepers,  iron,  timber,  and 
other  materials  of  the  said  wagon- 
ways  and  other  ways,  pits,  shafts, 
fire-engines,  and  other  engines, 
shops,  and  other  works,  btiildings, 
and  erections  whatsoever,  already 
laid,  placed,  built,  or  erected,  or 
hereafter  to  be  laid,  placed,  built, 
or  erected  as  aforesaid,  as  fully  and 
freely  as  he  or  they  might  or  could 
have  had,  held,  used,  and  enjoyed 
the  same  in  case  this  act  had  not 
been  made,  and  that  without  pay- 
ing any  damages  or  making  satis- 
faction for  so  doing." 

(P.  47).  **  And  whereas  great 
inconvenience  may  happen,  and  da- 
mage be  done  to  particular  persons, 
by  reason  of  searching  for,  winning, 
and  working  the  said  mines  and 
quarries  within  and  under  their  re- 
spective allotments,  not  only  the 
more  improvable  parts  of  the  said 
moors  or  commons,  but  also  of  the 
less  improvable  parts  thereof,  after 
R  M.W. 
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tent  of  the  powers  intended  to  be  reserved  to  or  conferred 
on  the  bishop.     On  the  part  of  the  plaintiff  it  was  argued. 


the  same  may  be  accepted  and  in- 
closed by  virtae  of  tbis  act.  as  here- 
inafter is  directed  and  provided,  by 
the  said  Lord  Bishop  of  Durham 
and  his  successors,  and  his  and  their 
lessi^e  and  lessees  and  assigns,  with- 
out paying  any  damages  or  making 
any  satisfaction  for  so  dmng ;  for 
remedy  whereof  be  itenacted,  that 
when  and  so  often  as  any  person  or 
persons  shall  suffer  or  sustain  any 
loss  or  damage  in  his,  her.  or  their 
respective  allotment  or  allotments, 
by  the  searching  for,  winning,  or 
working  of  the  said  mines  and  quar- 
ries therein,  or  the  leading  or  carry- 
ing away  the  coals,  lead,  minerals, 
stones,  or  other  things  to  be  gotten 
thereout,  or  out  of  any  other  mines 
or  quarries  belonging  to  the  said 
Lord  Bishop  of  Durhsm  and  his 
iUccessoTS,  or  by  the  making,  lay- 
ing, repairing,  or  using  of  wagon- 
ways  and  other  ways,  or  by  making 
drifts,  levels,  or  watercourses,  or 
erecting  or  using  fire-engines  or 
other  engines,  or  making  or  using 
pit-rooms  or  heap-rooms,  or  using 
any  of  the  other  of  the  powers  or 
liberties  reserved  to  and  for  the 
said  Lord  Bishop  and  his  succes- 
sors, and  his  and  their  lessee  and 
lessees  and  assigns,  as  aforesaid, 
such  person  or  personsso  damnified, 
upon  making  such  complidnt,  shall 
receive  such  satisfaction  for  such 
damage  as  hereinafter  is  directed 
in  that  behalf.  And  for  that  and 
other  purposes  be  it  enacted,  that 
the  said  last-mentioned  allotment 
or  parcel  of  ground,  directed  to  be 
set  out  to  the  said  justices  as  afore- 


said, shall,  from  and  immediately 
after  the  execution  of  the  said  com- 
missioner^ general  award,  be,  and 
be  deemed  to  be  vested  in,  and 
enure  to  the  use  of  the  said  jus- 
tices of  the  peace  and  their  succes- 
sors for  the  time  being,  for  ever,  to, 
for,  and  upon  the  several  trusts,  in- 
tents, andpurposeshereinaftermen- 
tioned,  expressed,  and  declared  of 
and  concerning  the  same;  (that  is  to 
say),  upon  trust  that  the  said  jus- 
tices, assembled  at  any  of  their  gene- 
ral quarter  sessions  of  the  peace  to 
be  holden  for  the  said  county,  or  at 
any  adjournments  thereof,  or  any 
two  or  more  of  them,  shall  or  may, 
and  they  are  hereby  required  from 
time  to  time,  by  indenture  of  lease 
or  otherwise,  as  they  shall  think  fit, 
to  let  or  demise  all  or  any  part 
of  ^e  said  premises  to  any  person 
or  persons,  for  any  term  or  number 
of  years  not  exceeding  twenty-one 
years  from  the  making  of  such  lease 
or  demise,  for  the  best  and  most  ap- 
proved yearly  rent  or  rents  that  can 
be  reasonably  had  or  obtained  for 
the  same,  [and  upon  further  tnisti 
therein  mentioned] ;  and,  after  de- 
ducting all  necessary  charges  and 
expenses  attending  the  execution  of 
the  said  trusts,  from  and  out  of  the 
net  clear  rents  and  profits  of  the 
said  premises,  the  residue  or  dear 
balance  thereof  shall  from  time  to 
time  be  paid,  applied,  and  disposed 
of  in  manner  following ;  (that  is  to 
say^,  upon  the  complaint  and  ap- 
plication of  any  person  or  persons  so 
to  be  damnified  by  the  working  of 
mines  or  quarries,  or  any  other  of 
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that  no  right  was  meant  to  be  given  to  the  bishop  beyond 
that  of  working  the  mines  under  the  moors,  and  making 
and  using  the  necessary  ways  for  that  purpose ;  and  reliance 
was  placed  on  the  case  of  The  Durham  and  Sunderland 
BaUway  Con^muf  v.  fValAer,  where,  on  a  somewhat  similar 
question,  the  construction  now  contended  for  by  the  plain- 
tiff was  adopted  by  the  Court  of  Queen's  Bench*  But  that 
case  does  not  appear  to  us  to  warrant  the  interpretation 
which  we  are  asked  to  put  on  this  clause.  That  decision 
was  founded  altogether  on  the  language  and  ocmtextof  the 
deed  which  was  there  in  question^  and  cannot  help  us  in 
the  construction  of  this  act.  Here  the  lord  was,  by  the  in- 
closure,  except  so  far  as  he  is  protected  by  the  clause  in 
question,  deprived  of  all  rights  on  the  moors  to  be  inclosed, 
amounting  to  from  twelve  to  twenty  thousand  acres,  with* 
out  getting  any  allotment  to  himself,  or  other  compensa- 
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the  liberties  or  privileges  concern- 
ing the  same  hereinbefore  men- 
tiouedf  (which  complaint  and  ap- 
plication may  be  made  in  person,  or 
by  agent,  counsel,  or  attorney),  to 
the  said  justices  of  the  peace,  at 
their  sessions  or  adjournments, 
(notice  in  writing  of  such  intended 
complaint  being  affixed  upon  the 
most  usual  door  of  the  parish  church 
of  Lanchester,  and  of  the  chapels 
of  Medomsley,  Edchester,  and  Sat^ 
ley  aforesaid,  respectively,  on  some 
Sunday  moniing  before  Divine  ser- 
vice, at  least  eight  days  preceding 
anch  complaint),  such  justices  shall 
and  they  are  hereby  required  and 
empowered  to  examine  and  inquire 
into  such  complaint  or  complaints 
in  a  sammaiy  way,  either  by  ex- 
amination of  the  party  or  parlies, 
or  his,  her,  or  their  witnesses  upon 
oath,  (which  oath  the  said  justices, 
or  any  one  of  them,  is  and  are  re- 

a 


quired  and  empowered  to  admin- 
ister), or  by  such  other  evidenoe 
and  proofs,  ways  and  means,  as  to 
them  shall  seem  requisite  and  ex- 
pedient in  that  behalf,  and  finally 
to  settle,  ascertain,  and  determine 
the  damages  sustained  by  the  per- 
son or  persons  so  complaining  as 
aforesaid ;  and  thereupon  the  said 
justices,  or  any  two  or  more  of  them, 
shall,  and  they  are  hereby  required 
to  order  and  direct  their  said  stew- 
ard, clerk,  agent,  and  receiver, 
forthwith,  upon  demand,  to  pay  the 
same,  together  with  reasonable 
charges  on  account  of  making  and 
prosecuting  such  complaint,  (to  be 
also  fixed  and  settled  by  the  said 
justices),  unto  the  person  or  persons 
so  complaining,  his,  her,  or  their 
agent  or  attorney,  or  to  such  other 
person  or  persons  as  the  said  jus- 
tices shall  direct  and  appoint  to  re* 
ceive  the  same,"  &c. 
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MiDOLET      ^^  ^^^  unreasonable  to  suppose  that  he  should  have  stipu- 

^'  lated  for,  and  that  the  Legislature  should  have  guaranteed 

RlCHAADSON.  -1.1.  1, 

to  him,  rights  of  making  and  using  ways  and  other  ease- 
ments oyer  the  lands  to  be  inclosed,  extending  beyond, 
those  necessary  for  working  the  mines  under  the  lands  to 
be  inclosed ;  more  especially  considering  the  strong  pro- 
bability, that,  at  the  time  when  the  act  passed,  the  bishop 
was,  in  fact,  exercising  such  rights  for  the  conyenience 
of  all  his  mines,  wherever  situate*  And  it  seems  to  us 
impossible  to  pufc  on  this  clause  the  narrow  construction 
contended  for  by  the  plaintiff,  without  shutting  out  of  it  the 
words  "  and  also  of  all  other  mines  and  quarries  belonging 
to  the  see  and  bishopric  of  Durham,  wheresoever  the  same 
are  or  be/'  There  other  mines  and  guarriee  are  put  in 
express  opposition  to  the  mines  and  quarries  under  the 
moors  to  be  inclosed,  and  must,  according  to  the  plain 
meaning  of  the  words,  include  all  other  mines  belonging 
to  the  see. 

We  should  hardly  have  thought  that  this  could  have  ad- 
mitted of  any  reasonable  doubt^  even  if  the  matter  had 
rested  exclusively  on  the  clause  to  which  we  have  referred; 
but  the  subsequent  clause,  (p.  45),  to  which  our  attention 
was  pointed,  makes  the  matter  still  clearer.  The  act  con- 
tains a  provision,  that  a  portion  of  the  lands  to  be  inclosed, 
amounting  to  500  acres,  should  be  allotted  to  and  vested 
in  certain  trustees;  and  the  trust  is  declared  (p,  45)  to  be, 
that,  when  and  as  often  as  any  person  shall  suffer  damage 
in  his  allotment  of  the  moors,  by  the  digging  of  coals 
therein,  or  by  carrying  away  of  minerals  to  be  gotten 
thereout,  or  out  of  any  other  mines  or  quarries  belonging  to 
the  Bishop  of  Durham,  or  by  making  ways,  or  erecting 
engines,  or  using  any  other  of  the  privileges  reserved  to 
the  bishop,  then  the  trustees  shall  indemnify  such  person 
in  the  manner  provided  by  the  act.  The  indemnity  is  pro- 
vided, not  only  against  injuries  resulting  from  working  the. 
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mines  under  the  moors,  but  also  against  all  loss  or  damage         1845. 
sustained  in  any  allotment  by  reason  of  the  carrying  coal      midolbt 
gotten  from  any  otlier  mines  of  the  bishop,  or  by  the  mak-  ^^ 

ing  ways,  or  erecting  engines,  or  using  the  other  powers 
reserved  to  the  bishop ;  which  must  mean  making  ways,  or 
erecting  engines,  or  using  any  of  the  other  powers,  for  the 
purpose  of  working  any  of  the  mines  of  the  bishop,  or  car- 
rying the  coal  from  any  such  mines.  An  indemnity  being 
thus  provided  against  injuries  arising  from  making  ways 
for  carriage  of  coals  from  other  mines,  it  follows,  as  a  n^ 
cessary  consequence,  that  such  carrying  of  coals  from  other 
mines  was  one  of  the  privileges  intended  to  be  conferred 
on,  or  rather  reserved  to,  the  bishop  by  the  prior  clause. 
If  there  was  no  right  to  carry  such  coal  over  the  inclosed 
lands,  it  would  have  been  unnecessary  to  provide  an  in- 
demnity. On  the  part  of  the  plaintifif,  indeed,  it  was  con- 
tended, that  the  other  mines  intended  by  the  act  were  such 
mines  only  as  should  (though  situate  beyond  the  inclosed 
moors)  be  worked  by  means  of  shafts  and  pits  sunk  within 
them.  For  this  restriction,  however,  we  can  discover  no 
grounds  in  the  language  of  the  act,  or  in  the  probable 
motives  of  the  Legislature,  which  certainly  seem  to  have 
been  to  secure  to  the  bishop  the  same  right  of  carrying  the 
produce  of  his  mines  over  the  moors  in  their  inclosed  state, 
as  he  had  exercised  previously  to  the  passing  of  the  act. 

But,  with  respect  to  coals  gotten  from  other  mines,  not 
belonging  to  the  see,  we  do  not  think  there  are  suffici- 
ent words  in  the  clause  (p.  43)  to  give  the  bishop,  or  his 
assigns,  the  right  of  carrying  them  over  the  commons,  and 
'laying  waggon-ways  for  that  purpose.  It  is  true,  that  the 
words  "other  lands  and  grounds  whatsoever"  occur  in 
the  clause,  but  this,  we  think,  must  have  been  for  the  pur- 
pose of  extending  the  bishop's  right  to  lands  andgrcund$ 
other  than  mines,  so  as  to  include  quarries,  chalk-pits, 
marl-pits,  and  the  like,  not  strictly  coming  under  the  de- 
scription of  mines.    The  Legislature  could  not  have  in- 
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1845.        tended  to  give  the  power  of  conveying  coals  gotten  from 
MiooLBT      ^^^  mines  of  strangers^  first,  because  there  is  no  corre- 
*•  «ponding  power  of  going  to  such  mines  for  the  purpose  of 

working  them ;  andj  secondly  and  mainly,  because  no  com- 
pensation is  provided  (p.  47)  for  any  injury  arising  from 
the  carriage  of  coal  from  the  mines  of  strangers ;  the  com- 
pensation being  expressly  confined  to  cases  of  injury 
arising  from  the  working  of  any  mines  or  quarries  of  the 
see,  or  the  using  of  any  liberties  or  privileges  coneeming 
the  same.  And  it  is  unreasonable  to  suppose  that  the 
Legislature  meant  to  give  powers  whereby  damage  might 
accrue  to  the  occupier,  for  which  he  was  not  to  receive  any 
compensation,  either  firom  the  bishop  or  from  the  fund 
provided  by  the  act. 

We  are  therefore  of  opinion  that  the  right  of  the 
bishop  extends  to  the  produce  of  all  his  own  mines,  but 
not  to  that  of  the  mines  of  others ;  and  the  only  question 
therefore  is,  whether  the  plea  sufBiciently  avers  that  the 
Derwent  Colliery,  from  which  the  coal  in  question  was  to 
be  conveyed,  was  a  mine  belonging  to  the  see.  The  aver- 
ment>  that  the  lands  were  parcel  of  the  manor,  is  equivalent 
to  an  averment  that  they  were  parcel  of  lA^  demesnei. 
But  they,  might  be  part  of  the  demesnes  which  were  copy- 
hold, and  the  mines  might  by  the  custom  belong  to  the 
copyhold  tenant;  and,  as  the  plea  is  to  be  taken  most 
strongly  against  the  party  pleading,  we  think  the  mines 
are  not  sufficiently  alleged  to  belong  to  the  see,  and  con- 
sequently our  judgment  must  be  for  Uie  plaintiff.  But 
the  defendant  may,  if  the  facts  warrant  it,  have  liberty  to 
amend,  by  stating  distinctly  that  the  Derwent  Ciolliery  is 
parcel  of  the  possessions  of  the  see  of  Durham. 

Leave  to  amend  accordingly ;  otherwise 

Judgment  for  the  plaintiff. 
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Wiggins  and  Jameson  v,  Johnston. 


1845. 


JufyO, 


X  HIS  was  an  action  of  assumpsit^  stated  in  the  particu-  The  defendant 

lars  of  demand  to  be  brought  to  recover  963/.  11*.  4rf.,  wl*foraToy^ 

balance  of  freight  per  ship  "  Harmony,"  due  from  the  de-  Jj^BoISIi^*' at 

fendant  to  the  plaintiffs.  which  port  she 

The  declaration  stated,  that  the  defendant  was  indebted  to  6.  &  Co., 

to  the  plaintiffs  in  ilSOOO,  for  freight  and  reward  due  and  JtiftS^S^f  * 

payable  from  the  defendant  to  the  plaintiffs  for  and  in  «nd  by  another 

*^  "^  *       ^  charter-fiarty  Of 

respect  of  the  carriage  and  conveyance  of  divers  goods,  mer-  the  tame  date, 

chandizes,  and  chattels,  by  the  plaintiffs  before  that  time  that  the  ship 

carried  and  conveyed  for  the  defendant,  and  at  his  request,  jj^jhwi^^ 

in  and  on  board  of  a  certain  ship  or  vessel,  from  divers  ^^^  »*  Bom- 

hay,  take  in  a 

ports  and  places  to  divers  other  ports  and  places,  and  there,  homeward 

to  wit,  at  the  last-mentioned  ports  and  places^  delivered  by  ^^'thede- 

the  plaintiffs  for  the  defendant,  at  his  request,  and  in  £3000  J^***°',JJ§^ 

for  money  due  from  the  defendant  to  the  plaintiffs  on  an  astoone-haif 

account  stated  between  them ;  and  that  the  defendant  pro-  jtz ^rto'n, 

mised  to  pay  the  said  sums  on  request ;  and  concluded  with  "^  "  *®  ^"^ 


the  usual  breach. 


reit,  at  the  cur- 
rent rate  of 
freight  when 

The  defendant  pleaded  to  the  whole  of  the  declaration,  the  ship  shoold 
that  he  did  not  promise  as  alleged;  and  further  pleaded^  as  thiji  lattefchar^ 
to  701/.  4s.  9rf.,  parcel  of  the  sum  of  £3000  in  the  first  ^er-party  thwe 

'  *^  was  also  a  sd- 

count  of  the  declaration  mentioned,  payment  to  the  plain-  puietion.  that 

tiffs  and  acceptance  by  them  of  the  sum  of  701/.  48.  9d.  in  Uie  Teasel  (who 

satisfaction.  Ti^eWdG. 

The  plaintiffs  joined  issue  on  the  first  plea,  and  tra-  &  Co.,  the 

agents  at  Bon- 
bay,  were  at  liberty  to  make  such  alterations  in  thn  charter-party  as  they  might  mntnally  think 
proper,  without  pr^udice  to  that  agreement.  Soon  after  the  arrival  of  Uie  ship  at  Bombay,  the 
master  and  G.  &  Co.  entered  into  a  written  agreement  (nrhich  was  indorsed  on  the  second  charter- 
party)  that  the  ship  might  pro<'eed  to  Aden  with  goTemment  coals  and  stores  fher  outward 
eargo),  and  return  to  Bombay  with  all  possible  despatch,  without  prqndice  to  the  charter-party. 
She  accordingly,  in  the  month  of  February,  sailed  to  Aden,  and  there  dischai^ged  her  cargo,  and 
returned  to  Bombay,  where  she  arrived  in  May.  The  owners  received  a  large  sum  as  freight 
for  tbis  voyage  to  Aden : — Heid,  that  the  defendant  was  bound  by  the  alteration  made  in  the 
charter-;«arty  by  G.  &  Co.,  permitting  the  voyage  to  Aden,  which  was  within  the  scope  of  the 
authority  given  to  them  by  the  stipulation  above  mentioned  ;  and  therefore  that  he  was  bound 
to  pay  the  charter- rate  of  £Z  per  ton  for  half  the  cargo,  although  that  exceeded  the  current 
rate  of  freight  at  the  time  of  the  loadinr,  and  although  the  alteration  might  be  prejudieial  to  his 
interests ;  and  that  he  was  not  entitled  to  have  the  freight  earned  by  the  owners  on  the  voyage 
to  Aden  brought  into  the  account. 


.  JOBNSTON. 
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1845.        versed  the  second,  on  which  the  defendant  has  joined 
l„  ^  issue. 

WlOOINS 

••^  By  the  consent  of  the  parties,  and  by  the  order  of  AI' 

derson^  B.,  the  following  case  has  been  stated  for  the  opin- 
ion of  the  Court  since  issue  was  joined : — 

On  the  1st  day  of  August,  1842,  the  plaintiffs  (by  Mr. 
Wiggins,  their  agent  mentioned  in  the  following  charter- 
parties)  and  the  defendant  entered  into  and  signed  the 
two  charter-parties,  of  which  the  following  are  copies : — 

"  London,  1st  August,  1842. — ^It  is  this  day  mutually 
agreed  between  Mr.  Wiggins,  for  the  owners  of  the  good 
ship  or  vessel  called  the  '  Harmony,'  of  the  measurement 
of  830  tons  or  thereabouts,  now  in  the  port  of  Liverpool, 
and  Mr.  Robert  Johnston,  merchant,  that  the  said  ship, 
being  tight,  staunch,  and  strong,  and  every  way  fitted  for 
the  voyage,  shall  with  all  possible  despatch  proceed  direct 
to  Clyde,  to  be  loaded  at  Greenock,  free  of  lighterage  to 
the  ship,  and  there  load,  in  the  usual  and  customary  man- 
ner, in  regular  turn,  at  any  one  of  the  collieries  freighters 
may  name,  a  full  and  complete  cargo  of  coals,  not  less  than 
750  nor  more  than  1000  tons,  which  said  freighter  binds 
himself  to  ship,  with  liberty  to  take  any  light  freight  which 
may  offer,  not  exceeding  what  she  can  reasonably  stow  and 
carry  over  and  above  her  tackle,  apparel,  provisions,  and 
furniture,  and,  being  so  loaded,  shall  therewith  proceed  to 
Bombay,  to  sail  in  fifteen  days  after  the  coals  are  on  board, 
or  so  near  thereunto  as  she  may  safely  get,  and  deliver  the 
same  into  craft  which  will  be  sent  alongside  for  that  pur- 
pose :  notice  to  be  given  to  the  agents  of  the  vessel  being 
ready  to  discharge,  (the  act  of  God,  the  Queen's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation  during  the  said  voyage  always 
mutually  excepted):  the  freight  to  be  paid  at  and  after  the 
rate  of  20».  per  ton  of  20  cwt.  on  the  quantity  delivered 
in  full;  and  such  freight  is  to  be  paid,  say  one-third  by 
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bill  at  two  months  from  the  final  sailing  of  the  vessel  1846. 
from  her  last  port  in  Great  Britain,  or  in  cash  under  dis- 
count, the  same  to  be  returned  if  the  vessel  be  lost,  the 
freighter  having  power  to  insure  the  amount  aod  deduct 
it  from  the  first  payment  of  freight ;  and  the  remainder  in 
rupees  to  the  master,  at  the  exchange  of  28.  2d.  per  rupee, 
on  right  delivery  of  the  cargo.  The  vessel  to  take  turn  to 
delivery  as  customary,  not  less  than  twenty-one  tons  per 
day.  If  the  vessel  return  to  London,  she  is  to  be  ad- 
dressed to  and  reported  at  the  Custom-house  by  Henry  and 
Calvert  Toulmin,  of  No.  8,  George-yard,  Lombard-street, 
to  whom  the  commission  on  this  charter-party  is  due,  ship 
lost  or  not  lost.  Penalty  for  non-performance  of  this  con- 
tract, £1000.  The  vessel  to  be  addressed  to  freighter's 
agents  at  Bombay.'' 

"  London,  1st  August,  1842. — It  is  this  day  mutually 
agreed  between  Mr.  Wiggins,  for  the  owner  of  the  good 
ship  or  vessel  called  the  '  Harmony,'  of  the  measurement 
of  830  tons  or  thereabouts,  now  at  Liverpool,  and  Mr. 
Robert  Johnston,  of  London,  merchant,  that  the  said  ship, 
being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage,  shall  with  all  convenient  speed  sail  and 
proceed  to  Bombay  with  coals  from  Clyde,  or  so  near 
thereunto,  as  she  may  safely  get,  and  there  load  from 
the  factors  of  the  said  merchant  a  full  and  complete  cargo 
of  cotton,  or  other  legal  merchandize,  not  exceeding 
what  she  can  reasonably  stow  and  carry  over  and  above 
her  tackle,  apparel,  provisions,  and  furniture,  and,  being 
so  loaded,  shall  therewith  proceed  to  London,  Liverpool, 
or  Clyde,  as  may  be  determined  at  Bombay — ^if  London, 
in  any  dock  the  said  freighter  may  appoint,  or  so  near 
thereunto  as  she  may  safely  get — and  deliver  the  same  on 
being  paid  freight  at  and  after  the  rate  of  £8  per  ton 
for  half  of  the  cargo ;  the  remainder  of  the  cargo  to  be 
procured  at  the  current  rate  of  freight  at  the  time  the 
ship  be  loading;  upon  which  freighter's  agents  are  to  be 
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1845.  pnid  by  the  owners  the  ususl  oammission  for  procaring 
the  same,  and  the  tonnage  of  the  whole  to  be  computed 
according  to  the  new  schedule  of  tonnage  now  in  use  at 
Bombay,  (the  act  of  God,  the  Queen's  enemies,  fire,  and 
all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature  and  kind  soever, 
during  the  said  voyage,  always  excepted) :  the  freight  to  be 
paid  on  unloading  and  right  delivery  of  the  cai^o^  in  cash, 
two  months  after  the  report  of  the  ship  inwards  at  the 
Custom-house,  or  under  discount:  eighty  running  days  are 
to  be  allowed  the  said  merchant  (if  the  ship  is  not  sooner 
despatched)  for  loading  the  said  ship  at  Bombay,  to  com- 
mence from  the  period  of  the  vessel  being  ready  to  load, 
the  master  giving  freighter's  agents  written  notice  to  that 
effect,  and  ten  days  on  demurrage  over  and  above  the  said 
laying  days,  at  £10  per  day:  the  lECSsel  to  be  consigned  to 
Henry  and  Calvert  Toulmin  on  her  return  to  London, 
with  whom  the  original  charter-party  is  deposited.  Penalty 
for  non-performance  of  this  agreement,  JE3500.  The  mas- 
ter to  sign  bills  of  lading  for  half  of  the  cargo,  at  any  rate 
of  freight  not  less  than  the  current  rates,  without  pre- 
judice to  the  charter-party,  and  for  the  remaining  half  at 
the  current  rates  of  freight  at  which  the  cargo  is  pro- 
curable. It  is  also  further  understood  and  agreed,  that 
the  master  of  the  vessel,  and  the  agents  at  Bombay,  are  at 
liberty  to  make  such  alterations  in  this  charter-party  as 
they  may  mutually  think  proper,  without  prejudice  to  this 
agreement.'' 

The  above  charters  were  both  made  and  entered  into 
at  the  same  time,  and  in  pursuance  of  them  the  vessel  sailed 
from  Greenock  with  coals  for  Bombay,  in  September,  1842, 
addressed  (on  the  nomination  of  the  defendant)  to  Messrs. 
Grey  &  Co.,  at  Bombay,  as  the  agents  of  the  defend- 
ant, and  arrived  at  Bombay  on  the  Slst  January,  1843. 
Meantime,  namely,  on  the  6th  December,  1842,  in  Lon- 
don, the  defendant  entered  into  an  agreement  in  writing 
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with  Messrs.  Grey^  Coles^  &  Co.,  who  carried  on  business      ^^^^ 
under  that  name  in  London^  and  under  the  said  firm  of 
Grey  &  Co.  at  Bombay,  as  merchants,  of  which  the  fol- 
lowing is  a  copy: — 

Dec.  6th,  1842. — Messrs.  Grey,  Coles,  &  Co.,  London. — 
"  It  is  this  day  mutually  agreed  between  Messrs.  Grey, 
Coles,  &  Co.,  London,  and  Robert  Johnston,  charterer  of 
the  ship  '  Harmony,'  bound  from  the  Clyde  to  Bombay, 
that  the  said  ship  shall  be  addressed  at  Bombay  to  Messrs. 
Grey  &  Co. ;  in  consideration  thereof  the  said  Messrs.  Grey 
&  Co.  hereby  engage  to  furnish  her  with  a  full  and  com- 
plete cargo  of  legal  merchandize  for  London,  Liverpool,  or 
the  Clyde,  at  the  current  rates  of  freight ;  and  the  said 
Kobert  Johnston  hereby  agrees  to  allow  unto  the  said 
Messrs.  Grey  &  Co.,  of  Bombay,  a  commission  of  £5,  say 
£o  per  cent,  upon  amount  of  freight  the  ship  may  make. 
The  cargo  to  be  furnished  within  eighty  days  from  the 
date  she  is^  ready  to  receive  it,  or  Messrs.  Grey,  Coles,  & 
Co.  to  pay  demurrage  according  to  Mr.  J.'s  charter-party 
with  the  owners  annexed. 

(Signed)  Gret  &  Co.,  London. 

B..  Johnston,  London." 

A  copy  of  the  charter-party  secondly  above  set  forth 
was  annexed  to  this  agreement. 

Such  agreement  was  entered  into  without  the  knowledge 
of  the  plaintiffs,  nor  was  any  notice  thereof  given  to  them. 
Messrs.  Ghrey  &  Co.  had  not  any  authority  or  instructions 
to  enter  into  the  agreement  hereinafter  mentioned  for  the 
intermediate  voyage  to  Aden,  except  so  far  as  such  author- 
ity or  instructions  were  conferred  by  or  contained  in,  or 
may  reasonably  be  inferred  from,  the  charter-party  secondly 
above  mentioned,  and  the  agreement  of  the  6th  of  Decem- 
ber, 1842,  and  the  facts  and  other  documents  stated  in  this 
cas^,  or  any  of  them. 
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1845.  Shortly  after  the  arriyal  of  the  vessel  at  Bombaj,  namely, 

on  the  18th  of  February^  1843^  the  said  Messrs.  Grey  & 
Co.|  being  such  agents  as  aforesaid  for  the  defendant  at 
Bombay,  and  the  plaintiff  James  Jameson,  the  master  of 
the  vessel,  agreed,  that,  before  loading  her  homeward  cargo, 
the  said  vessel  might  proceed  on  an  intermediate  voyage 
to  Aden,  and  the  following  memorandum  was  accordingly 
indorsed  on  the  charter-party  secondly  above  set  forth,  and 
signed  by  the  said  Messrs.  Grey  &  Co.  and  the  plaintiff 
James  Jameson  respectively : — "  It  is  hereby  agreed  that 
the  ship  '  Harmony '  may  proceed  to  Aden  with  the  go- 
verment  coals  and  stores,  &c.,  and  return  to  Bombay  with 
all  possible  despatch,  without  prejudice  to  charter-party, 
as  per  annexed  copy."  In  pursuance  of  this  agreement 
the  plaintiffs  entered  into  a  charter-party  with  the  East 
India  Company,  for  the  ship  to  proceed  to  Aden  with  the 
government  coals  and  stores  (being  the  cargo  laden  at 
Greenock  as  aforesaid),  and  return  to  Bombay  as  agreed 
upon  as  above  mentioned;  and  in  pursuance  of  this  charter, 
the  ship  sailed  with  the  cargo  last  above  mentioned,  from 
Bombay,  on  the  16th  of  February,  for  Aden,  and  after  dis- 
charging there,  returned  with  all  possible  despatch  to  Bom- 
bay, which  she  reached  on  the  11th  of  May,  1843.  The 
freight  earned  by  the  voyage  under  the  said  charter  with 
the  East  India  Company  was  £1100,  which  the  plaintiffs 
•  received  of  the  East  India  Company. 

Messrs.  Grey  &  Co.,  at  Bombay,  by  letter  written  at  that 
place  on  the  28th  of  February,  1843,  communicated  to 
Messrs.  H.  and  C.  Toulmin,  in  London,  they  being  the 
ship-brokers  of  the  defendant  in  London,  the  fact  of  their 
having  made  the  above  alteration  in  the  second  charter,  and 
arrangement  for  the  vessel  to  make  the  intermediate  voyage 
to  Aden  and  back.  This  letter  reached  Messrs.  Toulmin 
in  London  in  April,  and  by  the  next  mail  they,  by  the 
defendant's  authority,  wrote  and  sent  to  Messrs.  Grey  ft 
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Co.  a  letter,  dated  1st  of  May,  1843,  of  which  the  foUowing         1845. 
is  a  copy  : — 

[The  case  then  set  out  this  letter,  which  expressed  the 
defendant's  disapprobation  of  the  arrangement  for  the 
voyage  to  Aden,  and  his  belief  that  it  was  detrimental  to 
his  interests,  but  contained  no  express  affirmance  or  repu- 
diation of  it.] 

This  letter  reached  Orey  &  Co.,  at  Bombay,  in  the 
middle  of  June,  1843.  This  period,  including  the  months 
of  March,  April,  and  May,  is  usually  the  best  period  of 
the  year  for  procuring  cargoes  and  high  rates  of  freight 
firom  Bombay  to  parts  in  Great  Britain;  and  the  period 
from  the  beginning  of  June  to  the  end  of  July,  being 
the  rainy  season,  is  usually  in  each  year  a  bad  time  for 
procuring  cargoes  or  good  rates  of  freight  from  Bombay 
to  the  said  ports. 

The  rates  of  freight  from  Bombay  to  ports  in  Great 
Britain  were  higher  when  the  "  Harmony "  first  arrived 
at  Bombay,  as  aforesaid,  than  when  Messrs.  Grey  &  Co. 
procured  her  a  cargo  for  London,  as  hereinafter  mentioned. 

In  the  ordinary  course  of  things,  a  ship  sailing  in  the 
middle  of  February  from  Bombay  would  perform  the  voy- 
age to  Aden,  discharge  there,  and  return  to  and  reach 
Bombay  by  the  middle  of  May,  and  before  the  commence- 
ment of  the  rainy  season;  and  the  time  of  performing  such 
a  voyage  was  generally  known  to  merchants  and  ship- 
owners when  the  above  charter-parties  were  entered  into. 

A  ship  at  Bombay  is  sometimes  unable,  or  it  is  found 
difficult,  to  procure  a  cargo  or  good  rates  of  freight  for. 
London,  Liverpool,  or  the  Clyde,  when  a  cargo  or  good 
rate  of  freight  for  some  other  port  in  Great  Britain,  or  in. 
Holland,  may  be  obtained;  and  this  fact  was  generally 
known  to  merchants  and  ship-owners  when  the  above 
charter-parties  were  entered  into. 

Shortly  after  the  vessel's  return  to  Bombay,  the  said 
Messrs.  Grey  &  Co.  proceeded  to  procure  a  cargo  for 
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1845.  her,  and  obtained  one,  amounting  to  1110  tons,  for  Lon- 
don, at  rates  averaging  25«.  4d.  per  ton,  which  were  the 
then  current  rates  of  freight.  With  this  cargo  she  sailed 
from  Bombay  on  the  81st  of  July,  1843,  and  reached  Lon- 
don on  the  11th  of  November,  1843,  where  her  cargo  was 
duly  delivered;  and  the  plaintiffs  received  the  freight 
arising  from  this  home  voyage,  amounting  to  1402/.9f.6dL, 
of  one*half  of  the  amount  of  which,  namely  701/.  4».9i/., 
the  defendant  is  to  be  at  liberty  to  avail  himself  under  the 
plea  of  payment :  but  the  plaintiffs  claim  of  the  defendant 
the  dtfferenee  between  the  said  sum  of  701/.  4f.  9i/.,  being 
the  amount  of  the  current  rates  of  freight  on  half  the 
cnrgOt  and  1664/.  16^.,  being  the  chartered  rate  of  £S 
per  ton  on  half  the  cargo,  which  difference  amounts  to 
863JL  lU.  8J.,  and  is  the  sum  for  which  this  action  is 
brought. 

It  is  agreed  that  the  Court  may  draw  such  inferences 
from  the  facts  above  stated  as  a  jury  would  be  warranted 
in  doing. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendant  is  bound  by  the  said  alteration  made  in  the 
said  charter-party  by  the  said  Messrs.  Grey  &  Co.  and 
the  plaintiff  James  Jameson ;  and  if  so,  whether  the  de- 
fendant is  entitled  to  be  allowed  for  the  said  fraght  pro- 
duced by  the  voyage  to  Aden  and  back,  or  any  and  what 
part  thereof! 

If  the  Court  shall  be  of  opinion  that  the  defendant  ia 
bound  by  the  alteration,  then  the  defendant  agrees  that  a 
judgment  shall  be  entered  against  him,  by  confession,  for 
963/.  ll«.3dL,  or  so  much  thereof  as  the  Court  may  ad- 
judge to  be  recoverable,  (subject  to  such  deduction,  if  any, 
as  the  Court  may  think  him  entided  to  in  respect  of  the 
freight  of  the  intermediate  voyage),  besidea  costs,  imme- 
diately after  the  decision  of  this  cas^  or  otherwise  as  the 
Court  may  think  fit ;  but  if  the  Court  shall  be  of  opinion 
that  the  defendant  is  not  so  bound,  then  the  plaintiffs  agree 
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that  a  judgment  shall  and  may  be  entered  against  them  of  1845. 

nolle  proseqai  immediately  after  the  decision  of  this  case,  ^,ooiki 

or  otherwise  as  the  Court  may  think  fit  *• 
The  case  was  argued  in  last  Trinity  Term  (May  28th)  by 

Crampton,  for  the  plaintiffs.— The  defendant  is  bound  by 
the  alteration  made  in  the  charter-party  by  Grey  &  Co., 
who  were  his  agents  at  Bombay;  and  he  has,  therefore,  no 
claim  for  an  allowance  in  respect  of  the  freight  produced 
by  the  voyage  to  Aden.  l%e  terms  of  the  second  charter'- 
party,  by  which  the  master  and  the  agents  at  Bombay  were 
at  liberty  to  make  such  alterations  in  it  as  ihejf  ndghi 
nmtuaUy  think  prtjper^  clearly  authorised  that  which  was 
done  by  Orey  &  Co.;  and  the  subsequent  correspondence 
amounts  in  effect  to  an  adoption  of  their  act  by  the  defend- 
ant. In  GaUoiway  v.  Jackson  (a),  the  plaintiff  sued  for  a 
demurrage  upon  a  charter-party,  by  which  the  ship  was  to 
be  allowed  forty-four  running  days  for  loading  at  Cardiff 
and  unloading  at  Alexandria,  to  commence  on  the  16th  of 
December,  1834;  and  the  declaration  averred,  that  the 
ship,  then  being  at  Pembroke,  by  and  with  the  consent  of 
the  plaintiffs  and  defendant,  and  at  the  request  of  the  de* 
fendant,  remained  at  Pembroke  for  the  purpose  of  receiv- 
ing coals,  part  of  her  cargo  for  the  voyage,  in  lieu  of  load- 
ing such  coals  at  Cardiff;  and  that  she  was,  without  anf 
default  or  neglect  of  the  plaintiffs,  detained  for  that  pur- 
pose at  Pembroke  until  the  17th  of  December,  1884.  The 
defendant  pleaded,  that  he  did  not  consent  and  request  that 
the  ship  might  remain  at  Pembroke,  as  alleged  in  the  de^ 
daration;  and  upon  issue  taken  on  this  plea,  the  jury 
found  that  the  defendant  had  consented  to  the  new  ar- 
rangement, but  that  the  plaintiffs  and  not  the  defendants 
made  the  request.  It  was  held,  that  consent  only  was  ma- 
terial, and  that  the  verdict  so  found  upon  that  issue  was  a 

(a)  3  Man.  &  G.  960 ;  3  Soott,  N.  R.,  763. 


618  CA8E8   IN   THE    EXCHEQUER, 

1845;        verdict  for  the  plaintiffs.    So,  here,  the  defendant  is  clearly 

WiooiNs       hound  by  his  consent  given  through  his  agents  expressly 

V.  authorized  for  that  purpose.     [He  dted  also  CUpsham  y. 

Peacock,  contra. — ^Tbe  alteration  made  in  this  charter^ 
party  is  in  fact  a  new  contract,  and  therefore  justice  re- 
quires that  the  defendant  should  only  pay  according  to  the 
current  rate  of  freight  which  would  have  been  earned  by 
the  vessel  at  that  time.  If  the  agents  had  no  authority 
(as  they  certainly  had  not)  to  enter  into  a  new  charier^ 
party,  the  owner  is  not  bound  by  such  an  agreement  The 
questions  are,  first,  whether  the  alteration  was.  authorized; 
secondly,  whether  the  correspondence  shewis  a  ratification 
of  it  by  the  defendant.  [PoUock,  C  B. — I  think  nothing 
turns  upon  the  correspondence;  the  defendant's  letter 
neither  adopts  nor  rejects  it.]  The  only  question  therefore 
is,  whether  the  agents  at  Bombay  had  authority,  on  behalf 
of  the  owners,  to  enter  into  an  intermediate  contract  of 
charter-party  with  the  government  there.  The  case  of 
Rex  V.  Peto  {b)  is  an  important  authority  for  the  principles 
there  laid  down  by  the  Court.  The  question  there  was, 
how  far  an  obligor,  who  bound  himself  to  perform  certain 
works  according  to  a  specification  and  drawings,  with  power 
for  the  obligee,  by  his  surveyor,  to  direct  additions  or  omia- 
sions,  was  bound  by  orders  given  by  the  surveyor  to  vary 
and  deviate  extensively  from  the  original  plan.  Alexander, 
C.  B., there  8ays(c),  ''Is  it  possible  that  this  clause  was  in- 
tended to  give  to  the  surveyor — a  person  who  ought  to  be 
in  general  but  an  overlooker  of  the  owner,  to  see  that  the 
work  is  actually  performed — a  power  to  vary  the  whole 
scheme  of  the  building;  or,  if  it  were  so  intended,  that  it 
could  have  been  expressed  in  such  language?  In  sound 
construction,  it  should  be  limited  to  that  to  which  the  con- 

(a)  5  Q.  B.  265.  {b)  1  Y,  &  J.  37.  (c)  P.  53. 
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dition  has  confined  it,  namely,  to  such  extra  works  as  may         1845. 

be  done,  or  something  which  is  omitted;  but  it  cannot      wiosins 

refer  to  the  substitution  of  one  thing  for  another/'    The     ,     *- 

^  Johnston. 

same  principle  applies  here.  This  is  not  adding  to  the  con- 
tract, but  altering  the  scheme  of  it  altogether.  It  matters 
not  that  Grey  &  Co.  might  think  this  alteration  was  for  the 
benefit  of  the  freighter;  the  question  is,  whether,  under 
this  stipulation,  they  had  the  power  to  direct  it.  Could 
they  have  sent  the  vessel  home,  and  let  her  come  out  again 
a  year  afterwards  ?  The  meaning  of  this  clause  clearly  was 
only  to  authorize  them  to  make  some  small  addition  to  or 
deviation  from  the  homeward  voyage,  such  as  that  the  ship 
might  call  at  intermediate  ports,  but  not  to  empower  them 
to  enter  into  an  intermediate  contract,  which  must  endure 
for  months,  even  though  that  contract  might  possibly  be 
beneficial  to  the  freighter.  This  alteration  clearly  would 
have  avoided  a  policy  of  insurance  on  the  ship  as  being  a 
deviation :  it  is  a  change  of  the  whole  scheme  of  the  con- 
tract [Pollock,  C.  B. — Might  not  the  agents  have  bar- 
gained for  a  greater  number  of  lay  days  at  a  stipulated 
price  ?]  No  doubt ;  but  there  it  remains  the  same  con- 
tract. [Pollock,  C.  B. — Then  is  it  not  the  same  contract 
if  they  say,  "We  see  we  shall  not  want  the  ship  for  a  cer- 
tain time,  and,  instead  of  her  lying  idle,  you  shall  use  her 
for  a  short  intermediate  voyage  ?"  If  that  voyage  were  of 
an  unreasonable  extent  or  duration,  as  to  the  North  Pole, 
it  would  be  a  different  case;  but  this  is  merely  postponing 
the  commencement  of  the  charter-party  until  after  the  per- 
formance of  a  short  intermediate  voyage.]  It  comes  back 
to  the  same  question,  whether  it  is  not  a  different  voyage 
from  that  stipulated  for  by  the  charter-party.  [Pollock, 
C.  B. — ^No ;  it  is  merely  postponing  the  commencement  of 
the  second  charter-party,  and  allowing  the  owners  to  use 
the  ship  in  the  meantime.  No  doubt  it  would  discharge  a 
policy  of  insurance ;  as  to  that  it  is  a  different  voyage ; 
but  as  to  the  charter-party,  it  is  a  mere  postponement  of 
VOL.  XIV.  s  8  M.  w. 
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1845.  the  voyage.  Cotdd  not  tbe  agents  have  altered  the  ter* 
roinus  ad  quern,  and  added  a  port  of  destination?]  The 
defendant  contends  they  conld  not.  The  question  is  not 
TKrhether  the  agents  have  acted  to  the  best  of  their  discre- 
tion ;  but  what  is  the  discretion  vested  in  them.  Here, 
however,  probably,  the  alteration  was  injurious  to  the  de- 
fendant, because  the  intermediate  voyage  was  during  the 
period  when  high  freights  were  obtainable  at  Bombay.  At 
all  events,  the  freight  earned  by  the  voyage  to  Aden  ought 
to  be  brought  into  account  between  the  plaintiflEs  and  the 
defendant. 

Crompion,  in  reply. — It  is  no  test  of  the  present  ques- 
tion, whether  an  insurance  would  have  been  avoided  by  this 
alteration ;  because  the  agents  clearly  have  power  to  make 
some  alterations  in  the  charter-party ;  for  instance,  to  in- 
troduce an  intermediate  port;  but  that  would  equally 
vitiate  an  insurance  on  this  charter-party.  A  mere  post- 
ponement of  the  voyage  would  be  an  alteration  of  the 
charter-party  which  would  render  a  new  stamp  necessary. 
But  if  the  agents  are  at  liberty  to  postpone  the  voyage, 
surely  they  have  also  authority  to  agree  to  the  employment 
of  the  ship  on  another  voyage  in  tbe  meantime.  Could 
they  not  have  allowed  tbe  owner  to  use  her  as  a  hulk  in  a 
river  for  some  days  ?  The  terms  of  the  contract  are  to  be 
construed  rather  against  the  freighter,  because  he  is  the 
party  speaking.  Rex  v.  Peto  is  quite  distinguishable;  there 
the  authority  given  to  the  surveyor  was  merely  to  make 
omissions  in,  or  additions  to,  the  building  contracted  for. 
Each  case  must  stand  upon  its  own  particular  cireum- 
stances ;  and  in  the  case  of  a  mercantile  agency  abroad 
such  as  this,  the  Court  will  give  it  as  wide  scope  as  is  con- 
sistent with  a  reasonable  construction  of  the  contract.  The 
agents  have  power,  bemg  on  the  spot,  to  make  arrangements 
as  to  the  homeward  voyage.  Is  not  this  in  fact  the  home- 
ward voyage,  and  would  not  a  jury  so  find? 

Cur.  adv.  vult. 
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The  jadgment  of  the  Court  was  now  delivered  by  ^I84g. 

WlOOIMS 

BrOLFE,  B. — ^The  question  in  this  case  turns  on  the  con-  johkstow. 
struction  of  a  clause  contained  in  a  charter-party.  The 
plaintiffs  were  owners  of  the  ship  ''Harmony/'  of  which  the 
plaintiff  Jameson  was  also  the  master.  The  plaintiffs,  on 
the  1st  day  of  August,  1842,  entered  into  a  charter-party 
with  the  defendant,  whereby  they  agreed  to  charter  the 
ship  to  him  for  a  voyage  to  Bombay,  at  which  port  she  was 
to  be  addressed  to  the  defendant's  agents.  On  the  same 
day  they  also  entered  into  another  charter-party  with  him, 
whereby  they  agreed  that  the  ship  should,  after  discharging 
her  cargo  at  Bombay,  take  in  a  homeward  cargo,  for  which 
the  defendant  agreed  to  pay  freight,  as  to  one-half  the  cargo, 
at  £8  per  ton,  and  as  to  the  rest,  at  the  current  rate  of 
freight  when  the  ship  should  be  loading.  At  the  end  of 
this  second  charter-party  is  the  following  clause : — "  It  is 
also  further  understood  and  agreed,  that  the  master  of  the 
vessel,  and  the  agents  at  Bombay,  are  at  liberty  to  make 
such  alterations  in  this  charter-party  as  they  may  mutually 
think  proper,  without  prejudice  to  this  agreement.'' 

The  ship  sailed  from  Great  Britain  pursuant  to  the  first 
charter-party,  and  reached  Bombay  on  the  31st  of  Jan- 
uary, 1843,  and,  on  the  nomination  of  the  defendant,  she 
was  addressed  to  Messrs.  Grey  &  Co.  as  his  agents  thmre. 
Soon  after  her  arrival,  the  plaintiff  Jameson  (the  master), 
and  Messrs.  Orey  &  Co.,  as  agents  of  the  defendant,  en- 
tered into  a  written  agreement,  which  was  indorsed  on  the 
second  charter-party,  and  whereby  they  agreed  that  the 
ship  might  proceed  to  Aden  with  the  government  coals 
and  stores,  and  return  to  Bombay  with  all  dispatch,  with- 
out prejudice  to  the  charter-party. 

In  pursuance  of  this  arrangement,  the  ship  sailed  to 
Aden,  and  there  discharged  her  coals,  &c.,  and  returned  to 
Bombay,  where  she  arrived  on  the  11th  of  May.  The 
owners  received  above  £1100  as  freight  for  this  voyage  to 

ss2 
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lB4g.  ^  Aden.  On  the  retnm  of  the  ship  to  Bombay,  the  defend* 
ant's  agents  procured  her  a  cargo  at  the  rate  of  IL  6b.  4d. 
per  ton,  being  the  then  current  rate  of  freight  With  this 
cargo  she  sailed  from  Bombay,  and  reached  London  on  the 
11th  of  November,  1843.  The  plaintiffs  received  the  whole 
of  the  freight  (£1402) ;  and  this  action  was  brought  to  re- 
cover, as  to  one-half  of  the  freight,  the  difference  between 
the  charter-rate  of  £8  per  ton  and  the  snm  actually  re- 
ceived, namely  £701 ;  and  it  was  agreed  that  the  difference 
amounts  to  963/.  Us.  Sd. 

The  point  therefore  is,  whether  the  plaintiffs  are  entitled 
to  claim  from  the  defendant  the  charter-rate  of  £8  per 
ton ;  and  that  depends  on  the  question,  whether  the  voyage 
from  Bombay  to  London  was  the  voyage  in  respect  of  which 
the  defendant,  by  his  contract,  agreed  to  pay  freight  at 
that  rate.  The  defendant  contends  that  it  was  not,  for  that, 
by  the  two  contracts  taken  together,  the  ship  was  to  pro- 
ceed to  Bombay,  and  then,  after  discharging  the  cargo, 
return  forthwith  to  London ;  whereas,  after  her  arrival  at 
Bombay,  the  plaintiff  Jameson  and  the  defendants  agents 
agreed,  for  the  exclusive  profit  of  the  owners,  to  allow  the 
ship  to  make  a  new  voyage,  intermediate  between  her  voy- 
age out  and  her  voyage  home,  whereby  the  defendant 
contends  that  his  obligation  under  the  charter-party  was 
at  an  end.  But  it  must  be  observed,  that  the  charter-party 
contained  an  express  clause  enabling  the  plaintiff  Jameson 
and  the  defendant's  agents  at  Bombay  to  make  any  altera- 
tion in  the  charter-party  which  they  might  deem  expedient; 
and  we  think  this  clearly  authorized  the  defendant's  agents 
to  accede  to  the  proposed  voyage  to  Aden.  It  was  said  by 
the  defendant's  counsel,  that  the  meaning  of  the  clause  was 
merely  to  enable  the  parties  to  make  further  stipulations  at 
Bombay  as  to  the  homeward  voyage,  to  authorize  the  touch- 
ing at  other  ports,  and  to  make  trifling  changes  of  that  na- 
ture. But  we  are  unable  to  fix  any  limits  as  to  the  extent  of 
authority  given— certainly  none  that  can  enable  us  to  say 
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that  what  was  done  was  beyond  the  scope  of  the  authority.  1846. 
Several  facts  are  stated  in  the  case,  strongly  tending  to 
shew  that  the  delay  occasioned  by  the  voyage  to  Aden  was 
likely  to  cause,  and  that  it  did  in  fact  cause,  great  injury 
to  the  defendant's  interest.  This  may  give  him  a  good 
ground  of  action  against  his  agents,  but  cannot  at  all  shew 
that  the  agents  had  not  authority  to  take  the  course  they 
did  take.  They  had  authority  to  make  any  alterations  in  the 
charter-party  which  they  should  think  proper.  They  did 
think  proper  to  alter  it,  by  stipulating,  that,  instead  of  un- 
loading at  Bombay,  and  there  forthwith  taking  in  a  home- 
ward cargo,  the  ship  should  go  and  discharge  at  Aden,  and 
then  return  to  Bombay  for  her  cargo.  This  was  to  be  done 
expressly  without  prejudice  to  the  charter-party,  which 
means,  was  to  be  done  without  affecting  the  charter-party, 
otherwise  than  by  interposing  the  intermediate  voyage  to 
Aden.  Under  these  circumstances,  it  appears  to  us  clear 
that  the  obligation  of  the  defendant  to  pay  the  £3  per  ton 
remained  unaffected.  It  was  contended,  that,  at  all  events, 
the  fireight  earned  by  the  voyage  to  Aden  ought  to  be 
brought  into  account ;  but  we  see  no  ground  whatever  for 
this.  The  meaning  of  the  parties  obviously  was,  that  the 
owners  should  have  the  vessel  for  their  own  benefit  on  the 
interposed  voyage.  This  it  was  which  formed  the  subject 
of  complaint  on  the  part  of  the  defendant :  and  the  case 
states,  that,  as  soon  as  the  new  agreement  was  entered  into 
at  Bombay,  the  plaintiffs  entered  into  a  charter-party  with 
the  Indian  Gtovernment  for  the  voyage  to  Aden.  If  the 
defendant  had  been  intended  to  participate  in  any  way  in 
the  benefit  of  this  voyage,  it  would  have  been  so  stipulated. 
Nothing  of  the  sort  appears;  and  we  are  therefore  of  opinion 
that  he  can  have  no  abatement  on  this  account. 

The  result  is,  that  the  plaintiffs  will  be  entitled  to  our 
judgment  for  the  full  amount  of  963/.  11«.  8d.,  for  which 
the  action  is  brought. 

Judgment  for  the  plaintiffs. 


624 


CASES   IN   THE   EXCHEQUBE, 


1845. 


The  Plumbers' 
Company  of 
London  were 
incorporated 
by  a  charter  of 
James  I.,  and 
empowered 


Jufy  9.  PiPEB  and  Others  v.  Chapfell. 

JL/EBT  on  a  bye-law^  by  the  master  and  wardens  of  the 
Plumbers'  Company  of  London.  The  declaration  set  out 
a  charter  of  the  9th  Jac.  1 ;  by  which^  after  reciting  that 
the  Company  of  the  Plumbers  of  London  was,  and  for  a 
thereby  to  make  long  time  had  been,  an  ancient  company,  his  Majesty  had 
made  abye-law,  willed,  ordained,  constituted,  and  declared,  and  thereby  did 
will,  ordain,  &c.  all  and  singular  the  freemen  of  the  Com- 
pany of  Plumbers  of  London,  a  body  corporate  and  politic, 
by  the  name  of  "  The  Master,  Wardens,  and  Common- 
alty of  the  Freemen  of  the  Mystery  of  Plumbing  of  the 
City  of  London.^'  It  then  set  forth  the  privileges  thereby 
granted  to  them ;  and,  amongst  others,  that  they  and  their 
successors,  by  the  name  of  "  The  Master,  Wardens,  and 
Commonalty  of  the  Freemen  of  the  Mystery  of  Plumbing 


that  the  master 
and  wardens 
might  call, 
choose,  elect, 
and  admit  into 
the  livery  of  the 
company  sach 
person  free  of 
the  art  or  mys- 
tery of  plumb- 
ing as  they 
should  think 
fit ;  and  that 
every  person 
so  chosen 

should,  immediately  Qpon  notice  thereof,  prepare  himself  to  senre  tiie  same  place  at  the  then 
next  meeting  of  the  master  and  wardens,  in  such  seemly  and  decent  manner  as  formerly  bad 
been  used  ;  ond  that  every  person,  so  called  and  chosen  into  the  same  livery,  and  accepting  thM 
same,  should  use,  wear,  and  keep  the  same  livery,  according  to  the  usage  and  warning  given 
him  for  that  purpose ;  and  that  the  same  person,  so  called  and  chosen  into  the  same  livery,  and 
accepting  the  same,  should  bring  in  and  pay  at  the  next  meeting,  unto  the  master  and  wardenSy 
to  the  use,  maintenance,  and  relief  of  the  company,  and  to  the  officers  of  the  company,  for  en- 
tering the  same,  and  for  the  warning  given,  such  fees  as  formerly  had  been  paid  in  like  caaes; 
'*  and  which  of  them  soever,  so  called  and  chosen  into  the  same  livery,  refuseth  to  pay  the  said 
fees,  or  what  person  or  persons,  so  called  and  chosen  to  be  of  the  same  livery,  and  rensetb  the 
same,  shall  forfeit  and  pay  to  the  master  and  wardens  for  the  time  being,  for  every  such  default, 
the  sum  of  £b,  or  less  at  the  discretion  and  pleasure  of  the  master  and  wardens,  so  it  be  not  less 
than  40s." 

In  a  declaration  in  debt  on  this  bye-law,  against  a  person  who  had  been  elected  into  the  com- 
pany, and  taken  the  oath  to  obey  the  bye-laws  :— 

Held,  first,  that  the  bye-law  was  not  bad  for  uncertainty  in  the  amount  of  the  penalty: 

Secondly,  that  the  declaration  was  not  bad  for  not  shewing  that  the  company  was  a  company 
that  had  a  livery,  » livery  being  mentioned  in  the  charter  and  bye-law : 

Thirdly,  that  it  was  not  bad  for  not  shewing  that  the  defendant  was  a  fireeman  of  the  dty  of 
London ;  for  that  the  Court  could  not  take  notice  that  none  but  freemen  of  the  dty  were  ad- 
missible into  the  livery  of  a  company,  unless  it  had  been  certified  to  the  Court  by  the  Recorder 
of  London : 

Fourthly,  that  the  master  and  wardens  alone  might  sue  for  the  penalty,  though  it  was  reserved 
to  the  use  of  the  company  generally. 

The  breach  alleged  in  the  declaration  was,  that  the  defendant,  although  requested,  and  alttenigh 
a  reasonable  time  had  elapsed,  and  although  he  was  and  continued  such  freeman,  did  not  nor 
would  attend  or  serve  the  said  place  to  which  he  had  been  so  chosen,  and  did  not  nor  wonUL  at- 
tend and  serve  the  said  place  at  the  next  meeting,  or  at  any  subsequent  meeting  of  the  master  and 
wardens,  but  therdn  made  default,  and  refused  to  prepare  himself  to  serve  the  said  plora  :<— • 
Heid,  that  the  breach  was  well  assigned ;  for  that  one  refiual,  to  which  by  the  bye-law  the  penalty 
was  attached,  was  the  refusal  to  prepare  to  serve,  and  to  serve  at  the  next  court. 
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of  the  City  of  London/'  should  be  persons  capable  of  pur-  1846. 
chasing  and  holding  lands,  &c.  to  them  and  their  succes- 
sors in  fee ;  and  that  it  should  be  lawful  for  them  to  have, 
retain,  and  appoint  a  council-house  or  hall  within  the  said 
city  of  London;  and  that  the  same  master,  wardens,  and 
commonalty,  &:c.  for  the  time  being,  and  their  successors, 
or  six  of  them  at  the  least,  (of  whom  the  said  master  and 
wardens  should  be  three,  or  the  master  and  one  of  the 
wardens  should  be  two),  should  and  might  call  and  hold 
within  the  same  council-house  or  hall,  a  certain  court  or 
convocation  of  the  same  master,  wardens,  and  common- 
alty, &c.,  and  in  the  same  court  or  convocation  they  should 
and  might  be  able  to  treat,  confer,  consult,  advise,  and 
determine  respecting  the  statutes,  articles,  and  ordinances 
touching  and  concerning  the  aforesaid  master,  wardens, 
and  commonalty,  and  the  good  rule,  state,  and  govern- 
ment of  the  same,  according  to  their  sound  discretion* 
And  further,  that  the  aforesaid  master,  wardens,  and  com- 
monalty of  the  freemen  of  the  mystery  of  plumbing  afore- 
said for  the  time  being,  or  six  of  them,  (of  whom  the 
master  and  wardens  for  the  time  being  should  be  three, 
or  the  master  and  one  of  the  wardens  should  be  two), 
assembled  thereto  upon  public  summons  thereof  to  be 
made,  should  and  might  have  full  and  absolute  power  and 
authority  to  frame,  constitute,  ordain,  and  make,  from 
time  to  time,  whatsoeyer  reasonable  laws  and  statutes, 
ordinances,  decrees,  and  constitutions  in  writing,  which  to 
them,  or  six  of  them  at  the  least,  (of  whom  the  said  master 
and  wardens  should  be  three,  or  the  master  and  one  of  the 
wardens  aforesaid  should  be  two),  should  seem  good, 
wholesome,  useful,  honest,  and  necessary,  according  to 
their  sound  discretions,  for  the  good  rule  and  governance 
of  the  aforesaid  master,  wardens,  and  commonalty  of  the 
freemen  of  the  mystery  of  plumbing  aforesaid,  and  of  all 
other  persons  the  aforesaid  art  or  mystery  of  plumbing  for 
the  time  being  exercising,  using,  or  in  any  manner  occu* 
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1845.  pying  within  his  said  late  Majesty's  city  of  London^  in  the 
suburbs  and  precincts  of  the  same^  and  within  seven  miles 
of  the  same  citji  and  for  the  declaring  in  what  manner 
and  order  the  same  master,  wardens,  and  commonalty  of 
the  mystery  aforesaid,  and  all  and  singular  other  persons 
for  the  time  being  using,  exercising,  or  occupying  the. 
same  art  or  mystery  within  the  said  city  of  London,  the 
suburbs  and  precincts  of  the  same,  and  within  seven  miles 
of  the  same  city,  should  demean,  bear,  and  use  themselves 
in  their  offices,  mystery,  and  arts,  for  the  more  abundant 
public  good  and  common  weal  of  the  same  master,  war- 
dens, and  commonalty  of  the  mystery  aforesaid,  and  other 
things  and  causes  whatsoever  touching  or  in  anywise  con- 
cerning the  art  or  mystery  aforesaid;  and  that  the  said 
master,  wardens,  and  commonalty  of  the  mystery  aforesaid 
for  the  time  being,  or  six  of  them  at  least,  (of  whom  his 
said  late  Majesty  thereby  willed  always  that  the  master 
and  wardens  of  the  mystery  aforesaid  for  the  time  being 
should  be  three,  or  the  master  and  one  of  the  wardens 
aforesaid  should  be  two),  so  often  as  they  should  make, 
frame,  ordain,  or  establish  such  laws,  rights,  statutes,  in- 
stitutions, ordinances,  and  constitutions  in  the  form  afore- 
said, should  and  might  be  liable  to  make,  limit,  and  pro- 
vide such  and  the  like  pains,  punishments,  and  penalties, 
by  corporal  imprisonments  or  by  fines  and  amerciaments, 
or  by  either  of  them,  against  and  upon  all  delinquents 
against  such  laws,  rights,  statutes,  institutions,  and  ordi- 
nances, or  any  or  either  of  them,  and  which  to  the  same 
master,  wardens,  and  commonalty  of  the  mystery  aforesaid 
for  the  time  being,  or  six  of  them  at  least,  (of  whom  his 
said  late  Majesty  thereby  willed  always  that  the  master 
and  wardens  of  the  mystery  aforesaid  for  the  time  being 
should  be  three,  or  the  master  and  one  of  the  wardens 
aforesaid  should  be  two),  should  seem  most  necessary, 
proper,  and  requisite  for  the  observance  of  the  same  laws, 
ordinances,  and  constitutions ;  and  that  the  same  master, 
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wardens^  and  commonalty  of  the  freemen  of  the  mjsterjr  1845. 
of  plumbing  aforesaid  for  the  time  beings  or  six  of  them 
at  least,  (of  whom  his  said  late  Majesty  thereby  willed 
always  that  the  master  and  wardens  for  the  time  being 
shonld  be  three,  or  the  master  and  one  of  the  wardens 
aforesaid  shonld  be  two),  should  and  might  be  able  to  have 
and  levy  the  same  fines  and  amerciaments,  to  the  use 
of  the  aforesaid  master,  wardens,  and  commonalty  of  the 
art  or  mystery  aforesaid,  and  their  successors,  without 
impediment  of  his  said  late  Majesty,  his  heirs  or  successors, 
without  any  account  or  any  other  thing  therefor  to  be 
rendered  or  paid  to  his  said  late  Majesty,  his  heirs  or  suc- 
cessors :  all  and  singular  which  rights,  ordinances,  laws, 
statutes^  and  constitutions,  so  as  aforesaid  to  be  made,  his 
said  late  Majesty  thereby  willed  to  be  observed,  under  the 
pains  in  the  same  contained. 

The  declaration  then  stated  the  nomination  and  iqi- 
pointment  by  the  Crown  of  persons  who  were  to  be  the 
first  masters  and  wardens,  and  the  mode  of  election  an- 
nually of  the  future  master  and  wardens,  who  should  serve 
for  one  whole  year,  and  until  others  should  be  elected. 
And  the  charter  proceeded,  that,  in  case  of  the  death  or 
removal  for  bad  conduct  of  the  master  or  wardens  within 
the  year,  then  it  should  be  lawful  for  such  and  so  many 
of  the  same  master  and  wardens  of  the  mystery  afore- 
said  for  the  time  being,  and  such  persons  as  before  should 
have  been  masters  or  wardens  of  the  mystery  aforesaid^ 
and  at  that  time  living,  and  such  person  or  persons  of  the 
livery  (a)  of  the  mystery  aforesaid  for  the  time  being 
as  should  be  present,  or  the  major  part  of  the  same,  (of 
whom  the  master  or  either  of  the  wardens  for  the  time 
being  should  be  one),  at  a  convenient  time,  at  their  plea- 
sure, after  the  death  or  removal  of  the  same  master  or 
wardens,  or  either  of  them,  to  elect,  nominate,  prefer,  and 

(a)  This  it  the  only  place  where  this  word  occurs  in  the  charter. 
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1845.  swear  one  other  person  to  the  office  of  master,  and  one 
other,  or  two  others,  to  the  office  of  warden  or  wardens 
of  the  mystery  aforesaid,  according  to  the  ordinances 
and  provisions  in  those  presents  above  deckred  and  ex- 
pressed. 

The  declaration,  after  setting  out  the  charter,  proceeded 
to  allege,  that  the  said  freemen  of  tiie  Company  of  the 
Plumbers  of  London  accepted  the  same,  and,  by  virtue  of 
the  said  letters  patent  and  of  such  acceptance,  became 
and  were,  and  from  thence  continually  had  been  and 
still  were,  a  body  corporate  and  politic,  in  deed,  fact,  and 
name,  by  the  name  of  ''  The  Master,  Wardens,  and  Com- 
monalty of  the  Freemen  of  the  Mystery  of  Plumbing  of 
the  City  of  London,''  and  by  the  same  name  have  succes- 
sion for  ever.  It  then  alleged  the  aoceptanoe  of  office  hj 
the  persons  who  had  been  appointed  the  master  and 
wardens;  and  that,  during  the  first  year,  whilst  they  con- 
tinued to  be  such  master  and  wardens,  a  court  or  convo- 
cation was  summoned  and  held  within  the  council-house 
of  the  master,  wardens,  and  commonalty  of  the  freemen 
aforesaid,  consisting  of  fcc.,  according  to  the  provisions  in 
the  charter,  for  the  purpose  of  treating,  consulting,  ad- 
vising, and  determining  respecting  the  statutes,  articles, 
and  ordinances  touching  and  concerning  the  aforesaid 
master,  wardens,  and  commonalty  of  the  freemen  afore* 
said,  and  the  good  rule,  state,  and  government  of  the 
same;  and  that  afterwards,  and  before  the  expiration  of 
the  said  year  of  office,  to  wit,  on  the  1st  of  October  in  the 
year  aforesaid,  and  according  to  and  in  pursuance  of  such 
calling  and  public  summoning  as  aforesaid,  tiie  said  master, 
wardens,  and  commonalty  of  the  freemen  aforesaid,  con- 
sisting &c.,  came  to  the  said  council-house  within  the  said 
city,  and  then  and  there  met,  and  then  and  there  held  a 
certain  court  or  convocation  for  the  purposes  and  objects 
aforesaid,  and  did  then  and  there  treat,  consult,  &c.,  re- 
specting the  statutes,  articles,  and  ordinances  touching 
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and  concerning  the  aforesaid  master,  wardens,  and  com-  1845. 
monaltj  of  the  fireemen  aforesaid,  and  the  good  mle  and 
government  of  the  same.  And  the  plaintiflfs  Airther  say, 
that  the  said  master,  wardens,  and  commonalty,  being  so 
convoked  and  assembled  &c.,  did,  in  pursuance  and  by 
virtue  of  the  said  letters  patent,  and  there,  at  and  in  such 
court  and  meeting  as  last  aforesaid,  constitute,  ordain,  and 
make  in  writing  certain  reasonable  statutes  &c  touching 
and  concerning  the  aforesaid  master,  wardens,  and  com- 
monalty of  the  freemen  aforesaid,  and  the  good  rule  and 
government  of  the  same,  according  to  their  sound  discre* 
tion,  and  being  in  fact  good,  wholesome,  useful,  and  ne- 
cessary for  the  rule  and  government  of  the  aforesaid  cor* 
poration,  and  being  reasonable  and  proper,  and  not  re- 
pugnant or  contrary  to  law:  and  that  the  said  statutes 
were  exhibited  before  the  Lord  Chancellor,  the  Lord 
Treasurer,  the  Chief  Justice  of  the  King's  Bench,  and 
the  Chief  Justice  of  the  Common  Pleas,  to  be  by  them 
examined  and  approved,  corrected  and  amended ;  and  the 
said  statutes  and  ordinances  were  then  and  there,  to  wit, 
ftc.,  read,  and  all  and  every  of  them  examined,  corrected, 
reformed,  approved  of,  and  allowed  by  the  said  Lord  Chan- 
cellor, &c«  And  the  plaintiffs  further  say,  that,  amongst 
other  the  said  statutes  and  ordinances  so  made  and  or- 
dained and  exhibited  in  manner  and  form  aforesaid,  and 
so  examined,  corrected,  and  reformed,  approved  of,  and  al- 
lowed according  to  the  statute  in  such  case  made  and  pro- 
vided as  aforesaid,  was  and  is  a  certain  statute  or  ordinance 
for  swearing  the  freemen  of  the  said  corporation,  that  is  to 
say,  the  statute  or  ordinance  following :  that  when  any 
person  shall  be  made  free  or  admitted  of  the  said  company 
of  the  said  art  or  mystery,  that  then  and  immediately,  in 
the  presence  of  the  master  and  wardens  for  the  time  being 
in  the  common  hall  of  the  said  company,  the  said  person 
so  to  be  made  free  or  admitted  shall  take  his  corporal 
oath  upon  a  book  before  the  master  and  wardens  for  the 
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184g.  ^  time  being,  or  some  of  them,  in  their  common  hall^  in 
such  manner  and  form  as  by  the  oath  or  oaths  hereafter 
appointed  for  that  purpose  is  expressed,  to  be  obedient  to, 
and  to  observe  and  keep  all  the  good  and  lawful  ordinances, 
rules,  and  statutes  made  for  the  governance  and  political 
guiding  of  the  fellowship,  and  further  as  in  the  said  oath 
or  oaths  is  more  at  large  mentioned;  and  if  any  person 
so  to  be  made  firee  or  admitted  do  refuse  or  delay  to 
take  the  same  oath,  that  then  he  shall  forfeit  and  pay  to 
the  same  master  and  wardens,  at  every  time  so  refusing 
or  delaying,  40«.,  to  the  use  of  the  same  fellowship,  or  more 
or  less,  after  the  discretion  of  the  master  and  wardens  for 
the  time  being;  and  further,  to  be  rejected,  refused,  and 
put  off  from  being  of  the  same  company  or  fellowship,  and 
shall  be  reputed  as  a  mere  stranger  or  foreigner  amongst 
the  said  company.  And  the  plaintiffs  further  say,  that, 
amongst  other  the  said  statutes  and  ordinances  so  made 
and  ordained  and  exhibited  in  manner  and  form  aforesaid, 
and  so  examined,  corrected,  and  reformed,  approved  of, 
and  allowed  according  to  the  statute  in  such  case  made 
and  provided  as  aforesaid,  was  and  is  a  certain  other 
statute  or  ordinance,  that  is  to  say,  for  the  choosing  the 
livery  of  the  said  corporation,  and  which  said  statute  or 
ordinance  was  and  is  in  the  words  and  to  the  effect  follow- 
ing, that  is  to  say,  that  at  all  times  hereafter  the  master 
and  wardens,  and  such  as  have  been  master  or  wardens  of 
the  company  of  the  said  art  or  mystery  of  plumbing,  or 
the  greater  part  of  them  for  the  time  being,  whereof  the 
master  and  one  of  the  wardens  to  be  two,  as  they  shall 
need  and  find  cause,  shall  and  may  from  time  to  time  call, 
choose,  elect,  and  admit  into  the  livery  or  clothing  of  the 
said  company,  such  person  or  persons  free  of  the  said  art 
or  mystery,  as  they  shall  think  fit,  meet,  and  able  there- 
unto; and  that  every  person  and  persons  that  shall  be  so 
in  form  aforesaid  called  or  chosen  into  the  said  livery  or 
clothing,  shall,  immediately  upon  notice  or  knowledge 
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thei>eof  given  bj  the  said  master  and  wardens,  or  any  of  1845, 
them,  or  by  their  beadle  or  other  officer  for  the  time  being, 
prepare  himself  to  serve  the  same  place  at  the  then  next 
meeting  of  the  said  master  and  wardens,  in  such  seemly  and 
decent  manner,  and  in  such  sort  as  formerly  by  such  per- 
sons  of  that  place  and  sort  hath  been  used ;  and  moreover, 
that  every  person  so  called  or  chosen  into  the  same  livery  or 
clothing,  and  accepting  the  same  upon  him,  shall  use,  wear, 
and  keep  the  same  livery  or  clothing  according  to  the 
usage  or  custom  amongst  the  same  fellowship  used,  and 
also  according  unto  warning  or  summonses  given  unto 
him  firom  the  master  and  wardens  for  the  time  being  for 
that  purpose ;  and  further,  also,  the  same  person  and  per- 
sons, so  called  and  chosen  into  the  said  livery  or  clothing 
as  aforesaid,  and  accepting  the  same,  shall  severally  bring  in 
and  pay  at  the  said  next  meeting,  unto  the  said  master  and 
wardens  for  the  time  being,  to  the  use,  maintenance,  and 
relief  of  the  company  of  the  said  art  and  mystery,  and  to 
the  officers  of  the  said  company,  for  entering  the  same  into 
their  books  of  remembrance  and  for  the  warning  given, 
such  fees  and  duties  as  formerly  in  the  said  company  or 
fellowship  hath  been  paid  in  like  cases ;  and  which  of  them 
soever,  so  called  and  chosen  into  the  same  livery  or  cloth- 
ing, refuseth  to  pay  the  said  fees  or  duties,  or  any  of  them, 
or  what  person  or  persons  called  and  chosen  to  be  of  or  in 
the  same  livery  or  clothing,  and  refuseth  the  same,  shall 
forfeit  and  pay  to  the  same  master  and  wardens  for  the 
time  being,  for  every  such  default,  to  such  uses  as  afore- 
said, the  sum  of  £5  of  lawful  money  of  England,  (or  less, 
at  the  pleasure  and  discretion  of  the  said  master  and 
wardens  for  the  time  being,  so  it  be  not  under  40».) : — as 
by  the  said  statutes  and  ordinances  so  made  and  ordained 
and  exhibited  in  manner  and  form  aforesaid,  and  so  exa- 
mined, corrected,  and  reformed,  approved  of,  and  allowed 
according  to  the  statute  in  such  case  made  and  provided 
as  aforesaid,  amongst  other  things  more  fully  and  at  large 
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1845.  appear;  and  which  said  statutes  haye  always,  from  the 
time  of  such  allowance,  been  and  still  are  in  full  force;  of 
all  which  said  several  premises,  the  defendant,  after  and 
before  the  calling  and  electing,  and  neglect  and  refusal 
by  him,  as  thereinafter  mentioned,  to  wit,  &c.,  had  notice* 
The  declaration  then  alleged,  that,  before  the  calling  and 
electing  of  the  defendant  into  the  livery  of  the  company, 
he  the  defendant  became  and  was  a  freeman  of  the  com- 
pany, and  as  such  freeman  had  taken  the  oath  required 
in  that  behal£  It  then  aUeged,  that  whilst  he  'con- 
tinued to  be  such  freeman,  a  council  was  held,  and  the 
defendant  was  duly  elected  into  the  livery  or  clothing 
of  the  corporation,  of  which  he  had  due  notice,  and  was 
then  and  there  required  to  prepare  himself  to  serve  the 
same  place  to  which  he  had  been  so  called,  chosen,  and 
elected,  at  the  then  next  meeting  of  the  said  master  and 
wardens  of  the  said  corporation;  and  the  defendant  was 
then  also  warned,  that,  in  default  thereof,  he  th^  defendant 
would  be  fined  and  adjudged  to  forfeit  and  pay  to  the  mas- 
ter and  wardens  for  the  time  being  of  the  said  corporation, 
the  sum  of  £&.  The  declaration  then  allied  as  a  breach, 
that  the  defendant,  although  well  knowing  the  premises 
aforesaid,  and  although  often  afterwards  requested  so  to  do, 
and  although  a  reasonable  time  elapsed  for  that  purpose, 
and  although  the  defendant  was  and  continued  such  free- 
man as  aforesaid,  did  not  nor  would  prepare  himself  to 
serve  the  said  place  to  which  he  had  been  so  duly  called, 
chosen,  and  elected  in  manner  and  form  aforesaid,  and  did 
not  nor  would  attend  or  serve  the  place  aforesaid  at  the  then 
next  meeting,  to  wit,  at  the  time  and  place  in  that  behalf 
aforesaid,  or  at  any  subsequent  meeting  of  the  said  master 
and  wardens  of  the  said  corporation ;  and  the  defendant 
therein  made  default,  and  then  wholly  neglected  and  re- 
fused, and  hath  always  hitherto  neglected  and  refused  to 
prepare  himself  to  serve  the  same  place,  to  which  he  was 
so  duly  called,  chos^i,  and  elected  in  manner  and  form 
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fdEbresaid,  although,  after  a  reasonable  time  had  elapsed  1845. 
from  the  giving  of  the  said  notice,  a  court  was  held  at 
the  council-house,  the  same  being  the  next  meeting  after 
the  defendant's  election,  and  according  to  the  notice  so 
given,  and  they  were  ready  and  willing  to  receive  the  de- 
fendant into  the  said  livery  or  clothing  of  the  corporation, 
&c.,  and  although  a  reasonable  time  for  the  defendant's 
preparing  to  serve  the  same  place  had  then  elapsed :  and 
that  afterwards,  to  wit,  on  &c„  at  a  certain  coort  of  the 
master,  wardens,  and  commonalty  aforesaid,  and  consist- 
ing of  &c.,  duly  held  at  the  said  council-house  within 
the  said  city,  it  was  adjudged  and  directed  by  the  said 
last*mentioned  court,  that  the  defendant  should  be,  and 
he  the  defendant  was  then  and  there,  in  pursuance  of  and 
by  virtue  of  the  said  letters  patent,  and  of  the  said  statute 
or  ordinance,  fined  and  adjudged  by  such  court  to  pay 
to  the  master  and  wardens  for  the  time  being,  for  and 
cm  account  of  his  said  default  in  preparing  himself  to 
serve,  and  refusal  to  prepare  himself  to  serve  as  afore- 
said, to  the  use,  maintenance,  and  relief  of  the  said  com- 
pany, the  sum  of  £5 ;  and  it  was  then  and  there  the  will 
and  pleasure  of  the  said  master  and  wardens  for  the  time 
being,  and  they  the  said  master  and  wardens  then  and  there 
declared  it  to  be  their  said  will  and  pleasure,  that  the  de- 
fendant should  pay  the  said  sum  accordingly ;  which  said 
sum  of  £5,  so  adjudged,  willed,  and  declared  to  be  paid  by 
the  defendant  as  aforesaid,  had  always  hitherto  remained 
and  still  remains  unmitigated,  undiminished,  unforgiven, 
and  unpardoned,  and  in  full  force,  of  which  the  defendant 
afterwards  &c.  had  due  notice.  The  declaration  then 
alleged,  that,  at  the  time  of  the  defendant's  being  so  elected 
into  the  livery  of  the  corporation,  and  at  the  time  of  his 
being  so  fined,  the  plaintiff  Piper  was  and  still  is  master, 
and  the  other  plaintifii  were  and  still  are  wardens,  of  the 
said  mystery  and  of  the  said  corporation;  and  that  the 
master  and  wardens,  to  whom  the  said  sum  of  £5  was  ad- 
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1845.  judged  to  be  paid,  were  and  are  freemen  of  the  said  art  or 
mystery ;  of  all  which  the  defendant  had  notice,  and  was 
requested  by  the  proper  officer  to  pay  to  the  plaintiffs  the 
said  sum  of  £6 :  but  he  hath  not  paid  the  same. 

General  demurrer,  and  joinder  in  demurrer. 

The  following  was  the  defendant's  point,  marked  in  the 
margin  of  the  demurrer  book : — "  The  defendant  will  con- 
tend (among  other  things),  that  the  bye-law  secondly  above 
set  forth  is  illegal  and  void,  for  the  following  reasons ;  viz., 
that  the  corporation  had  no  power,  under  the  circum- 
stances, to  make  the  said  penalty  payable,  or  to  delegate 
the  right  of  action  for  the  same  to  the  master  and  wardens; 
and  also  that  the  amount  thereof  ought  to  have  been  fixed, 
and  not  left  to  the  discretion  of  the  master  and  wardens/' 

The  case  was  argued  in  Easter  Term  last  (May  6th  and 
6th)  by 

Lush,  in  support  of  the  demurrer. — ^First,  it  does  not 
appear  that  this  is  a  company  which  has  a  Iwery,  and  there- 
fore this  bye-law  was  bad.  Again,  the  bye-law  does  not 
give  the  roaster  and  wardens  authority  to  sue,  but  only 
to  levy  the  fines  and  amerciaments.  In  The  Felimaker^ 
Company  v.  Davis  {a),  it  was  held  that  the  master,  wardens, 
and  commonalty  of  a  company  could  not  sue  for  a  penalty 
forfeited  to  the  master  and  wardens,  to  the  use  of  the  mas- 
ter, wardens,  and  company:  but  here  the  penalty  is,  by  the 
bye-law,  to  go  to  the  use,  maintenance,  and  relief  of  the 
company,  and  to  its  officers  for  entering  the  same.  It  haa 
undoubtedly  been  held,  that  the  Chamberlain  of  London 
may  sue;  but  that  was  on  the  ground  that  the  penalty, 
when  recovered,  was  to  be  held  by  him  as  treasurer.  It  is  not, 
however,  averred  here,  that  the  company  were  entitled  to 
a  livery;  and  they  could  only  be  so  entitled  by  prescription, 
or  upon  its  being  granted  to  them  by  the  court  of  alder- 
Co)  1  Bos.  &  PuU.  98. 
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tiien  (a).   The  Crown  could  not  thus  grant  it.    In  the  case        18^6. 
of  The  Master  and  Wardens  of  the  Society  of  Innholders  v.        PilJH' 
GledhtU  {h),  it  was  held^  that  a  declaration  on  a  bye-law  com-  *- 

pelling  a  person  to  accept  the  livery  of  a  company  must  shew 
that  the  company  had  a  livery.  There  Ryder,  C.  J.^  says, ''  It 
has  been  said,  that  in  divers  acts  of  Parliament,  the  livery 
of  many  companies  in  London  is  mentioned  as  a  thing  well 
known;  but  it  is  very  certain  that  some  companies  in  Lon- 
don have  no  livery;  and  the  Court  cannot  intend  that  the 
Company  of  Innholders  is  one  of  the  companies  which  has 
a  livery/'  Foster,  J.,  concurred  with  Ryder,  C.  J.,  and  DenU 
son,  J.,  in  the  above  opinion;  and  he  added,  that  the  declar- 
ation was,  in  his  opinion,  bad  on  another  account ;  namely, 
''  that  it  is  therein  only  alleged  that  the  defendant  is  a 
freeman  of  a  company,  whereas  it  ought  to  have  been 
alleged  that  the  defendant  is  a  freeman  of  the  city  of 
London ;  because  any  person  who  keeps  an  inn  within  the 
distance  of  three  miles  from  the  city  of  London,  may,  by 
the  charter  of  this  company,  be  a  freeman  of  the  company, 
although  he  be  not  a  freeman  of  the  city  of  London/' 
What  18  there  added  by  Foster,  J.,  forms  another  ground 
of  objection  in  the  present  case.  In  The  Master,  S^c,  of  the 
Vintners^  Company  v.  Passey  (e),  it  is  said  that  the  right  to 
have  a  livery  must  be  founded  either  on  charter  or  custom.'' 
The  word  ^'charter"  there  is  evidently  a  mistake,  and  is 
put  instead  of  prescription.  That  case  was  recognised  in 
ne  Poulters'  Company  v.  Phillips  {d).  There  the  objection 
to  the  bye-law  was,  that  it  was  too  general ;  and  Tindal, 
C.  J.,  there  says,  ''  The  objection  taken  to  the  legality  of 
this  bye-law  is  this,  that  it  empowers  the  company  to  call 
into  the  livery  and  clothing  ef  the  company  members  of 
the  company  not  being  freemen  of  the  city  of  London; 
whereas  by  law  such  persons  only  as  are  freemen  of  the 

(a)  Pullen's  Customs  of  Lon-  (c)  1  Burr.  235. 

don,  81.  (d)  6  Bing.  N.  C.  314;  8  Scott^ 

{b)  1  Sayer,  274.  593. 

VOL.  XIV.  T  T  M.  W. 
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1845.  city  of  London^  as  well  as  freemen  of  the  company,  are 
qualified  to  be  called  into  the  livery  or  clothing  of  the  com- 
pany.'' Now  here  the  only  place  where  the  word  ''liTery'' 
is  used  in  this  charter  is  that  where  it  giyes  the  right  to 
elect  a  master  or  warden,  on  the  occasion  c^  the  death  of  a 
master  or  warden  duorii^  his  year  c£  offic&  The  declara- 
tion does  state  the  making  of  the  bye-laws,  but  says  no- 
thing as  to  the  livery^  nntil  it  comes  to  the  bye-law  in  ques- 
tion. But  that  is  not  at  all  equivalent  to  an  allegation 
that  the  company  are  entitled  to  a  livery,  and  there  is  in 
this  declaration  not  a  single  averment  upon  which  that  fiict 
could  be  traversed*  The  allegations  in  the  case  of  Theltu^ 
holders'  Society  v.  GkdhiU  are  equally  strongi  with  the  ex- 
ception that  the  charter  is  not  set  out,  and  it  does  not 
appear  whether  the  livery  was  mentioned  therein  or  not. 

The  next  objection  is,  that  it  does  not  appear  that  the 
defendant  was  a  freeman  of  the  city  of  Lcmdon.  In  The 
Innholders*  Society  v.  Gledhill  two  of  the  Judges  (JPostor 
and  WUmot,  Js.,)  held,  that  it  ought  to  have  been  alleged  in 
the  declaration,  that  the  defendant  was  a  fireeman  of  the 
city  of  London.  And  in  the  case  of  The  PouUere'  Compang 
V.  PkUlipi,  Tindal,  C.  J.,  in  delivering  the  judgment  of  the 
Court,  says  (a),  ^^It  was  agreed  by  both  the  learned  coun- 
sel who  argued  the  case,  that  before  a  person  can  be  ad- 
mitted a  liveryman  of  any  of  the  companies,  he  must  be  a 
freeman  of  the  city  of  London;  and  as  the  incorporation 
of  this  company  extends  to  and  includes  all  persons  from 
time  to  time  using  the  trade  of  poulters  within  the  city  of 
London  and  liberties  thereof,  or  within  seven  miles  of  the 
same  city,  it  follows  that  there  may  be  many  of  the  free- 
men of  the  company  who  are  not  freemen  of  the  city  of 
London.  If,  therefore,  this  bye-law  is  to  be  construed 
strictly  by  the  letter,  and  to  be  held  to  give  the  master, 
wardens,  and  assistants  the  power  of  calling  into  the  livery 

(a)  6Bing.  N.C.d22. 
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of  the  company  all  snch  persons,  being  freemen  of  the  com-  1845. 
panj,  as  they  should  think  fit,  it  would  extend  to  such 
persons  who,  by  the  law  and  custom  of  the  city,  could  not 
be  of  the  livery  of  the  company,  by  reason  of  their  not 
being  free  oi  the  city;  and,  consequently,  such  bye-law 
must  be  held  to  be  void,  upon  the  authority  of  the  opinions 
of  Foster,  J.,  and  WUmoi,  J.,  on  this  same  precise  point, 
taken  in  the  IfmhoUkr^  Society  v.  GledhUV 

Another  objection  is,  that  the  bye-law  itself  is  bad.  But, 
first,  the  breach  of  it  alleged  in  the  declaration  is  insuffi- 
cient, as  it  does  not  shew  that  the  defendant  has  rendered 
himself  liable  to  the  penalty.  It  merely  alleges  that  "  he 
did  not  nor  would  propose  himself  to  serve  the  said  place, 
and  did  not  nor  would  attend  or  serve  the  place  aforesaid 
at  the  then  next  meeting;''  but  the  mere  non-attendance 
does  not  render  him  liable  to  the  penalty,  for  no  penalty 
is  given  by  the  bye-law  for  non-attendance  at  the  next 
meeting.  The  Court  cannot  say  that  mere  non-attendance 
at  the  meeting  is  equivalent  to  a  refusal  to  serve.  He 
might  have  been  ill,  or  otherwise  prevented  from  attending. 
It  cannot  be  equivalent  to  an  allegation  that  he  refused 
the  office;  and  it  is  necessary  for  the  plaintiffs,  in  a  case 
of  this  sort,  to  bring  the  party  strictly  within  the  penalty 
imposed.  It  is  indeed  afterwards  added — *'  or  at  any  sub- 
sequent meeting ;''  but  then  the  declaration  does  not  aver 
that  the  defendant  had  notice  of  any  subsequent  meeting. 

Then  the  bye-law  is  bad,  for  uncertainty  as  to  the 
amount  of  the  penalty.  It  says,  that  every  person  re- 
fusing the  office  shall  forfeit  and  pay  the  sum  of  £5,  '^  or 
less,  at  the  discretion  of  the  master  and  wardens  for  the 
time  bdng,  so  it  be  not  under  409.''  But  a  penalty  of  this 
nature  must  be  a  certain  definite  sum;  and  it  is  contrary  to 
the  law,  and  to  the  charter,  to  leave  it  to  the  discretion  of 
others  as  to  what  the  amount  shall  be :  Wood  v.  8earl{a). 

(a)  Bridgman  Rep.  139. 
T  T  2 
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1845.  In  that  case  the  penalty  was — "  under  pain  of  forfeiting  to 
the  master  and  wardens  for  the  time  being,  for  every  of- 
fence, such  sum  (not  exceeding  40«.)  as  shall  be  assessed  by 
the  master,  wardens,  and  assistants,  or  the  greater  part  of 
them ;"  and  it  was  held  ill,  because  no  certain  penalty  was 
set  down,  but  left  to  the  discretion  of  the  society,  which  is 
stated  to  be  against  the  course  of  all  laws ;  for  when  a  law 
is  made,  it  is  necessary  that  the  penalty  thereof  should  be 
known,  to  the  end  men  might  not  offend/'  [PoUock,  C.  B. 
— There  the  ambiguity  was  between  40s.  and  nothing;  here 
it  is  between  40s.  and  £5.  I  rather  think  they  do  appear 
by  the  declaration  to  have  exercised  their  discretion  that 
the  penalty  shall  be  £5.  The  bye-law  alleges  that  the 
penalty  is  be  ''  £5,  or  less,  at  the  pleasure  and  discretion 
of  the  master  and  wardens  for  the  time  being,  so  it  be  not 
under  40s^  ;'*  and  I  observe  the  declaration  alleges,  that  it 
was  adjudged  by  the  Court  that  the  defendant  should  pay 
the  sum  of  £5.  How  does  it  appear  that  they  did  not  ex- 
ercise their  discretion  as  to  the  amount  of  the  penalty  ?] 
That  falls  under  another  head  of  objection.  They  do  not 
appear  here  to  have  exercised  any  judgment  at  all,  so  that, 
even  if  the  bye-law  be  good,  they  have  not  pursued  it. 

The  next  objection  is,  that  the  master  and  wardens  have 
not  power  to  sue  for  this  penalty.  It  is  not  necessaiy  now 
to  argue  whether  it  is  competent  to  a  corporate  body  to 
order  the  penalty  to  be  paid  to  one  of  their  body,  and  to 
sue  for  the  penalty  to  the  use  of  the  corporate  body  at 
large ;  assuming  that  to  be  so,  here  is  a  charter  limiting  the 
manner  in  which  the  bye-law  is  to  be  made,  and  therefore 
the  common-law  power  is  taken  away.  Here  the  charter 
does  direct  who  shall  have  the  fines,  for  it  provides,  '^that 
the  same  master,  wardens,  and  commonalty  of  the  freemen 
of  the  mystery  of  plumbing  for  the  time  being,  or  six  of 
them  at  least,  (of  whom,  &c.),  should  and  might  be  able 
to  levy  the  same  fines  and  amerciaments,  to  the  use  of  the 
aforesaid  master,  wardens,  and  commonalty  of  the  art  or 
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mystery  aforesaid  and  their  successors/'  so  that  there  is  a  1845. 
direction  that  the  fines  should  be  levied,  not  by  one  or  two, 
bat  by  the  whole  body  to  the  use  of  the  whole  body.  But 
the  bye*law  gives  the  power  of  levying  to  the  master  and 
wardens  for  the  time  being  alone,  and  so  is  void;  or  if  not, 
then  it  gives  it  to  the  whole  body;  and  then  these  plaintiffs, 
being  the  master  and  wardens  only,  cannot  sue.  The 
penalty  is  then  to  be  paid  to  such  uses  as  aforesaid ;  that 
is,  to  the  use,  maintenance,  and  relief  of  the  company,  and 
to  the  officers  of  the  company.  But  a  corporation  has  no 
power  to  give  a  benefit  to  strangers ;  Graves  v.  Colby  (a); 
and,  from  aught  that  appears  here,  the  whole  sum  might  go 
to  the  officers  not  being  members  of  the  corporate  body. 

Another  objection  is,  that  it  does  not  appear  that  the 
Court  sat  at  the  time  of  this  order  being  made. 

Botnil,  contra. — The  declaration  is  good.  It  has  been 
assumed  on  the  other  side  that  the  Court  take  notice  of 
facts  not  before  the  Court;  and  one  thing  has  been  entirely 
overlooked,  namely,  that  the  company  is  stated  in  the  char- 
ter of  James  the  First  to  have  been  ''an  ancient  company,'^ 
and  the  charter  refers  to  the  liveryman  as  a  person  then 
known.  It  begins  by  reciting,  "  that  at  the  humble  pe- 
tition of  his  beloved  subjects,  the  freemen  of  the  company 
of  the  plumbers  of  London,  which  said  company  was  and 
for  a  long  time  had  been  an  ancieni  company"  &c.  And 
in  speaking  of  the  filling  up  of  vacancies  in  the  offices  of 
master  or  wardens  during  the  year,  on  death  &c., ''  that  it 
should  be  lawful  for  such  and  so  many  of  the  same  master 
and  wardens  of  the  mystery  aforesaid  for  the  time  being, 
and  such  persons  as  should  have  been  masters  (xe  war- 
dens of  the  mystery  aforesaid,  and  at  that  time  living, 
and  such  person  or  persons  of  the  livery  of  the  mys« 
tery  aforesaid  for  the  time  being  as  should  be  present^ 
or  the  major  part  of  the  same,  &;c.,  to  elect  another  or 

(a)  9  Ad.  &  £11.  356;  1  P.  &  D.  235. 
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otber  persons  to  the  office  of  master  or  wardens,  toezeente 
those  offices  for  the  remainder  of  the  year/'  The  dedara* 
tion  then  goes  on,  at  the  condnsion  of  the  charter,  to  ayer, 
that  it  was  accepted  by  the  fireemen  of  the  company,  and 
that,  by  virtue  at  the  letters  patent  and  of  such  aoceptanoe, 
the  said  fireemen  of  the  company  of  plumbers  became 
and  were  a  body  corporate ;  and  it  then  alleges,  that  they 
proceeded  to  make  bye-laws,  one  of  which  was,  that  wh^ 
any  person  should  be  made  firee  of  the  company,  he  should 
take  an  oath  to  obey  them;  and  it  shews,  that,  after  this  bye- 
law  was  made,  the  defendant  became  and  was  and  still  is  a 
fireeman  of  the  company,  and  that  he  had  taken  the  oath 
required 'of  him  in  that  behalf.  And  the  question  first 
arises,  whether,  after  he  has  so  became  a  member  of  the 
company,  and  taken  the  oath  of  office,  it  is  competent  to 
the  defendant  to  raise  such  an  objection  as  that  the  com- 
pany had  no  power  to  make  and  enforce  the  bye-law  in 
question. 

This  doctrine  is  not  new;  it  is  noticed  in  the  case  of  7%e 
London  Tbbacco-pipe'makers  t.  Woodroffe  (a),  where  it  is 
said,  that  *'  though  the  charter  be  inadequate  to  bind  all  the 
tobacco-pipe-makers  in  the  kingdom,  it  may  be  and  is  com- 
petent to  bind  such  of  them  as  think  fit  to  become  mem- 
bers of  the  company .''  That  shews  that  the  Courts  have 
considered  a  party  who  becomes  a  member  of  such  a  com- 
pany estopped  from  making  objections  of  this  nature. 
The  same  doctrine  is  laid  down  in  King  y.  Ckrk  (6),  where 
it  was  resolved,  that  the  Court  of  Sling's  Bench  takes  no- 
tice of  a  liveryman,  and  die  nature  of  his  office,  and  that 
**  he  who  comes  into  a  company  agrees  to  incident  ckargee 
and  duties."  The  Innholders'  SocMg  v.  GledhiU  (c)  has 
been  cited  as  in  point  for  the  defendant,  but  it  is  not 
mentioned  in  the  case  that  liverymen  existed  in  that  com- 
pany.    Besides  which,  that  decision  has  been  virtually 

(a)  7  B.  &  Cr.  862.         {h)  1  Salk.  349.         (c)  Sayer,  274. 
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ovterroled  by  that  of  The  Vintnert^  Company  v.Pa9iey{a).  ^184C. 
The  next  objection  here  is^  that  it  does  not  appear  that 
tiie  defendant  wbb  a  freeman  of  the  city  of  London.  It 
may  be,  however,  that  the  court  of  aldermen  have  the 
power  to  make  him  a  fireeman  of  the  city ;  and  besides,  how 
is  the  Court  to  know  that  this  is  necessary,  unless  it  be  cer- 
tified to  them  in  dne  form  by  the  Recorder?  That  is  the  only 
mode  by  which  the  Courts  can  regularly  be  informed  of  the 
customs  of  the  city  of  London.  The  case  of  7%e  PouUer^ 
Company  v.  Phillips  (b)  has  been  relied  upon ;  but  there  the 
Chief  Justice  only  says,  ^'  it  has  been  agreed  by  both  the 
learned  counsel,  that  before  a  person  can  be  admitted  to  be 
a  liveryman  of  any  of  the  companies,  he  must  be  a  fireeman 
of  the  city  of  London.''  That  only  shews  that  the  counsel 
thought  it  necessary,  not  that  the  Court  decided  it  to  be 
so.  The  case  of  The  VbfUner^  Company  v.  Paeaey  is  a 
distinct  authority  that  the  right  to  have  a  livery  may  be 
founded  either  on  charter  or  custom. 

Then  the  next  objection  is,  that  no  sufficient  breach  of 
the  bye*law  is  assigned.  The  bye-law  provides,  that  every 
person  that  shall  be  called  or  chosen  into  the  livery  or 
clothing,  shall,  immediately  upon  notice  or  knowledge 
thereof  given  by  the  master  and  wardens,  or  any  of  them, 
or  by  their  beadle  or  oth^  officer  for  the  time  being,  pre- 
pare himself  to  serve  the  same  place  at  the  then  next  meeU 
ing  of  the  master  and  wardens ;  and  it  provides,  that  every 
person  so  chosen  to  the  livery,  and  accepting  the  same, 
shall,  at  the  next  meeting,  pay  such  fees  as  formerly  had 
been  paid  in  like  cases.  And  the  declaration  states,  that 
the  defendant  became  a  freeman  of  the  company,  and  that 
he  had  taken  the  oath  required;  and  that  he  was  duly 
elected  and  chosen  into  the  livery  or  clothing  of  the  com- 
pany, of  which  he  had  due  notice  and  knowledge  accord- 
ing to  the  statutes  or  ordinances,  and  was  then,  by  notice 

(a)  1  Burr.  285.  {h)  6  Bing.  N.  C.  314;  8  Scott.  593. 
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1845.  in  writing,  required  to  prepare  himself  to  serre  tbe  place 
to  which  he  had  been  so  called  and  chosen^  at  the  next 
meeting  of  the  master  and  wardens,  and  that  in  default 
thereof  he  would  be  fined.  It  then  states,  that,  although 
he  was  often  afterwards  requested  so  to  do,  and  although 
a  reasonable  time  had  elapsed,  the  defendant  did  not  nor 
would  prepare  himself  to  serve  the  said  place,  and  did  not 
nor  would  attend  or  serve  the  place  at  the  then  next 
meeting,  or  at  any  subsequent  meeting  of  the  master  and 
wardens ;  and  the  defendant  therein  made  default,  and 
then  wholly  neglected  and  refused,  and  hath  always 
hitherto  neglected  and  refused,  to  prepare  himself  to  serve 
the  same  place/'  The  bye-law  therefore  provides  that  he 
is  to  prepare  himself  to  serve  at  the  next  meeting;  the 
obligation  to  serve  is  immediate ;  the  moment  he  has  no- 
tice  of  his  election  he  is  to  prepare  himself,  and  in  case  he 
refuses,  he  is  to  forfeit  and  pay  to  the  master  and  wardens, 
for  every  such  default,  the  sum  of  £5.  [Pollock,  C.  B. — 
What  is  a  default?]  A  refusal  to  prepare  himself  to  serve. 
[Pollock,  C.  B. — Where  does  the  bye-law  shew  any  fine 
for  refusing  to  prepare  himself  to  serve  the  office?  There 
is  a  wide  distinction  between  the  default  of  a  person 
who  has  accepted  the  office,  and  of  one  who  has  not  ac- 
cepted it.  A  man  who  has  accepted  an  office  knows  that 
he  is  to  perform  the  duties  of  it.]  We  are  here  dealing 
with  a  party  who  is  a  member  of  the  company,  and  who 
knows  what  he  is  to  do  upon  being  elected  to  an  office. 
He  knows  he  is  to  prepare  himself  to  come  to  the  next 
meeting.  [Alderson,  B. — There  are  two  matters  which 
he  is  to  do ;  he  is  to  prepare  himself  to  serve  the  place, 
and  if  he  accepts  it,  he  is  to  pay  the  usual  fees.  And  then 
it  says,  as  to  the  penalty,  "  and  which  of  them  soever,  so 
called  and  chosen  into  the  same  livery  or  clothing,  refuseth 
to  pay  the  said  fees  or  duties,  or  any  of  them,  or  what  per- 
son or  persons  called  and  chosen  to  be  of  or  in  the  same 
livery  or  clothing,  and  refuseth  the  same,  shall  forfeit  and 
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paj  to  the  same  master  and  wardens  for  the  time  being,  1845. 
for  e?enr  such  defaalt,  to  such  uses  as  aforesaid,  the  sum  of 
£5/'  That  is,  either  for  not  paying  the  fees,  or  for  not 
preparing  himself  to  serve.]  He  is  required  to  do  some- 
thing immediately  on  receiving  the  notice,  viz.,  to  prepare 
himself  to  serve,  and  that  at  the  next  meeting.  The 
penalty  is  for  the  non-performance  of  that  which  is  en- 
joined before,  viz.,  the  preparing  himself  to  serve.  The 
only  duty  imposed  is,  the  preparing  himself  to  serve  at  the 
next  meeting,  and  there  is  no  provision  that  he  shall  ac- 
tually accept  the  office. 

Next,  as  to  the  validity  of  the  bye-law.  The  authority 
cited,  of  Wood  v.  Searl,  is  in  truth  no  more  than  the  argu- 
ment of  counsel.  The  other  objection  there  taken  was  clear- 
ly a  good  one,  and  it  does  not  appear  on  what  ground  the 
judgment  proceeded.  In  the  case  of  The  Master  and  Com* 
pony  of  Framework^kniiters  v.  Green  (o)  there  was  a  similar 
byo-law,  imposing  a  penalty  of  £10, ''  or  such  less  sum  as 
the  master  and  wardens  should  judge  fitting,''  and  no  ob- 
jection was  taken  to  it  on  this  ground.  All  that  the  Court 
have  to  consider  is,  whether  it  be  reasonable:  Com.  Dig., 
Bye-law,  (B.  1);  and  surely  it  is  so,  when  looked  at  with 
reference  to  the  course  of  legislation  in  modem  acts  of 
Parliament,  in  which  penalties  limited  as  to  their  maxi- 
mum, but  variable  below  that  amount  at  the  discretion  of 
justices  and  others,  are  constantly  imposed.  This  is  no 
more  than  a  penalty  of  £5  with  a  power  of  mitigation, 
which  is  in  no  respect  unreasonable.  Nothing  can  be 
more  uncertain  in  amount  than  the  price  of  a  dinner;  yet 
a  bye-law  that  a  person  elected  to  an  office  shall  give  a 
dinner,  if  it  be  for  the  benefit  of  the  corporation,  is  good : 
Scriveners^  Company  v.  Brooking  {b);  Com.  Dig.,  Bye-law, 
(B.4). 

With  respect  to  the  objection,  that  the  penalty  is  re* 

(a)  Ld  Rajbi.  113.  (6)  2  O.  ft  D.  419;  3  Q.  &  »5. 
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1845.  served  to  the  use  of  the  corporation  generally^  and  cannot 
be  sued  for  by  the  master  and  wardens,  it  is  impossible^ 
after  the  judgment  of  the  Conrt  of  Queen's  Bench  in 
Graves  v.  Colby  (a),  that  that  objection  can  be  sustained* 
[^Parke^  B.,  referred  also  to  Wood  v.  TAe  Mayor  amd  Con^ 
monalty  of  London  (b):  and  Lush  thereupon  abandoned 
this  objection.] 

Lastly^  the  adjudication  of  the  penalty  is  sufficient.  The 
discretion^  for  aught  that  appears^  is  exercised  by  inflicting 
the  highest  amount ;  although  it  is  not  necessary  to  shew 
thati  for  the  imposition  of  the  penalty  mentioned  in  the 
bye-law  is  in  itself  sufficient^  and  binds  the  defendant  to 
the  payment  of  the  whole  sum.  K  the  penalty  was  re* 
daced  by  the  discretion  of  the  company,  it  is  for  the  de- 
fendant to  shew  that.  [Pollock,  C.  B. — It  is  not  that  the 
party  offending  shall  pay  such  sum,  between  40«.  and  iE5, 
as  they  in  their  discretion  shall  think  fit;  but  that  he 
shall  pay  £o,  or  less,  if  the  master  and  wardens  in  their 
discretion  shall  think  fit]  Yes,  and  primA  facie,  therefore, 
the  penalty  is  the  whole  jE5. 

Lush,  in  reply. — As  to  the  first  point,  the  case  of  The 
Innholders"  Society  y.  Gledhill,  which  was  the  deliberate 
judgment  of  the  full  Court,  on  general  demurrer,  is  a 
direct  authority  for  the  defendant,  and  is  not  shaken  by 
any  subsequent  decision.  It  was  not  denied  to  be  law  in 
7%a  VkUners'  Con^ny  v.  Passey,  and  it  was  expressly 
recc^nised  in  7%e  P&uliers'  Coinpany  y.  Phillips.  The  men- 
tion of  a  liyery  in  the  charter  is  not  equiyalent  to  an  ayer* 
ment  that  the  company  has  a  liyery.  [Pollock,  C.  B. — 
Why  should  there  be  an  averment  that  there  is  a  liyery, 
when  the  defendant  himself  has  sworn  to  obey  the  bye- 
laws,  which  mention  the  existence  of  a  livery  ?]  His  oath 
is  only  to  observe  such  bye-laws  as  are  valid  and  reason- 

(a)  9  Ad.  &  £U.  356 ;  1  P.  &  D.  235.  {b)  1  Salk.  dOe. 
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able.  [Pollock,  C.  B. — ^For  the  purpose  of  this  branch  of 
the  ai*gument|  we  suppose  the  bye- law  valid.]  If  it  be  a 
livery,  but  without  any  corporate  character  or  privilege, 
then  the  bye-law  is  bad,  as  imposing  a  charge  without  any 
benefit.  [Pollock,  C.  B. — It  may  be  inferred,  from  the 
report  of  The  Innholdertf  Socieiy  v.  GledhiU,  that  the  Re« 
corder  had  at  some  previous  time  certified  that  a  freeman 
must  be  also  a  liveryman.]  That  that  is  so  appears  also  from 
a  public  statute,  11  Geo.  1,  c.  18,  which  is  still  in  force  for 
all  purposes,  except  as  to  the  election  of  members  of  Par^ 
liament,  and  of  which  the  Court  will  take  notice. 

Secondly,  as  to  the  breach*  There  is  no  allegation  here 
that  the  defendant  refused  to  accept  the  office.  The  bye- 
law  provides  for  two  contingencies  only, — acceptance,  or 
refusal  to  accept  The  first  part  of  it  describes  the  duties 
of  the  liveryman  on  acceptance  of  the  office;  and  there 
is  no  penalty  imposed  upon  one  who,  having  accepted  it, 
neglects  to  prepare  himself  for  the  next  meeting :  it  is 
assumed  that  he  will  do  so.  Then  comes  the  penal  part  of 
the  bye-law,  that  "  which  of  them  soever,  so  called  and 
chosen  into  the  said  livery,  refuseth  to  pay  the  said  fees 
and  duties;  or  what  person  or  persons,  so  called  and 
chosen  to  be  of  <h*  in  the  same  hvery,  and  nfuaeth  the  same, 
shall  forfeit  and  pay,''  &c.  It  is  said  on  the  other  side, 
that  the  words  ''and  refuseth  the  same''  apply  to  the 
refusal  to  prepare  himself  to  serve  at  the  next  meeting;  if 
so,  there  is  no  penalty  at  all  on  the  refusal  to  take  upon 
himself  the  office  altogether,  which  is  the  main  object 
of  the  bye-law.  But,  at  all  events,  the  *'  preparing  him- 
self" implies  a  prevume  acceptance  of  the  office;  and  it  is 
not  averred  here  that  the  defendant  did  accept  it,  nor  that 
he  refused  to  accept  it,  and  so  became  liable  to  the  penalty. 
That  part  of  the  penalty  which  is  imposed  on  the  non-pay- 
ment of  the  fees  may  well  include  a  penalty  for  not 
coming  to  serve  at  the  meeting,  because  the  staying  away 
would  be  a  virtual  refusal  to  pay  the  fees. 
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1845.  Lastly,  as  to  the  adjadication.    The  whole  court,  not 

the  master  and  wardens  only,  exercise  the  discretion  in 
adjudicating;  whereas  the  master  and  wardens  alone  after- 
wards assess  the  penalty.  That  is  not  in  conformity  witk 
the  charter.  [Parke,  B.— The  bye-law  does  not  require 
any  adjudication  of  the  whole  court ;  that  averment,  there* 
fore,  is  surplusage.]  Then  the  master  and  wardens  should 
shew  that  they  exercised  a  discretion  upon  the  matter,  not 
merely  will  and  pleasure. 

Cur.  adV.  Tult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Parke,  B.— This  case  was  argued  in  Easter  Term  last^ 
before  my  Lord  Chief  Baron,  and  my  Brothers  Alderson 
and  Rolfe,  and  myself.  The  questions  arose  on  a  demurrer 
to  a  declaration  in  debt,  on  a  bye-law  of  the  Plumbers^ 
Company. 

The  bye-*law  provides,  that  the  master  and  wardens,  &c* 
may  call,  choose,  elect,  and  admit  into  the  livery  of 
clothing  of  the  company  such  person  free  of  the  art  or 
mystery  of  plumbing,  as  they  should  think  fit,  meet,  and 
able ;  and  that  every  person  so  called  should,  ioimediately 
upon  notice  thereof  given  by  the  master  and  wardens,  or 
any  of  them,  or  by  their  beadle  or  other  officer,  prepare 
himself  to  serve  the  same  place  at  the  next  meeting  of  the 
master  and  wardens,  in  such  seemly  and  decent  manner  as 
formerly  had  been  used ;  and  that  every  person  so  called 
or  chosen  into  the  same  livery  or  clothing,  and  accepting 
the  same  upon  him,  should  use,  wear,  and  keep  the  same 
livery  or  clothing,  according  to  the  usage  amongst  the 
same  fellowship,  and  according  to  warning  given  him  for 
that  purpose ;  and  further,  that  the  same  person  so  called 
and  chosen  into  the  said  livery,  and  accepting  the  same, 
should  bring  in  and  pay  at  the  next  meeting,  unto  the 
master  and  wardens,  to  the  use,  maintenance,  and  relief  of 
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the  company,  and  to  the  officers  of  the  company  for  enter-  1845. 
ing  the  tame  into  their  books  of  remembrance,  and  for  the 
warning  given,  such  fees  and  duties  as  formerly  in  the  said 
company  had  been  paid  in  like  cases :  and  which  of  them 
soever,  so  called  and  chosen  into  the  same  livery,  reruseth 
to  pay  the  said  fees  or  duties,  or  any  of  them,  or  what  per- 
son or  persons  so  called  and  chosen  to  be  of  or  in  the  same 
livery,  and  refuseth  the  same,  shall  forfeit  and  pay  to  the 
same  master  and  wardens  for  the  time  being,  for  every 
such  default^  to  such  uses  as  aforesaid,  the  sum  of  £5,  or 
less  at  the  pleasure  and  discretion  of  the  master  and  war- 
dens, so  it  be  not  less  than  40a. 

And  the  declaration  avers,  that  the  defendant  was  a  free- 
man of  Ihe  art  and  mystery,  and  of  the  company,  (but  not 
of  the  city  of  London),  and  was  duly  elected ;  and  assigns, 
as  a  breach  of  the  bye-law,  that  the  defendant,  although 
often  requested,  and  although  a  reasonable  time  had 
elapsed,  and  although  the  defendant  was  and  continued 
such  freeman,  did  not  nor  would  prepare  himself  to  serve 
the  said  place  to  which  he  had  been  so  duly  chosen  and 
elected^  and  did  not  nor  would  attend  or  serve  the  said 
place  at  the  next  meeting,  or  at  any  subsequent  meeting 
of  the  master  and  wardens  of  the  said  corporation;  and  the 
defendant  therein  made  default,  and  refused  to  prepare 
himself  to  serve  the  same  place. 

The  declaration  then  states,  that  the  defendant  was 
adjudged  to  be  fined  £6,  the  master  and  wardens  having 
declared  it  to  be  their  will  and  pleasure  that  that  sum 
should  be  paid;  and  then  states  the  non-payment  thereof 
by  the  defendant. 

On  the  part  of  the  defendant,  several  objections  were 
taken:  1st,  That  the  bye-law  was  bad,  because  it  did  not 
appear  that  the  Plumbers'  Company  was  a  company  that 
had  a  livery. 

2nd^  That  it  was  bad,  because  the  penalty  was  not  cer- 
tain but  arbitrary. 
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1845.  ^  8rd,  That  the  defendant  was  not  admissible  into  the 
livery^  because  none  but  freemen  of  the  city  were  admis- 
sible, and  there  was  no  averment  that  the  defendant  was  a 
freeman  of  the  city, 

4th,  That  the  breach  was  defectively  assigned,  inasmuch 
as  there  was  no  proper  averment  that  the  defendant  had 
refused  so  as  to  be  liable  to  the  penalty. 

We  think  that  none  of  the  objections  ought  to  prevail. 

The  first  was  grounded  on  the  authority  of  the  case  of 
The  Innholders^  Society  v.  GledhUl{a\  in  which  the  Court 
held,  that,  as  it  was  not  alleged  that  the  company  had  a 
livery,  the  Court  could  not  notice  it.  For  the  plaintiff  it 
was  said,  that  this  case  had  been  overruled  in  that  of  The 
Vininer^  Company  v.  Paasey  (b) ;  but  this  statement  is  boI 
correct.  The  point  was  mentioned  in  that  case  by  the 
defendant's  counsel,  and  that  of  The  Inmholder^  Society 
V.  GledhiU  was  cited ;  but  there  the  defendants  own  plea 
admitted  the  fact  that  the  company  was  entitled  to  a 
livery,  and  he  therefore  could  not  take  the  objection.  But 
we  think  that  the  present  case  is  distinguishable;  because, 
by  the  charter  set  out  in  the  declaration,  the  king  evi- 
dently contemplated  that  there  should  be  a  hoery  in  the 
company  for  some  purposes,  and  persons  wearing  it;  be^ 
cause  he  directs  that  the  persons  of  the  livery  of  the  com- 
pany should  have  a  voice  in  the  election  of  warden.  And 
we  cannot  construe  the  bye-law  to  be  unreasonable,  and 
illegal  and  void,  which  is  to  carry  into  effect  the  charter, 
and  to  secure  the  completion  of  the  body  which  the  Crown 
intends  to  exist. 

The  second  objection  was,  that  the  penalty  was  arbitrary, 
whereas  it  ought  to  be  certain,  not  varying  at  the  will  and 
pleasure  of  the  persons  who  were  to  receive  it. 

The  only  case  which  we  have  been  able  to  find  bearing 
on  this  question,  is  that  cited  on  the  argument  for  the 

(a)   Sayer,  274.  (b)  1  Ld.  Kenyon  Rep.  500 ;  I  Buir.  235. 
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plaintiff,  viz.  Wood  v.  Searl  (a),  in  which  the  penalty  was  ^  1845. 
snch  anm  as  the  master,  wardens,  &c.,  should  assess,  not 
exceeding  40tf. ;  bat  this  case  is  no  authority  either  way, 
for  the  bye-law  was  held  to  be  bad,  and  it  might  have  been 
so  held  upon  other  objections,  or  upon  this.  In  the  ab* 
seace  of  any  other  authority  to  the  contrary,  we  do  not 
see  any  objection  to  this  mode  of  fixing  the  penalty.  It 
is  a  certain  penalty  of  £5,  with  a  power  of  mitigation  not 
below  £2 ;  and  we  do  not  think  this  is  unreasonable.  We 
therefore  think  the  second  objection  ought  not  to  prevail. 
The  third  is^  that  there  is  no  averment  that  the  defendant 
was  a  freeman  of  the  city;  and  it  is  said  to  be  recognised 
law,  that  no  one  can  be  admitted  of  the  livery  of  a  com- 
pany who  is  not  free  of  the  city.  It  has  been  held,  that 
the  Court  of  King's  Bench  will  take  notice  of  the  nature 
of  a  liveryman's  office ;  King  v.  Clerk  (b);  and  Mr.  Justice 
DenUon  appears  to  have  acted  upon  that  authority  in  the 
ease  in  Sayer,  275,  in  giving  his  opinion  that  the  declaration 
ought  to  have  contained  the  averment  tliat  the  defendant 
was  a  freeman  of  the  city.  In  the  case  of  The  Wardens  of 
the  Company  of  Leather-sellers  v.  Beacon  (c),  the  custom  of 
the  dty  was  pleaded,  that  one  must  be  a  freeman  of  the 
city  to  be  admitted  to  the  livery  of  the  company,  and  the 
traverse  of  the  custom  concluded  with  a  verification ;  and 
rightly,  because  the  Court  said  the  custom  must  be  proved 
by  the  Recorder  ore  tonus;  and  it  is  not  improbable  that,  be- 
tween the  date  of  that  case,  in  which  the  Court  did  not  take 
notice  of  the  custom  (33  Car.  2),  and  that  in  Salkeld  (8  W. 
8),  in  which  it  did,  the  custom  was  so  certified  to  the  King's 
Bench;  and  where  once  there  has  been  a  certificate  by  the 
Recorder  to  a  Court,  that  Court  always  afterwards  takes 
notice  of  the  custom :  per  Lord  Mansfield  in  Blacquiere  v. 
Hawkins  {d).    But  there  is  no  authority  that  one  Court  can 


(a)  Bridgm.  139.  (c)  T.  Jones,  149. 

(6)  1  Salk.349.  (/)  Doug.  380. 
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1845.  take  notice  of  stich  a  record  in  another.  The  Court  of 
Common  Pleas^  it  is  tme,  having  heard  the  admission  of 
the  custom  from  the  counsel  on  both  sides,  adopted  it;  but 
it  did  not  in  any  way  affect  the  propriety  of  the  judgment, 
which  was  quite  correct,  whether  such  was  the  custom  or 
not:  PotJters'  Company  v.  Phillips  (o).  This  case,  there- 
fore, is  no  authority  upon  this  point.  We  think,  therefore, 
that  this  objection  ought  not  to  prevail ;  first,  because  we 
are  not  called  upon  to  presume  that  the  livery  mentioned 
in  the  charter  is  a  livery  entitling  to  vote  on  city  elections, 
with  its  incidents; — ^it  is  enough  that  it  is  prim&  facie  legal 
for  some  purposes:  and  secondly,  because,  if  this  term 
"  livery''  means  a  city  livery,  this  Court  cannot  take  notice 
of  the  custom  of  the  city  with  respect  to  livery,  for  it  does 
not  appear  that  it  had  ever  been  certified  to  this  Court  in 
the  mode  in  which  the  city  charters  direct  that  it  should; 
viz.  ore  tenus  by  the  Recorder. 

The  last  objectiou  is  as  to  the  form  of  the  breach.  We 
are  satisfied  that  one  refusal  to  which  the  penalty  is  at- 
tached, is  the  refusal  to  prepare  to  serve,  and  to  serve  at 
the  next  court :  and  consequently  the  breach  is  well  as- 
signed. 

Therefore  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff, 
(a)  6  Bing.  321. 
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IN   THE   EXCHEQUER    CHAMBER. 

(In  Error  on  a  Bill  of  EscepHons  from  the  Court  of 
Excheguery 


1845, 

Okhrod  v.  Huth  and  Others,  Janf\s^l9, 

w ASE  for  a  false  representation.  The  declaration  stated,  wbere  cotton 
that  the  plaintiff^  to  witj  on  kc,  at  the  request  of  the  de-  ™  X  tiiJon 
fendants,  bargained  with  the  defendants  to  buy  of  them  ■*  r<?presentii^ 

'  ^  '  tioii  that  the 

divers  J  to  wit^  142  bales  of  cotton  of  them  the  defendants,  bulk  corre»- 

and  for  a  certain  price,  to  wit^  the  price  or  sum  of  1  fj4^L  15a;  ^^  sample,  bu% 

and  the  defendants  then,  dnring  such  bargaining,  falaelr,  ^'^'^t'^^^iJ^n^L 

fraudulently^  and  deceitfully  exhibited  to   the  plaintiff  ^^y?'"*^J'^f *'' - 

divers,  to  wit,  142  parceU  of  cotton,  and  falsely,  firaudu-  the  cotton 

Icntly,  and  deceitfully  represented  and  held  out  to  the  bc™f  in^ferior 

plaintiff,  and  induced  the  pUintiff  to  believe,  that  the  same  ^^^'^'^;^^''^  *** 

parcels  were  samples  of  the  said  cotton  so  bargained  for,  falsely  packed, 

-  *  11  1*  1     1  1  "1  thougU  not  bj 

and  were  fair  samples  thereof,  and  that  the  said  cotton  was  the  gdier:— 
equal  to  and  of  the  sarae  degcription  with,  and  of  equal  and  ^,;tion  Jnt^ 
like  quality  with  the  said  parcels  so  exhibited  as  aforesaid :  casf  for  af^* 

*  "  *  ^  and  frauduJeQt 

and  thereupon  the  plaintiff,  heretofore,  to  wit,  on  the  same  reprcsentadoti 

1  T  j?T^  IT*  J.1  '1  waj*  not  main- 

day  and  year,  connding  in  and  relying  upon  tne  said  par-  talnabk,  with- 

eels  so  exhibited,  and  the  said  representations  and  induce-  ^"^^^'^"^ns 

ments  of  the  defendants  so  made  as  aforesaid,  at  the  request  pregenution 

,  11.T1  ,,,    ^^  fal^e  to  the 

of  the  defendants,  was  induced  to  buy  and  did  buy  the  said  knowledge  of 
cotton  of  the  defendants,  at  and  for  the  said  largSf  price  or  tiiat^be^acted 
sum  of,  to  wit,  1646^.  15j„  and  afterwards,  to  wit,  on  the  ^^»^ddentijor 

against  good 

same  day  and  year,  paid  to  the  defendants  the  same  sum  of  Mih  ia  making 

it. 
TOL.  XIV,  u  tr  M,  Wp 


662  CASE    IN   THE    EXCHEQUEa   CHAMBER, 

1845.  money  for  the  same ;  whereas,  in  truth  and  in  fact,  at  the 
times  of  the  said  bargaining  and  sale  by  the  defendants, 
the  said  parcels  of  cotton  were  not  fair  samples,  nor  were 
they  samples  of  the  said  cotton  so  bargained  for,  nor  was 
the  said  cotton  equal  to  and  of  the  same  description  with, 
and  of  equal  and  like  quality  with  the  said  parcels,  but 
of  inferior  and  much  worse  description  and  quality,  and 
of  much  less  value.  And  the  plaintiff  in  fact  says,  that  the 
defendants,  by  means  of  the  premises,  on  the  day  and  year 
aforesaid,  falsely  and  fraudulently  deceived  the  plaintiff 
in  the  sale  of  the  said  cotton  as  aforesaid,  by  means  where- 
of &c. 

Pleas,  first,  not  guilty;  secondly,  that  the  plaintiff  was 
not  induced  to  buy,  nor  did  he  buy  the  said  cotton  or  any 
part  thereof,  modo  et  formft« 

The  replication  took  issue  upon  both  pleas. 

At  the  trial,  before  CoUman,  J.,  at  the  Liverpool  Spring 
Assizes,  1843,  it  appeared  that  the  plaintiff,  a  cotton-spin- 
ner, had,  through  a  broker,  bought  several  bales  of  cotton 
from  the  defendants,  who  were  merchants  at  Liverpool. 
The  usual  method  of  purchasing  cotton  is  by  brokers.  The 
selling  broker  always  has  samples  by  which  he  sells.  In- 
spection firom  the  bulk  is  quite  unusual  in  purchases  of 
cotton.  The  samples  are  drawn  from  a  slit  in  the  bale ;  and 
if  any  part  of  the  bale  proves  to  be  of  an  inferior  quality  to 
that  found  at  the  slit,  it  is  said  to  be  falsely  packed,  and  is 
unmerchantable  on  that  account.  It  is  usual  for  the  buy- 
ing broker  to  have  samples  drawn  by  his  own  people  from 
the  bale,  which  redrawn  samples  he  compares  with  those 
by  which  he  has  bought.  In  the  present  case,  forty-five  of 
the  bales  which  were  purchased  by  the  plaintiff  were  found 
to  be  falsely  packed.  Cotton  is  packed  in  layers,  so  that 
the  edges  are  visible  only  at  the  top  and  bottom,  and  along 
the  narrow  side.  From  the  way  in  which  the  cotton  i« 
packed,  you  can  only  take  the  sample  from  the  long  narrow 
side.   In  this  case  there  were  two,  three,  or  more  layers  of 
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good  cotton  like  the  sample ;  but  in  the  inner  part  the  cot-  1845. 
ton  was  bad :  in  some  instances  there  was  not  more  than 
one  layer  of  good,  and  the  rest  bad.  A  witness  stated  that 
this  mnst  have  been  done  by  design,  and  that  the  bales 
must  have  been  falsely  packed  when  purchased;  but  there 
was  no  evidence  to  shew  that  the  defendants  were  cognisant 
of  the  fraud.  It  was  proved  that  the  cotton  had  come 
straight  from  the  ship  to  the  defendants'  warehouse,  and 
thejr  were  the  consignees;  but  whether  they  were  the 
consignees  on  their  own  account  or  for  others  did  not 
appear.  Upon  this  evidence,  the  defendants'  counsel  in- 
sisted that  there  was  no  case  to  go  to  the  jury  on  which 
they  could  find  for  the  plaintiff  on  the  first  issue,  inas- 
much as  neither  the  defendants  nor  their  brokers  were 
proved  to  have  had  any  knowledge  of  the  alleged  misre- 
presentation being  false,  or  of  the  false  packing,  or  to  have 
acted  in  any  respect  against  good  faith  or  with  any  fraudu- 
lent purpose.  The  plaintiff's  counsel,  on  the  other  hand, 
maintained,  that  the  delivery  of  samples  not  corresponding 
with  the  bulk,  was  a  false  representation  of  the  quality  of 
the  cotton,  which  must  be  considered  in  point  of  law  as 
fraudulent,  as  being  the  statement  of  a  fact  which  the 
party  making  it  did  not  know  to  be  true,  and  which  in  fact 
was  not  true,  and  which  induced  the  buyer  to  make  the 
purchase.  The  learned  Judge  directed  the  jury,  that,  unless 
they  could  see  grounds  for  inferring  that  the  defendants  or 
their  brokers  were  acquainted  with  the  fraud  that  had  been 
practised  in  the  packing,  or  had  acted  in  the  transaction 
against  good  faith  or  with  some  fraudulent  purpose,  the  de- 
fendants were  entitled  to  the  verdict  on  the  first  issue : 
whereupon  the  plaintiff's  counsel  excepted  to  the  direction 
of  the  learned  Judge,  and  insisted  that  proof  of  the  defend- 
ants or  their  brokers  being  acquainted  with  the  fraud  that 
had  been  practised  in  the  packing,  or  of  their  having  acted 
against  good  faith,  or  with  some  fraudulent  purpose,  was  not 
necessaty  to  be  given  by  him  on  that  issue,  and  tendered 

u  u2 
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1845.  a  bill  of  exceptions  accordingly.  The  jniy  found  a  verdict 
for  the  defendants  on  the  first  issue,  and  were  discharged 
by  consent  as  to  the  other  issues. 

A  wr^;  of  error  having  been  brought,  the  case  was  now 
argued  by 

Cowling,  for  the  plaintiff  in  error. — ^The  plaintiff  is  en- 
titled to  succeed  on  this  issue,  although  he  is  not  able  to 
prove  that  the  defendants  acted  fraudulently  or  with  know- 
ledge that  the  representation  was  untrue,  if  it  turned  out 
in  fact  to  be  untrue.  The  plaintiff  was  induced  to  pur- 
chase by  the  appearance  of  the  samples,  and  by  the  under- 
standing that  the  cotton  in  the  bales  corresponded  with  the 
samples ;  and  if  it  does  not  correspond,  he  is  entitled  to 
succeed,  although  he  is  not  able  to  bring  home  to  the  de- 
fendants a  knowledge  of  the  fraud.  If^  during  a  negotia- 
tion for  a  sale  of  goods,  the  vendor  makes  a  representation, 
to  induce  the  purchaser  to  complete  the  contract,  of  some- 
thing which  he  does  not  know  to  be  true,  and  which  turns 
out  to  be  false,  a  jury  would  be  warranted  in  finding  a 
verdict  for  the  purchaser,  although  he  cannot  shew  that 
the  vendor  knew  it  to  be  untrue.  It  is  not  necessary  to 
say  that  they  must  find  for  the  plaintiff;  it  is  sufficient,  in 
the  present  case,  if  they  ndght  have  done  so.  If  the  vendor 
mis-states  a  fact,  and  by  that  mis-statement  induces  the 
purchaser  to  make  the  contract,  he  is  liable  for  it,  whether 
he  knew  it  to  be  untrue  or  not.  There  is  here  every  ingre- 
dient necessary  to  support  an  action.  There  is  a  wrong 
done,  a  damnum,  and  also  an  injuria;  for  the  defendants 
have  stated  that  which  was  not  true,  although  they  might 
not  know  it  to  be  untrue.  It  is  as  much  a  legal  fraud  for 
a  party  to  make  a  statement  which  he  does  not  know  to  be 
true,  as  if  he  made  a  statement  which  he  knew  to  be  untrue, 
if  it  turns  out  to  be  so.     In  Bea:  v.  Mawbey  (a),  Lawrence, 

(a)  6  T.  R.  637. 
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J.,  says, — "  Where  a  man  swears  to  a  particular  fact,  with-  1846. 
out  knowing  at  the  time  whether  the  fact  be  true  or  false, 
it  is  as  much  peijury  as  if  he  knew  the  fact  to  be  false,  and 
equally  indictable/'  So  here,  the  defendants  are  equally 
liable  if  they  make  a  statement  that  the  cotton  in  the  bulk 
was  the  same  as  the  sample,  and  it  turns  out  to  be  other- 
wise, whether  they  knew  it  to  be  so  or  not.  Policies  of 
insurance  are  vitiated  by  any  false  representation,  though 
made  in  ignorance  of  its  being  false :  Chramy.  Sweeting  {a), 
Carter  v.  Boehm{b),  Hodgson  v.  Bichardson{c).  The  rule 
applicable  to  insurances  applies  equally  to  other  contracts. 
The  law  looks  not  to  the  motives  of  actions,  but  to  the 
general  result  of  what  the  parties  do.  The  case  of  libel  is 
analogous.  In  Chalmers  v.  Payne  (d),  Lord  Jbinger,  C.  B., 
says,  ''Where  a  publication  is  injurious  on  the  face  of  it,  it 
is  a  wrong  from  which  malice  will  be  inferred,  and  which 
makes  it  actionable,  whether  any  injury  was  intended  or  not. 
That  is  a  principle  which  is  not  confined  to  libel  only,  but 
is  a  general  principle  applicable  to  other  cases.''  The  same 
doctrine  is  laid  down  in  nearly  the  same  words  in  Fisher 
V.  Clement  (e).  There  is,  however,  a  motive  in  the  vendor 
of  goods,  to  induce' the  vendee  to  complete  the  contract ;  and 
if  a  party  is  influenced  by  a  statement  of  the  vendor  to  com- 
plete a  contract,  and  that  statement  turns  out  to  be  false  or 
untrue,  he  is  liable.  It  is  no  answer  to  say,  that  it  cannot  be 
shewn  that  the  party  had  an  improper  motive;  it  is  sufiBicient 
that  such  a  motive  might  exist,  if  the  result  to  the  plaintiff 
be  the  same.  It  may  be,  and  generally  is,  impossible  to 
prove  actual  knowledge.  In  Pawson  v.  Watson  (/),  Lord 
Mansfieldj  C.  J.,  says,  ''It  is  equally  false  for  a  man  to  un- 
dertake to  say  that  which  he  knows  nothing  at  all  of,  as  to 
say  that  is  true  which  he  knows  is  not  true."     So  here,  it 

(a)  2  SauncL  200  b,    note  1,  (d)  2  C,  M.,  &  R.  157. 
where  the  cases  are  collected.                 (e)  10  B.  &  Cr.  472. 

(b)  3  Burr.  1905.  (/)  2  Cowp.  788. 

(c)  1 W.  Black.  463. 
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1845.  is  not  necessary  to  shew  that  the  party  knew  the  statraient 
to  be  false — ^it  is  enough  to  shew  that  it  U  false,  and  leave 
him  to  explain  how  he  came  to  make  the  statement.  In 
Cooper  Y.  Gardener  [ci),  which  was  case  for  falsely  afiSnning 
that  the  goods  were  his  own  when  they  were  the  goods  of 
another,  it  was  held  that  the  declaration  was  good,  without 
saying  adens  they  were  the  goods  of  another.  That  was  a 
case  where  there  was  no  fraud,  and  where  the  party  did  not 
know  that  he  was  making  a  felse  statement;  and  yet  it  was 
held  that  the  action  lay.  Groae,  J.,  appears  to  hare  had 
this  case  in  his  mind,  in  delivering  his  judgment  in  Paaleg 
V.  Freeman  (6).  In  Schneider  v.  Heaih  (c).  Sir  James  Mans* 
field,  C.  J.,  says,  "  It  signifies  nothing  whether  a  man  re- 
presents a  thing  to  be  different  from  what  he  knows  it  to 
be,  or  whether  he  makes  a  representation  which  he  does 
not  know  at  the  time  to  be  true  or  false,  if,  in  point  of 
fact,  it  turns  out  to  be  false.''  And  in  Smoui  v.  Ilbery{d), 
Alderson,  B.,  in  delivering  the  judgment  of  the  Court, 
says, ''  It  is  a  wrong  to  state  as  true  what  the  individual 
making  such  statement  does  not  know  to  be  true,  even 
though  he  does  not  know  it  to  be  false,  but  believes,  with- 
out sufficient  grounds,  that  the  statement  will  ultimately 
turn  out  to  be  correct.  And  if  that  wrong  produces  an 
injury  to  a  third  person,  who  is  wholly  ignorant  of  the 
grounds  on  which  such  belief  of  the  supposed  agent  is 
founded,  and  who  has  relied  on  the  correctness  of  his  as- 
sertion, it  is  equally  just  that  he  who  makes  such  assertion 
should  be  personally  liable  for  its  consequences.''  [He  also 
cited  Adamson^Y.  Jarvis  {e),  Burrowes  v.  Lock{f\  FuUer 
V.  Wiisan  {g),  Comfoot  v.  Fowke  (A),  ColUne  v.  Evane  (t), 
Railton  v.  Matthews  (A).]     In  Moena  v.  Heyworth  (Q,  Lord 

(a)  Carth.  90.  (ff)  3  Q.  B.  58. 

(ft)  3  T.  R.  54.  (h)  6  M.  &  W.  358. 

(c)  3  Camp.  508.  (0   13  Law  J.  Rep.  Q.  B.  ISO. 

(d)  10  M.  &  W.  9, 10.  (*)  10  CL  &  Fin.  934. 
(0  4  Ring.  66.  (/)  10  M.  &  W.  155. 
(/)  10  Ves.  470. 
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Abmger,  C.  B.^  says,  ''The  fraud,  which  vitiates  a  contract  1845. 
and  gives  the  party  a  right  to  recover,  does  not  in  all  cases 
necessarily  imply  moral  turpitude.  There  may  be  a  mis- 
representation as  to  the  facts  stated  in  the  contract,  all  the 
circumstances  in  which  the  party  may  believe  to  be  true.'' 
Parke,  B.,  undoubtedly  says  (a),  ''To  give  a  right  of  action 
for  that  representation,  it  was,  I  think,  essential  to  prove, 
that,  by  words  ot  acts  of  the  defendants  or  their  agents,  it 
was  made  falsely,  and  for  the  improper  purpose  of  indno- 
ing  the  plaintiffs  to  purchase  the  goods  /'  but  the  most  that 
can  be  said  of  that  is,  that  it  is  the  opinion  of  one  judge 
against  another,  to  shew  that  a  bare  aflSrmation,  without  a 
warranty,  is  no  cause  of  action.  [Tindalj  C.  J.,  referred  to 
Chandelar  v.  Xopitf  (6).]  In  a  note  upon  that  case,  in 
Selw.  Nisi  Prius,  648  (c),  Mr.  Selwyn  appears  to  have 
thought  that  the  affirmation  there  mentioned  was  made 
long  prior  to  the  contract,  and  was  not  connected  with  it. 
And  in  that  case  Anderson,  J.,  was  of  the  contrary  opinion, 
and  held  that  the  deceit  in  selling  the  stone  for  a  bezoar 
stone,  when  it  was  not,  was  a  cause  of  action. 

Crong^tan,  for  the  defendant  in  error. — In  all  cases  of 
the  sale  of  chattels,  the  rule  of  caveat  emptor  applies,  so 
far  as  relates  to  the  condition  or  quality  of  the  goods,  ex- 
cept there  be  a  warranty,  or  fraud  in  the  seller.  And 
there  is  no  distinction  between  legal  and  moral  fraud  in 
cases  of  this  kind.  In  Chandelor  v.  Lcpus,  the  defendant 
sold  to  the  plaintiff  a  stone,  which  he  affirmed  to  be  a 
bezoar  stone,  when  it  was  not;  and  it  was  held  that  the 
bare  affirmation  that  it  was  a  bezoar  stone,  without  war- 
ranting it  to  be  so,  was  no  cause  of  action.  It  is  also 
there  said,  that  "  although  he  knew  it  to  be  no  bezoar 
stone,  it  is  not  material.''    That,  as  Mr.  Smith  observes, 


(a)  10  M.  &  W.  157.  (b)  Cro.  Jac.  4. 

(c)  9th  £cL 
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1845.  in  his  Leading  Cases  (a)^  has  often  been  denied;  bat  it 
was  not  necessary  to  the  decision  of  the  case,  the  main 
doctrine  of  which  has  never  been  disputed.  The  nudn  de- 
cision there  was,  that  the  plaintiff  most  either  dechire  upon 
a  contract,  or,  if  he  declare  in  tort  for  a  misrepresenta* 
tion,  he  must  aver  a  scienter.  In  Budd  v.  Fabmumer  {b), 
Tindaly  C.  J.,  points  out  the  distinction  between  a  war- 
ranty and  a  representation.  He  says, ''  Whatever  a  party 
warrants,  he  is  bound  to  make  good  to  the  letter  of  the 
warranty,  whether  the  quality  warranted  be  material  or 
not ;  it  is  only  necessary  for  the  buyer  to  shew  that  the 
article  is  not  according  to  the  warranty :  whereas,  if  an 
article  be  sold  by  description  merely,  and  the  buyer  after- 
wards  discovers  a  latent  defect,  he  must  go  further,  allege 
the  scienter,  and  shew  that  the  description  was  false  within 
the  knowledge  of  the  seller.^'  And  after  stating  that,  in 
ParJAmcn  v.  Lee  (c),  upon  a  sale  of  hops  by  sample,  with  a 
warranty  that  the  bulk  of  the  commodity  answered  the 
sample,  although  a  fair  merchantable  price  was  given,  it 
was  held  that  the  seller  was  not  responsible  for  a  latent 
defect  unknown  to  him,  but  arising  from  the  fraud  of 
the  grower  from  whom  he  purchased;  he  adds,  ''A  party 
who  makes  a  simple  representation  stands,  therefore,  in  a 
very  different  situation  from  a  party  who  gives  a  war- 
ranty.'' The  present  is  simply  the  case  of  a  representa- 
tion, and  therefore  an  action  is  not  maintainable  without 
a  scienter.  The  case  of  Meyer  v.  Evertk  {d)  turned  en- 
tirely on  its  being  a  deceitful  representation,  and  was  not 
a  sale  by  sample.  In  Freeman  v.  Baker  (e),  Parke,  J.,  says, 
^*  The  question  of  deceit  was  disposed  of  by  the  jury,  when 
they  found  that  the  defect  in  the  ship  was  unknown  to  the 
defendants.  PolkUl  v.  Walter  (/)  only  decides,  that  if  a 
person  states  what  he  knows  to  be  untrue,  and  induces 

(a)  P.  77.  id)  4  Camp.  22. 

(5)  8  Bing.  52.  (0  6  B.  &  Ad.  797. 

(c)  2  East,  313.  (/}  3  B.  &  Ad.  114. 
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another  to  act  upon  it  to  his  prejadice,  a  fraud  in  law  is  1845 
committed/'  And  Patieson,  J,,  says,  ''  The  decision  in 
PolhUl  V.  Walter  is  put  distinctly  and  pointedly  on  the 
ground,  that  the  party  knew  the  representation  he  made  to 
be  false ;''  and  Lord  Tenterden  particnlarly  guards  against 
any  other  constraction,  by  saying, ''  If  the  defendant  had 
had  good  reason  to  believe  his  representation  to  be  true, 
he  vxmld  have  incurred  no  UabUity;  for  he  would  have 
made  no  statement  which  he  knew  to  be  false:  a  case  very 
different  from  the  present."  Dobell  v.  Stevens  (a)  and  Lysney 
V.  Selby  {b)  also  shew  that  knowledge  of  the  fraud  is  a  ne- 
cessary ingredient  in  an  action  for  a  false  representation. 
SpringweU  v.  Allen{c),  again,  shews  that  the  scienter  or  fraud 
is  the  gist  of  the  action,  where  there  is  no  warranty;  and 
that  case  was  cited  as  law  by  LUtledale,  J.,  in  Early  v.  Gar^ 
rett  {d).  Williamson  v.  AlHson  («),  where  it  was  held  that 
the  scienter  need  not  be  proved,  was  a  case  of  express  war- 
ranty ;  but  that  case  also  shews  that,  in  cases  of  mere  mis- 
representation, the  allegation  of  a  scienter  must  be  made 
and  proved.  Where  there  is  a  sale  by  sample,  and  there 
is  no  warranty  or  fraud,  the  seller  is  not  liable  for  an 
unknown  defect  in  the  goods  sold :  Parkinson  v.  Lee  (/), 
Southern  v.  Howe  (jy),  Pasley  v.  F)reeman  (A),  Jendwine  v. 
Slade  (i),  Comfoot  v.  Fowke,  per  Ro^e,  B. :  Com.  Dig., 
''  Action  on  the  Case,''  (A.  8,  11),  (E.  4).  The  opinion  of 
a  majority  of  the  Judges  of  the  Court  of  Exchequer,  in 
Moens  v.  Heytaorth,  is  in  favour  of  the  view  contended  for 
by  the  defendant.  The  opinion  of  Lord  Abinger,  C.  B., 
seems  to  have  been  formed  from  his  considering  this  case 
as  governed  by  the  same  rule  applicable  to  cases  of  policies 
of  insurance,  which  have  always  been  considered  as  con- 


(a)  3  B.  &  Cr.  623.  (/)  2  East,  313. 

(6)  2  Ld.  Raym.  1118.  (g)  2  Roll.  Rep.  5. 

(c)  2  East,  448  n. ;  Aleyn,  91.  (h)  3  T.  R.  51. 

{d)  9  B.  &  Cr.  932.  (i)  2  Eep.  572. 
(«)  2  East,  446. 
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1845.  tracts  uberrimsB  fidei.  There  is^  however,  a  distmctioD 
between  other  representations  and  representations  of  that 
nature.  FuUer  v.  Wilson  is  not  the  case  of  a  representation 
as  to  the  condition  of  goods  sold.  CoUim  v.  Evohm  was  the 
case  of  a  mandatum,  and  the  defendant  was  held  not  liable 
in  the  absence  of  knowledge  or  fraud :  it  is  therefore  a 
strong  authority  in  favour  of  the  defendants.  In  Taylor  v. 
Ashton  {a)f  Parke,  B.,  said,  in  the  course  of  the  argument, 
"  I  adhere  to  the  doctrine,  that  an  action  for  deceit  will  not 
lie  without  moral  fraud ;  and  Lord  Denman,  in  the  case 
last  cited  {FkUler  v.  Wilson),  seems  to  admit  that  to  be  sa 
If  the  party  bon&  fide  believes  the  representation  he  made 
to  be  true,  though  he  may  not  know  it,  it  is  not  actionable/' 
And,  in  delivering  the  judgment  of  the  C!ourt,  the  same 
learned  Judge  says  (6), ''  It  was  contended  by  Mr.  KnowleM 
that  it  was  not  necessary  moral  fraud  should  be  committed, 
in  order  to  render  these  persons  liable ;  for  that  if  they 
made  statements  for  their  own  benefit,  which  were  calcu- 
lated to  induce  another  to  take  a  particular  step,  and  if  he 
did  take  that  step  to  his  prejudice  in  consequence  of  such 
statements,  and  such  statements  were  false,  the  defendants 
were  responsible,  though  they  had  not  been  guilty  of  any 
moral  fraud.  .  •  •  From  this  proposition  we  entirely  dissent; 
because  we  are  of  opinion,  that,  independently  of  any  con- 
tract between  the  parties,  no  one  can  be  made  responsible 
for  a  representation  of  this  kind,  unless  it  be  fraudulently 
made,**  The  argument  on  the  other  side  would  go  to  the 
extent  of  abolishing  altogether  the  use  of  the  scienter  in 
pleading;  for  if  it  be  well  founded,  there  could  be  no  case 
in  which  a  scienter  would  be  necessary.  Smoui  v.  Ubery 
was  not  a  case  of  sale,  but  of  agency,  and  is  founded  upon 
a  doctrine  first  promulgated  in  some  cases  in  the  American 
courts.  Alderson,  B.,  was  a  party  to  all  those  judgments 
which  have  been  cited  from  the  Exchequer;  and  he  never 

(a)  11  M.  &  W.  413.  (6)  P.  414. 
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supposed  that  in  Smout  v.  Ilbery  he  was  altering  the  law  1845. 
he  had  before  declared.  The  law  has  said,  that  if  a  party 
means  to  protect  himself  from  hidden  defects,  he  must 
take  a  warranty,  and  he  is  not  protected  otherwise,  unless 
he  can  make  out  fraud.  There  is  no  hardship  in  support- 
ing the  ruling  of  the  learned  Judge,  since  a  vendee  may 
always  protect  himself  by  requiring  a  warranty.  The  di- 
rection of  the  learned  Judge,  therefore,  was  perfectly  cor- 
rect, and  was  the  only  ruling  he  could  properly  have 
given. 

CowKnff,  in  reply. — ^A  distinction  has  been  endeavoured 
to  be  drawn  as  to  mandatories,  and  some  such  distinction 
has  no  doubt  been  taken  by  Mr.  Justice  Story ;  but  his  re- 
marks on  this  subject  were  not  meant  to  be  universal,  that 
it  was  in  no  case  necessary  to  shew  actual  knowledge  of  the 
fisdsehood  of  the  assertion.  [He  referred  to  Story's  Equity 
Jurisprudence,  ss.  198, 195  et  seq.,  where  the  authorities  are 
collected.]  The  question,  according  to  the  argument  on  the 
other  side,  only  comes  to  this — what  is  fraud  ?  There  is 
no  doubt  as  to  the  rule  of  caveat  emptor;  but  if  a  party  is 
misled  by  the  statement  of  the  vendor,  and  thrown  off  his 
guard  by  it,  that  rule  ceases  to  be  applicable.  The  ques- 
tion comes  back  to  what  is  recognised  as  fraud  in  law.  No 
doubt,  if  a  purchaser  can  prove  acttuU  fraud  in  the  sale,  it 
is  then  quite  dear  that  the  vendor  is  liable.  It  is  not  meant 
to  be  said  that  every  statement  that  a  vendor  makes,  and 
which  turns  out  to  be  wrong,  is  necessarily  actionable ; 
but  where  a  statement  is  made  which  is  material  to  the 
contract,  and  it  turns  out  to  be  untrue,  and  the  vendee 
is  inevitably  misled  by  it,  the  vendor  is  liable  for  it.  If 
the  result  to  the  person  injured  is  the  same,  the  law  con- 
siders it  the  same  as  if  the  motive  had  been  fraudulent.  The 
tendency  of  actions  alone  is  material;  for  instance,  a  man  is 
liable  in  trespass  for  an  involuntary  damage  to  another.  It 
is  not  contended  that  in  all  cases  a  scienter  is  superfluous, 
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1845.  but  only  that  in  cases  of  contract,  where  there  ought  to  be 
perfect  fair  dealing  between  the  parties,  it  is  unnecessary. 
Wherever  there  is  neither  a  representation  nor  a  war- 
ranty,  there  a  scienter  must  be  alleged  and  proved  :  Sel- 
wyn's  Nisi  Prius,  p.  637.  No  answer  has  been  given  as 
to  the  inconvenience  which  it  was  urged  would  arise  in 
adopting  the  test  of  actual  knowledge,  and  the  difficulty  of 
proving  it  All  that  the  plaintiff  below  could  be  called 
upon  to  shew  was,  the  existence  of  the  misrepresentation 
of  a  material  fact.  ICoUman,  J. — ^Mr.  Crompton  and  you 
do  not  agree  upon  the  meaning  of  '^  exhibiting  the  sam- 
ples ;^^  he  says  it  only  means  that  they  are  fairly  drawn 
from  the  bulk,  but  you  say  the  meaning  must  be  that  the 
bulk  corresponded  with  the  samples.]  It  must  be  taken 
upon  the  bill  of  exceptions  that  there  was  a  misrepresen- 
tation, and  the  Judge  assumes  it  to  be  so.  [Mauk,  J. — 
The  utmost  that  you  can  argue  is,  that  it  was  a  prim&  facie 
case  of  fraud,  and  therefore  there  was  a  point  for  the  jury 
as  to  the  fraud.]  It  is  a  prim&  fade  case  of  legal,  not  of 
moral  fraud.  The  proposition  now  advanced  is  consistent 
with  all  the  authorities  which  have  been  dted.  There  is 
no  reason  why  policies  of  insurance,  to  which  this  doctrine 
is  admitted  to  apply,  should  be  construed  differently  from 
other  contracts.  Chandehr  v.  Lapus  is  a  case  of  little  or 
no  authority;  and  if  it  proves  anything,  it  proves  too 
much.  It  is  impossible  to  say  how  much  of  it  is  law,  and 
one  part  of  it  clearly  is  not.  [Tlndalf  C.  J.— It  has  been 
only  overruled  as  to  that  part  where  it  is  said  that  know- 
ledge was  immaterial.]  Pasley  v.  lireeman,  and  that  dass 
of  cases,  were  not  cases  of  dealing  between  the  parties 
for  the  sale  and  purchase  of  goods;  they  are  cases  of 
agency,  in  which  it  is  not  disputed  that  a  sdenter  and 
moral  fraud  must  be  proved*  [Tindal,  C.  J. — It  would  be 
strange  if  there  were  not  an  analogy  between  cases  of  deal- 
ing and  other  cases  of  representation.  The  only  difference 
is,  that  the  one  is  stronger  for  the  jury  to  find  fraud  in 
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than  the  other.]  In  Budd  v.  Fairmaner,  the  representation  1846. 
was  of  a  trifling  matter,  which  could  not  have  influenced 
the  party  in  making  the  contract.  But  where  the  repre- 
sentation is  of  a  matter  material  to  induce  the  party  to 
purchase  the  goods,  it  is  equivalent  for  this  purpose  to  a 
warranty.  Freeman  v.  Baker  was  the  case  of  the  sale  of  a 
ship  wUh  all  faults,  which  would  have  the  effect  of  putting 
the  purchaser  on  his  guard.  In  all  such  cases  the  rule  of 
caveat  emptor  applies.  In  Lysney  v.  Selby,  Lord  Holt, 
although  he  uses  the  word  false,  does  not  say  false  to  his 
knowledge;  and  Powell,  J,,  takes  the  same  view;  and  they 
both  say  there  was  no  fraud.  In  SpringweU  v.  AOen, 
there  was  neither  warranty  nor  representation.  In  WiU 
Uamson  v.  Allison,  there  was  an  express  warranty,  and  the 
scienter  was  not  necessary.  In  Taylor  v.  Ashion,  there 
was  no  dealing  between  the  parties,  and  there  the  repre- 
sentation was  made  before,  and  not  at,  the  time  of  the 
contract.  Xiooking  at  all  the  cases  together,  the  author- 
ities are  strong  in  favour  of  the  plaintiff. 

The  judgment  of  the  Court  was  pronounced  by 

TiNDAL,  C.  J. — We  think  the  direction  of  the  learned 
Judge  was  perfectly  correct. 

The  action  is  brought  for  a  false  and  fraudulent  repre- 
sentation, alleged  to  have  been  made  by  the  defendants, 
on  the  sale  of  certain  cotton  to  the  plaintiffs,  that  the 
cotton  was  of  the  same  description,  and  of  equal  and  like 
quality,  with  the  sample  by  them  exhibited,  whereas  in 
fact  it  was  not:  the  action  not  being  brought  upon  an 
express  warranty,  nor  any  express  allegation  being  laid  in 
the  declaration,  that  the  defendants  knew  at  the  time 
that  the  bulk  of  the  cotton  did  not  equal  in  description  or 
quality  the  sample  which  had  been  so  exhibited. 

Upon  the  trial,  the  learned  Judge  directed  the  jury,  that, 
unless  they  could  infer  that  the  defendants  or  their  brokers 
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1846.  were  acquainted  with  the  fraud  that  had  been  practised  in 
the  packing,  or  had  acted  in  the  transaction  against  good 
faith,  or  with  some  fraudulent  purpose,  the  defendants 
were  entitled  to  the  verdict;  and  we  think  this  the  proper 
direction. 

The  rule  which  is  to  be  derived  from  all  the  cases  ap- 
pears to  us  to  be,  that  where,  upon  the  sale  of  goods,  the 
purchaser  is  satisfied  without  requiring  a  warranty  (which 
is  a  matter  for  his  own  consideration),  he  cannot  recover 
upon  a  mere  representation  of  the  quality  by  the  seller, 
unless  he  can  shew  that  the  representation  was  bottomed 
in  fraud.  If,  indeed,  the  representation  was  false  to  the 
knowledge  of  the  party  making  it,  this  would  in  general 
be  conclusive  evidence  of  fraud ;  but  if  the  representation 
was  honestly  made,  and  believed  at  the  time  to  be  true  by 
the  party  making  it,  though  not  true  in  point  of  fact,  we 
think  this  does  not  amount  to  fraud  in  law,  but  that  the 
rule  of  caveat  emptor  applies,  and  the  representation 
itself  does  not  furnish  a  ground  of  action.  And  although 
the  cases  may,  in  appearance,  raise  some  difference  as  to 
the  effect  of  a  false  assertion  or  representation  of  title  in 
the  seller,  it  will  be  found,  on  examination,  that  in  each  of 
those  cases  there  was  either  an  assertion  of  title  embodied 
in  the  contract,  or  a  representation  of  title  which  was 
false  to  the  knowledge  of  the  seller. 

The  rule  we  have  drawn  from  the  cases  appears  to  us 
to  be  supported  so  clearly  by  the  early,  as  well  as  the 
more  recent  decisions,  that  we  think  it  unnecessary  to 
bring  them  forward  in  review ;  but  satisfy  ourselves  with 
saying,  that  the  exception  must  be  disallowed,  and  the 
judgment  of  the  Court  of  Exchequer  aflBrmed. 

Judgment  affirmed. 
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IN   THE   HOUSE   OP   LORDS. 
{In  Error  from  the  Court  of  Exchequer  Chamber). 

— • —  1845. 

Hatfield  v,  Phillips  and  Others.  July  1. 

1  HE  Court  of  Exchequer  Chamber  having  held  that  the  A..  rc»i<UDg 

*  ,  .  abroad,  being 

direction  and  charge  of  Lord  Abinger,  C.  B.^  in  this  case^  the  owner  of 
was  correct^  and  affirmed  the  judgment  of  the  Court  of  ^^ed  ti?«n  bj 
Exchequer  (a),  a  writ  of  error  to  the  House  of  Lords  was  ^^kLg^th^' 
brought  by  the  plaintiff  below  (the  defendant  in  the  ori-  deUvcrabie  in 

Ixindon  to  the 

ginal  suit),  which  was  argued  on  the  16th  and  2l8t  of  Feb-  consignee  or 
ruary,  and  the  24th  and  80th  of  June  last,  by  wd'hi^'in- 

doned  the  bill 
of  lading  in 

KeUy^    Wortley,  and  Sir  /•  Bayley,  for  the  plaintiff  blank,  trans- 
in  error  {b),  —  The  question  in  this  case  is,  whether  factor,  with 
the  plaintiffs,  the  consignors  of  a  cargo  of  tobacco,  by  in-  J^^g^^  ^ 
trusting  Warwick  &  Clagett  with  it  for  the  purpose  of  "W  the  goods. 

Xhe  factor  re* 

sale,  must  not  be  taken  to  have  intrusted  them  with  the  ceiled  the 
dock-warrants,  and  with  all  other  dx>cuments  which  the  fhem'ln^is 
possession  of  the  bills  of  lading  enabled  them  to  obtain  in  ShTc" to*  ** 
the  course  of  business.    The  consignors  sent  the  goods  to  house,  and  ob- 
this  country  for  the  purpose  of  sale.     [The  Lord  Chancel-  the  pnVity  or 

express  con- 
sent of  the  owner,  a  dock-warrant  in  his  own  name,  it  being  the  usage  at  the  docks  to  giYt  such 
document  to  the  person  in  whose  name  they  are  entered,  and  pledged  such  dock-warrant  for 
advances  beyond  the  charges  for  which  the  factor  had  a  lien : — Heldf  that,  under  these  drcum- 
stances,  the  &ctor  was  not  intrusted  with  a  dock-warrant,  within  the  meaning  of  the  stat.  6  Geo. 
4,  c.  94,  s.  2. 

A  party  intrusted  with  the  bill  of  lading  for  the  purpose  of  selling  the  goods  mentioned  in 
it,  is  not,  in  consequence  of  being  so  intrusted,  to  be  considered  as  intrusted  with  the  dock- 
warrant,  notwithstanding  that  his  possession  of  the  bill  of  lading,  and  of  the  goods  under  it, 
enables  him  to  obtain  the  dock-warrant. 

(a)  See  9  M.  &  W.  647.  and  the  arguments  given  more  in 

(b)  See   12  C\.   Sc  Fin.   343,      detail, 
where  the  facts  are  fully  stated, 
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1845.        lor. — Is  not  the  question  this :  whether  the  delivery  of  the 
Hatfibld     ^^  ^^  lading  is  not  evidence  of  an  intrusting  with  the  dock- 
^'  warrants  ?]     It  is  rather  more.    The  consignment  being 

for  the  purpose  of  sale,  and  such  sale  only  being  to  be 
effected  by  a  dock-warrant  or  delivery  order,  ther  question 
is,  whether  the  intrusting  with  the  bill  of  lading  was  not 
an  intrusting  for  the  purpose  of  an  absolute  disposal  of  the 
goods.  The  earliest  case  on  this  subject  is  that  of  Paier^ 
son  V.  Task  {a),  which  will  be  relied  upon  by  the  defendants. 
There  it  was  held  by  Lee,  C.  J.,  that,  though  a  factor  has 
power  to  sell,  and  thereby  bind  his  principal,  yet  he  cannot 
bind  or  affect  the  property  of  the  goods  by  pledging  them  as 
a  security  for  his  own  debt,  though  there  is  the  forknidity  of 
a  bill  of  parcels  and  a  receipt.  But  it  does  not  appear  from 
that  case,  whether  the  goods  had  been  consigned  to  the  foe- 
tor  for  sale  or  for  pledge,  or  with  what  authority;  and  with- 
out knowing  that,  it  is  impossible  to  say  whether  the  case 
has  any  application  or  not.  And  the  decision  in  that  case, 
which  was  undoubtedly  followed  by  others,  was  considered 
so  contrary  to  the  usage  of  trade,  and  to  commercial  prac- 
tice, that  it  met  with  great  disapprobation  in  the  mercan- 
tile world,  and  the  Legislature  at  length  altered  the  law  by 
the  6  Geo.  4,  c.  94;  and,  by  the  2nd  section  of  that  act  it 
was  enacted,  ^'That  any  person  or  persons  intrusted  with  and 
in  possession  of  any  bill  of  lading,  India  warrant,  dock- war- 
rant, warehouse-keeper's  certificate,  wharfinger's  certificate, 
warrant,  or  order  for  delivery  of  goods,  shall  be  deemed 
and  taken  to  be  the  true  owner  or  owners  of  the  goods, 
wares,  and  merchandize  described  and  mentioned  in  the 
said  several  documents  hereinbefore  stated  respectively,  or 
either  of  them,  so  far  as  to  give  validity  to  any  contract  or 
agreement  thereafter  to  be  made  or  entered  into  by  such 
person  or  persons  so  intrusted  and  in  possession  as  afore- 
said, with  any  person  or  persons,  body  or  bodies  politic  or 

(a)  2  Str.  1178. 
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corporate,  for  the  sale  or  diaposition  of  the  said  goods,  1846 
wares,  and  merchandize,  or  any  part  thereof,  or  for  the 
deposit  or  pledge  thereof,  or  any  part  thereof,  as  a  security 
for  any  money  or  negotiable  instrument  or  instruments 
advanced  or  given  by  such  person  or  persons,  body  or 
bodies  politic  or  corporate,  upon  the  faith  of  such  several 
documents,  or  either  of  them.''  Now,  a  person  who,  by 
the  act  of  the  consignor,  acquires  an  absolute  power  of  dis- 
posing of  the  goods,  and  of  the  documents  representing 
them,  may  surely  be  fairly  said  to  be  intrusted  with  the 
documents  and  the  goods.  To  hold  that  the  factor  is  not 
intrusted  by  the  owner,  would  be  to  defeat  the  object  of  the 
statut^Tand  to  enable  the  owner  of  the  goods,  or  the  fac- 
tor, or  both,  by  colluding  together,  to  commit  frauds  upon 
the  persons  whom  the  Legislature  meant  to  protect.  [The 
Lord  Chancellor. — ^The  factors  had  instructions  to  sell: 
could  they  do  so  without  obtaining  a  dock-warrant  or  a 
delivery  order?]  No;  they  must  have  either  the  one  or 
the  other,  according  to  the  usual  course  of  trade.  [The 
lard  Chancellor. — ^You  say,  where  a  party  gives  general 
instructions  to  sell,  he  thereby  authorizes  the  factor  to  do 
everything  that  is  necessary  for  that  purpose.  Could  the 
factor  at  once  get  the  dock-warrant  or  the  delivery  order; 
and,  if  he  did  so,  might  he  pledge  it?]  He  might;  and 
therefore  this  case  is  clearly  within  the  statute.  It  was 
thereby  intended  that  the  lender  of  money  on  such  secu- 
rity as  this  should  not  be  bound  to  inquire  whether  a 
person  who  had  possession  of  the  goods,  or  the  dock* 
warrants,  was  as  against  all  the  world  entitled  to  the  pos- 
session of  them.  [The  Lord  Chancellor. — You  say  the 
statute  says  to  the  owner  of  the  goods, ''  If  you  iniruat  a 
person  with  them,  you  must  take  the  consequences  of  it.^ 
But  suppose  the  owner  sends  a  bill  of  lading,  with  in- 
structions to  the  factor  not  to  sell  the  goods  for  six 
months;  he  would  have  authority  to  get  the  goods,  but 
would  not  have  the  right  to  dispose  of  them.    I  do  not 

VOL.  XIV.  XX  M.  w. 
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1845.^  think  he  is  intrusted^  merely  beeaose  be  has  the  power  to 
do  what  the  owners  have  ordered  him  not  to  do.]  The  au- 
thority to  sell  and  the  power  to  sell  must  not  be  oonfonnded^ 
at  least  where  the  interests  of  third  parties  are  to  be  af- 
fected. The  frctors  were  here  intrusted  with  the  power, 
for,  upon  receipt  of  the  bill  of  ladingi  they  had  absolute 
power  over  the  goods.  Third  parties  were  not  bound  to  in- 
quire whether  they  were  authorised  to  exerme  that  power* 
[TV  Lard  Ckonc^hr. — But,  as  is  well  argued  by  Mr. 
Crotnptan,  in  pMUips  y.  HtUh  (a),  **  A  mere  enaUing  is  not 
an  intrusting.  Suppose  I  give  a  man  the  key  of  my  bureawu 
in  ordier  to  go  and  bring  out  of  it  particular  pap«^  a^d 
he  takes  out  of  it  other  papers;  can  it  be  said  that  I  intrust 
him  with  the  latter,  because,  by  giving  him  the  key,  I  en- 
abled him  to  obtain  them  i"]  That  is  not  quite  applicable 
to  the  present  case.  Where  a  foreign  consignor  sends  goods 
with  a  bill  of  lading  and  instructiona  to  sell,  there  ia  vk 
implied  authority  to  do  aU  that  ia  necessary  for  that  pur- 
pose, and  the  consignee  must  be  considered  as  intrusted 
with  the  good^  because,  without  being  so  ii^trustedj  be 
could  not  carry  into  eflfoct  the  orders  of  his  prindpaL  The 
Legislature  so  considered  it,  and,  for  the  protection  of  third 
parties,  intended  to  put  pledges  of  the  symbols  of  goods  on 
the  same  footing  with  pledges  of  the  goods  themselvesj 
and  whenever  a  factor  is  intrusted  with  the  bill  of  lading, 
and  with  the  symbols  of  the  goods,  he  is  equally  intrusted 
with  the  goods  themselves.  The  framers  of  the  statute 
well  knew  that  the  goods  themselves  were  never  pledged, 
but  only  the  instruments  that  were  the  symbols  of  them; 
and  the  statute,  therefore^  only  uses  words  which  indicate 
a  dealing  with  the  goods  by  means  of  the  instruments  which 
are  the  symbols  of  the  goods.  The  very  character  of  factor 
implies  that  he  is  intrusted  with  the  goods:  Mace  v.  Oi- 
deUifi),  Martin  v.  Coles{c).    Mr.  Bell,  in  hia  Commentaries 

(0)  6  M.  &  W.  587>  588.      (h)  Cowper^  232.      (c)  1  M.  &  Mm.  14^. 
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en  the  Laws  of  Scotland  {a),  sbews  that  a  factor  is  dis-  1845. 
tinguiahed  from  a  broker,  by  being  intrusted  with  goods  as 
if  they  were  his  own.  [They  also  dted  Crawshay  v.  7%om- 
imi{b)y  St^dmrt  v.  Dunken{c),  Howes  v.  iraiMn{d),  and 
Pickering  X.  Bmk(e).']  If  it  be  established  that  the  goods 
themselves  are  intrusted  to  the  factor,  he  has  dearly  the 
right  to  pledge  the  documents  which  represent  them.  And 
where  the  factor  becomes  entitled  to  the  documents  which 
represent  the  goods,  and  it  becomes  his  duty  to  create 
those  documents,  it  cannot  be  said  that  he  is  not  intrusted 
with  the  documents  themselves  when  he  obtains  them. 
80  here,  Warwick  &  Clagett  must  be  considered  as  in* 
trusted  with  the  dock-warrants,  which  they  were  entitled 
and  indeed  bound  to  call  into  existence,  for  the  very  pur- 
pose of  dealing  with  the  goods  in  the  manner  directed  by 
their  prindpal.  They  were  at  least  entitled  to  pledge  the 
goods  to  the  amount  which  they  had  advanced  for  freight 
and  other  charges,  for  which  it  is  perfectly  clear  they  had 
a  lien;  and  they  had  therefore  a  legal  right  to  a  dock- 
warrant  in  respect  of  their  Uen  on  the  goods. 

The  document  and  the  creation  of  it  being,  therefore, 
lawful,  the  secret  intention  of  the  factor  to  abuse  that 
legal  right  cannot,  as  to  a  third  party,  render  his  creation  of 
that  document  unlawful 

Jervis,  Crampion,  and  fVaddington,  for  the  defendants  in 
error,  were  not  called  upon  to  address  the  House. 

The  LoBD  Chancbllob. — We  have  advised  with  the 
learned  Judges  upon  this  subject,  and  do  not  think  it  ne- 
cessary to  hear  the  counsel  on  the  part  of  the  defendants 
in  error.  Their  Lordships  are  now,  I  believe,  prepared  to 
fiivour  us  with  their  view  of  the  case.    The  question  to  be 

(fl)  Vol.  1,  pp.  195»  385.  (d)  2  B.  &  Cr.  540. 

(6)  2  Mylne  &  Cr.  1.  (e)  16  East,  38. 

{€)  2  Camp.  344. 

xx2 


670  CASS   IN   THE    HOTT8B8  OF  LOBDBj 

1845.  submitted  to  the  Judges  is  in  these  terms : — "  A.^  residing 
abroad,  being  the  owner  of  goods,  consigned  them  by  a 
bill  of  lading,  making  them  deliverable  in  London  to  the 
consignee  or  his  assigns,  and  having  indorsed  the  bill  of 
lading  in  blank,  transmitted  it  to  his  factor,  with  instnic* 
tions  to  receive  and  sell  the  goods.  The  factor  receives 
the  goods,  enters  them  in  his  own  name  at  the  Custom- 
house, and  obtains,  without  the  privity  or  express  consent 
of  the  owner,  (by  reason  of  the  goods  being  entered  in  his 
own  name  at  the  Custom-house),  a  dock-warrant  in  his  own 
name,  it  being  the  usage  at  the  docks  to  give  such  docu- 
ment to  the  person  in  whose  name  they  are  entered,  and 
pledges  such  dock-warrant  for  advances  beyond  the  charges 
for  which  the  factor  has  a  lien.  Is  it  a  consequence  of  law, 
under  these  circumstances,  that  the  fiuH;or  was  intrusted 
with  the  dock-warrant,  within  the  meaning  of  the  act  of 
Parliament,  6  Geo.  4,  c.  94,  s.  2?'' 

TiNDAL,  C.  J.,  delivered  the  opinion  of  the  Judges. — I 
am  requested  by  my  Brethren  to  state  our  opinion  upon 
the  question  now  put  by  your  Lordships  to  be,  that,  under 
the  circumstances  supposed  by  that  question,  it  is  not  a 
consequence  of  law  that  the  factor  was  intrusted  with  the 
dock- warrant,  within  the  meaning  of  the  act  of  Parliament, 
6  Geo.  4,  c.  94,  s.  2 ;  for  we  consider  the  proper  interpre- 
tation of  that  section  to  require,  that  there  should  be  not 
only  a  possession  by  the  factor  of  the  document  upon 
which  the  advance  is  made,  but  an  actual  intrusting  of 
him  with  such  document  by  the  owner  of  the  goods^  or  a 
possession  under  such  circumstances  as  that  an  actual  in- 
trusting may  be  inferred  therefrom.  We  think  the  act  in- 
tended, that,  where  the  owner  of  the  goods  did  not  deliver 
or  cause  to  be  delivered  to  the  factor  the  document  in 
question,  but,  on  the  contrary,  the  factor  obtained  it  for 
himself,  it  should  appear  that  he  obtained  the  possession 
of  it  under  circumstances  which  shew  the  owner  of  the 
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goods  intended  him  to  have  such  posseuion,  or  that  it  1846. 
should  appear  that  the  owner  had  the  opportunity,  if  he  Hatvisld 
had  thought  proper  to  exercise  it,  of  giving  notice  to  the  phuIips 
world  upon  the  face  of  the  document,  or  otherwise,  that  he 
did  intend  to  allow  it  be  parted  with  in  any  other  manner 
than  for  his  own  use.  The  statute  enables  the  factor  to 
pledge  the  goods  to  the  extent  of  his  own  lien  or  interest, 
but  he  cannot  give  a  greater  interest  than  he  has  himself, 
except  by  the  production  of  a  document,  and  he  cannot  do 
that  unless  he  is  intrusted  with  that  document  by  the 
owner.  The  circumstances  supposed  by  your  Lordships' 
question  appear  to  us  to  furnish  no  other  conclusion,  than 
that  the  owner  of  the  goods,  by  transmitting  the  bill  of 
lading  indorsed  in  blank  to  the  factor,  enabled  him  in  the 
usual  course  to  obtain  the  possession  of  the  goods;  but 
they  furnish  no  conclusion  of  law  in  determining  the 
question  whether  the  factor  was  intrusted  with  the  dock- 
warrant,  which  he  obtained  by  means  of  having  procured 
the  goods  to  be  warehoused  in  his  own  name. 

The  Lord  Chancellor. — I  entirely  agree  with  the 
opinion  which  has  been  so  well  expressed  by  the  learned 
Lord  Chief  Justice.  Messrs.  Warwick  &  Clagett  were  the 
consignees  of  the  goods ;  they  were  intrusted  with  the  bill 
of  lading,  and,  as  intrusted  with  the  bill  of  lading,  they  were 
also  intrusted  with  the  possession  of  the  goods,  and  had 
all  the  rights  incident  to  that  possession,  the  right  to  pledge 
the  goods  to  the  extent  of  any  lien  they  had  upon  them 
being  one.  The  Legislature  has  drawn  a  distinction  between 
persons  intrusted  with  the  possession  of  goods,  and  persons 
intrusted  with  those  documents  which  are  mentioned  in  the 
act, — documents  which,  among  merchants,  are  considered 
as  evidence  of  title,  and  pass  by  indorsement  from  one  per- 
son to  another.  The  Legislature  intended  to  draw  a  distinc- 
tion between  the  two ;  and  if  we  were  to  hold  that  a  person 
intrusted  with  the  possession  of  goods,  or  with  the  bill  of 
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^0^-^  lading  which  enabled  him  to  get  possession  of  them,  was,  as 
a  matter  of  coarse,  to  be  considered  as  intrusted  with  the 
dock-warrant  or  other  instrument  mentioned  in  the  act  of 
Parliament,  there  would  be  an  end  of  this  distinction.  I 
therefore  think  that  the  opinion  of  the  learned  Judges  is 
correct,  viz.  that  the  party  intrusted  with  the  bill  of  lading 
for  the  purpose  of  sale  is  not,  in  consequence  of  being  so 
intrusted,  to  be  considered  as  intrusted  with  the  dock* 
warrant,  notwithstanding  that  his  possession  of  the  bill  of 
lading,  and  of  the  goods  under  it,  enables  him  to  obtain  the 
dock-warrant  I  am  therefore  of  opinion,  that  the  sum- 
ming up  of  the  learned  Judge  in  this  respect  was  correct, 
and  that  the  exceptions  cannot  be  maintained;  and  I  pro- 
pose that  your  Lordships'  judgment  shall  be  giyen  for  the 
defendants  in  error. 

Lord  Brougham. — ^My  Lords,  that  is  the  opinion  which 
I  entirely,  throughout  the  arguments,  both  now  and  upon 
the  former  occasion,  arrived  at  in  considering  this  case* 
We  heard  part  of  the  arguments  in  the  absence  of  my 
noble  and  learned  friend  on  the  woolsack,  and  we  thought 
there  was  a  disposition,  and  in  fact  a  necessity,  on  the  part 
of  the  plaintiff  in  error,  to  contest  the  opinion  of  almost  all 
the  learned  Judges  who  had  given  their  opinions  upon  the 
subject,  and  that  it  was  necessary,  therefore,  to  hear  it 
argued  over  again,  and  that  we  should  delay  the  further 
consideration  of  the  question,  and  have  it  argued  in  the 
presence  of  the  learned  Judges.  I  have  come  to  no  different 
opinion  now  from  that  which  I  entertained  formerly ;  in 
fact,  the  reasons  given  by  my  noble  and  learned  friend,  fol- 
lowing the  opinion  of  the  learned  Judges,  so  succinctly  stated 
by  the  Lord  Chief  Justice  of  the  Common  Pleas,  appear  to 
be  perfectly  satisfactory,  and  to  take  the  proper  distinc- 
tion. I  am  therefore  of  opinion,  with  my  noble  and  learned 
friend,  that  your  Lordships  would  do  well  to  give  judgment 
for  the  defendants  in  error.  J^.dgment  affirmed. 
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MEMORANDA. 

Sir  WiUiam  Webb  Follett,  her  Majesty's  Attorney-Oe- 
neral»  died  in  Triftity  Vacation  (Saturday,  Jnne  S8). 

Sir  Frederick  Thesiger,  her  Majesty's  Solicitor-Oeneral, 
succeeded  to  the  office  of  Attorney-General ;  and 

FUzroy  Kelly,  Esq.,  one  of  her  Majesty's  Counsel,  was 
appointed  her  Majesty's  Solicitor-General,  and  subse- 
quently received  the  honour  of  Knighthood. 

In  this  Vacation,  Mr.  Serjt.  8hee  received  a  patent  of 
precedence,  entitling  him  to  rauk  next  after  WtUiam  Page 
Wood,  Esq.,  Q.  C:  Montagu  Chambers,  of  Lincoln's  Inn, 
Esq.,  was  appointed  one  of  her  Majesty's  Counsel,  to  rank 
next  after  Mr.  Serjt  Shee;  and  Robert  Aikn,  of  Gray's 
Inn,  Esq.,  was  called  to  the  degree  of  the  coif,  and  gave 
rings  with  the  motto  "  Hie,  per  tot  casus." 
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2^^^  3,  LocKHART  V.  Barnard. 

Ahaod-biU  Assumpsit.— The  declaration  stated,  tbat  heretofore, 

itolaTparod  ^  ^i^>  on  &c.,  the  defendant  caused  to  be  printed  and 

ofjmo'to'^^  published  a  certain  advertisement,  stating  that  a  certain 

"whoefw  parcel,    directed  to    Messrs.   Sir  Charles  Price  &  Co., 

ibonld  ffiTe 

•acfa  informa-     bankers.  King  William  Street,  London,  containing  cer* 

had  to  the  ^^^  hAuk  notes,  together  with  sundry  bills  of  exchange, 
Mrlj  appro-       specially  indorsed,  payable  to  the  order  of  the  said  Sir 

guiltjpartiM: 
—HM,  that 
the  informa- 

riTeoTnotin      ^^^  defendant  did  thereby  promise,  that  whoever  would 

mereoonTeraa-  mnye  such  information  as  might  lead  to  the  immediate  re- 
noDi  out  with  ^ 

a  view  to  its  covery  of  the  above  parcel  if  lost,  or  to  the  early  appro- 
either  to  the  '  hension  of  the  guilty  parties  if  stolen,  should  receive  a 
K^^rSSd^  reward  of  £100.  And  the  plaintiff  saith,  that  the  said 
to  hii  agent,  or 

to  lome  penon  having  authority  by  law  to  apprehend  the  criminal.  And  where  the  communi- 
cation  was  first  made  bj  the  plaintiiT  to  C.  in  conTersation,  bat  the  information  was  afterwards 
communicated  to  a  constable  jointly  by  the  plaintiff  and  C,  it  was  held  that  they  both  onght  to 
have  joined  in  the  actioQ. 


guilty  parties:''  Charles  Price  &  Co.,  had  been  lost  or  stolen  in  London 
the  informa-      on  the  affcemoon  of  Monday  the  25th  then  instant;  and 
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parcel  was  stokn,  and  that  he^  confiding  in  the  said  pro-  1846. 
mise  of  the  defendant,  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  did  give  such  in- 
formation as  did  then  lead  to  the  early  apprehension  of  the 
guilty  party,  to  wit,  one  J.  Bichards,  who  was  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  tried  and  con- 
victed as  such  guilty  party  as  aforesaid,  whereof  the  de- 
fendant afterwards,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice; 
whereby  and  by  reason  of  the  premises,  the  defendant  be- 
came and  was  liable  to  pay  the  said  sum  of  £100  to  the 
plaintiff,  when  he  the  defendant  should  be  thereunto  re- 
quested.— Breach,  the  non-payment  of  the  said  sum  of 
£100,  or  anypart  thereof. 

The  defendant  pleaded,  first,  non  assumpsit ;  secondly, 
that  the  plaintiff  did  not  give  such  information  as  did  lead 
to  the  early  apprehension  of  the  said  J.  B.  in  the  declara- 
tion named,  modo  et  form&;  thirdly,  that  J.  B.  was  not  the 
only  guilty  party,  modo  et  form&. 

At  the  trial,  before  Alderson,  B.,  at  the  last  assizes 
for  the  county  of  Bedford,  it  appeared  that  this  action 
was  brought  to  recover  a  reward  offered  by  the  defendant 
for  the  recovery  of  a  lost  parcel,  containing  bank  notes 
and  bills  of  exchange,  sent  from  Bedford  to  London  by 
coach,  A  hand-bill  was  admitted  and  read,  which,  so  far 
as  it  related  to  this  case,  was  as  follows : — ''  £100  Beward. 
— ^Lost  or  stolen,  in  London,  on  the  afternoon  of  Monday 
the  25th  inst.,  a  parcel  directed  to  Messrs.  Sir  Charles 
Price  &  Co.,  bankers.  King  William  Street,  London,  con- 
taining the  following  bank  notes,  together  with  sundry  bills 
of  exchange,  specially  indorsed  payable  to  the  order  of 
Messrs.  Sir  Charles  Price  &  Co.,  payment  of  all  which  has 
been  stopped."  [Here  followed  a  list  of  the  notes.] 
''  Whoever  will  give  such  information  as  will  lead  to  the 
immediate  recovery  of  the  above  parcel,  with  its  contents 
safe,  if  lost,  or  the  early  apprehension  of  the  guilty  parties 
if  stolen,  shall  receive  the  above  reward.    Measures  are 
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1846.  taken  for  discovery^  if  the  above  notes  or  bilh  are  at-^ 
tempted  to  be  fraudulently  circulated. — ^27tli  September^ 
1848/'  It  was  provedj  that  BichardSy  who  was  afterwards 
convicted  of  the  felony,  came  on  the  82nd  of  May^  1844, 
to  the  plaintiff's  shop,  and,  in  payment  for  three  pairs  of 
stockings,  tendered  a  j610  bank  note.  The  plaintiff  de« 
sired  him  to  write  his  name  on  the  note,  and  afterwards 
gave  him  the  change  for  it.  After  making  inquiries  as  to 
the  address  which  Richards  had  written  on  the  note,  the 
plaintiff  suspected  it  to  be  a  forgery,  and  communicated  his 
suspicions  to  a  person  named  Cheshire,  who  thereupon  in^ 
formed  the  plaintiff  that  Richards  had  also  passed  notes  to 
himself  and  others.  Having  afterwards  heard  of  the  rob- 
bery, the  plaintiff  and  Cheshire  related  the  above  circum-^ 
stances  to  several  of  their  neighbours,  and  in  the  course  of 
conversation,  the  plaintiff  proposed  to  go  for  a  constable ; 
but  a  groom  named  Robinson,  who  was  present^  said  he 
bad  better  go,  and  accordingly  went  and  brought  back  the 
constable,  who,  upon  the  information  he  received,  was  en- 
abled to  find  out  and  apprehend  Richards.  The  plaintiff 
was  the  only  person  who  could  identify  him  as  having  had 
any  part  of  the  stolen  property  in  his  possession.  Richards 
was  afterwards  convicted  and  transported.  Two  objec- 
tions were  made  on  behalf  of  the  defendant:  first,  that  the 
oommunication  made  by  the  plaintiff  to  Cheshire  was  not 
such  information  as  entitled  the  plaintiff  to  recover,  it 
not  having  been  made  either  to  the  party  offering  the  re- 
ward or  any  agent  of  his,  or  to  any  person  authorised  by 
law  to  apprehend  the  criminal;  secondly,  that  the  inform- 
ation to  the  constable^  being  made  jointly  by  the  plaintiff 
and  Cheshire,  was  not  such  information  by  the  plainiiff 
akme  as  led  to  the  apprehension  of  J.  R.,  and  that  Cheshire 
should  have  been  joined  in  the  action  as  a  co-plaintiff.  On 
the  first  issue^  the  learned  Judge  directed  the  jury  to  find 
for  the  plaintiff^  which  they  accordingly  did;  on  the  second^ 
he  desired  them  to  consider^  whether^  in  their  opinion,  the 
plaintiff  communicated  his  information  to  the  constable  in 
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the  first  instance;  and  if  they  thought  he  had  not^  then  1845. 
whether  the  communication  to  Cheshire  was  made  with  a 
▼iew  to  its  being  communicated  by  him  to  the  constable, 
or  whether  it  was  not  made  to  him  merely  with  a  view  to 
further  inquiiy,  and  that  both  afterwards  gave  joint  inform 
mation  to  the  constable.  The  jury  found,  that  the  infonna- 
tion  given  to  the  constable  by  Bobinson,  and  which  led  to 
the  apprehension  of  the  criminal,  was  the  joint  information 
of  the  plaintiff  and  Cheshire.  The  second  issue  was  there- 
upon entered  for  the  defendant,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  himself,  if  the  Court 
should  be  of  opinion  that  the  plaintiff  was  entitled  to  suc- 
ceed upon  the  finding  of  the  jury. 

Byks,  Seijt.,  now  moved  accordingly. — ^First,  the  in- 
formation given  by  the  plaintiff  to  Cheshire  in  the  firvt 
instance,  and  which  led  to  the  apprehension  of  the  felon, 
was  sufficient  information  within  the  meaning  of  this  ad- 
vertisement. It  is  sufficient  if  the  information  be  given 
to  the  defendant  or  to  his  agent,  or  to  a  peace  officer,  or 
to  any  other  person,  provided  it  actually  leads  to  the  ap» 
prehension  of  the  offender.  The  case  of  Laneoiier  v. 
fFabh{a)  is  the  leading  case  upon  this  subject.  There 
it  was  held,  that  the  only  person  entitled  to  the  reward 
was  he  who  firsi  gave  information  by  which  the  stolen 
notes  were  traced  to  the  robbers,  so  as  to  ensure  their  con« 
viction,  and  that  it  was  not  necessary  that  such  inform- 
ation should  be  communicated  to  the  party  robbed,  but 
it  was  sufficient  if  it  was  given  to  a  person  authorised  to 
receive  it,  and  to  act  upon  it  in  the  apprehension  of  the 
offenders,  as  to  a  constable.  The  principle  of  that  case  is 
applicable  to  the  present;  for,  where  a  felony  has  been 
committed,  private  individuals  are  justified  in  apprehend- 
ing the  criminals  in  order  to  bring  them  to  justice,  and 
the  law  requires  that  they  should  do  so.    There  is  nothing 

(a)  4  M.  Ac  W.  16. 
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1845.  there  to  shew  that  information  given  with  a  view  to 
the  apprehension  of  the  guilty  party,  though  to  a  third 
person^  is  not  sufficient.  In  this  case,  the  person  who 
first  gave  the  information  in  consequence  of  which  the 
felon  was  brought  to  justice  is  entitled  to  the  reward, 
and  that  was  the  plaintiff.  If  it  were  otherwise,  the  real 
informer  might  be  deprived  of  his  reward  by  any  person 
to  whom  he  accidentally  mentioned  his  information  going 
to  the  advertiser  and  giving  the  information  in  his  own 
name.  [Parke,  B. — You  say  it  is  sufficient  if  a  person 
tells  the  matter  to  another,  and  he  gives  the  information 
to  a  constable.]  Yes,  if  he  does  it,  not  in  idle  conversa- 
tion, but  with  a  view  to  the  apprehension  of  the  felon.  It 
was  held  in  fVilliams  v.  Canvardine  (a),  that  it  made  no 
difference  that  the  plaintiff  was  led  to  inform,  not  by  the 
proffered  reward,  but  by  other  motives;  and  so  it  can  make 
no  difference  that  the  plaintiff  had  not  at  the  time  any 
suspicion  of  the  robbery.  Then,  secondly,  the  non-joinder 
of  Cheshire  is  immaterial.  There  was  not  the  least  evi- 
dence that  the  plaintiff  knew  what  Cheshire  had  done; 
and  it  was  not  contended,  at  the  trial,  that  the  plaintiff's 
communication  to  Cheshire  would  not  have  been  suffi- 
cient to  cause  the  apprehension  of  the  felon. 

Pollock,  C.  B. — I  am  of  opinion  that  the  direction  of 
my  Brother  Alderson  was  correct,  and  I  think  the  jury 
have  come  to  a  proper  verdict  on  the  second  issue.  The 
question  is,  what  is  the  meaning  of  the  expression  '^  $uch 
information  as  may  lead  to  the  early  apprehension  of  the 
guilty  party.''  In  the  case  of  Lancaster  v«  fVaUh,  the 
words  were,  '^  information  by  which  the  same  may  be 
traced;''  and  it  was  there  decided,  that  a  communication 
to  a  constable,  whose  duty  it  is  to  search  for  the  offender, 
was  within  the  terms  of  the  hand-bill.  I  do  not  mean  to 
say  that  there  might  not  be  circumstances  under  which 

(a)  4  B.  &  Ad.  621 ;  1  Nev.  &  M.  418. 
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the  doctrine  of  that  case  might  be  properly  extended  to         1845. 
other  persons  than  constables ;  but  I  think,  in  this  case,     locehaiit 
it  ought  not  to  be  so  extended.     Here  the  plaintiff  com-      ^    <^« 
municates  certain  information  to  Cheshire,  who,  in  return, 
makes  a  communication  to  him ;  and  then,  deeming  their 
joint  knowledge  sufficiently  important  to  call  for  further 
inquiry,  they  jointly  communicate  it  to  Robinson  and 
others,  and  he,  as  the  agent  of  both,  communicates  it  to  a 
constable.     I  therefore  think,  that  the  finding  of  the  jury, 
that  the  information  which  led  to  the  detection  of  the 
felon  was  given,  not  by  Lockhart  alone,  but  by  him  jointly 
with  Cheshire,  and  the  entry  of  the  verdict  upon  that 
finding,  were  perfectly  right,  and  that  no  rule  ought  to  be 
granted. 

Parke,  B. — I  am  of  the  same  opinion.  According  to 
the  true  construction  of  this  advertisement,  the  informa- 
tion must  be  given,  with  a  view  to  its  being  acted  on, 
either  to  the  person  offering  the  reward,  or  his  agent,  or 
some  person  having  authority  by  law  to  apprehend  the 
criminal ;  and  therefore  I  think  my  Brother  Alderson  was 
correct  in  leaving  to  the  jury  the  nature  of  the  first  com- 
munication from  the  plaintiff  to  Cheshire,  viz.  whether  it 
was  made  with  a  view  to  its  being  acted  on,  or  merely  in 
the  course  of  conversation,  and  afterwards  communicated, 
through  Robinson,  to  the  constable  by  both  of  them. 
Then,  assuming  that  the  information  was  communicated 
to  the  constable  jointly  by  the  plaintiff  and  Cheshire, 
ought  they  not  both  to  have  joined  in  the  action  ?  I  think 
they  ought,  seeing  there  is  but  one  reward  offered  for  cer- 
tain information,  and  that  both  of  them  concurred  in  giv- 
ing it.  The  second  issue  was,  therefore,  rightly  found  for 
the  defendant;  and,  indeed,  the  jury  would  have  been 
justified  in  finding  for  the  defendant  on  non  assumpsit; 
but,  there  being  no  motion  before  us  as  to  that  issue,  it  is 
unnecessary  to  give  any  opinion  on  it. 
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1846.  Ai«]>BB80N5  B. — ^I  have  no  doubt  I  was  wrong  in  direct* 

LooxBABT     ^^S  ^^^  3^^  ^0  find  for  the  plaintiff  on  non  assumput. 

RoL7B^  B.^  concurred. 

Bule  refused. 


BAaMAAO. 


I/ov.  3.  Cock  v.  Gent  and  Others. 

When  a  caose    A.  RULE  had  been  obtained  by  the  plaintiff,  calling  npoa 

WIS  rpfljfrBd  dt 

aJndge'sorder,  the  defendants  to  shew  cause  why  an  attachment  should 
ei^reM^wer  ^^^  ^^^®  against  them  for  non-payment  of  38/.  15#.  pur- 
^•^?^''^'  »'"^»t  *o  the  award,  rule  of  Court,  and  Master's  allocatur, 

diet  to  be  en-  '  ' 

tered,  but  Uie     Against  that  rule 

arbitratort 
awarded  a  Ter- 

tored*^***"  ^oriiworW  now  shewed  cause.— This  case  has  already 
damagM  and      been  before  this  Court  on  a  motion  to  set  aside  the  award  la), 

coats,  the  ^  ' 

Court  dia.        ou  the  ground  that  the  arbitrators  had  ordered  a  verdict  to 

whlXhad  been  ^®  entered,  when  no  express  power  had  been  given  them 

^fofSTtS       *^  ^^  *^-    ^^^^^^  ^'  Clarke  {b)  and  Danlan  v.  Brett  {c) 

award  bj  at-      Were  then  cited,  but  Parke,  B.,  said  that  those  cases  only 

ing  the  plaintiff  shewcd  "  that  an  attachment  will  not  be  issued  in  such  a 

j3[J1Sy"'     case.''    And,  after  saying  that  the  Court  ought  not  to  set 

action.  aside  the  award  unless  they  were  clear  that  it  was  void,  he 

added,  '*  If  the  plaintiff  seeks  to  enforce  it  by  action  or 

attachment,  the  question  may  then  be  raised,  whether  he 

is  entitled  to  do  so«"    The  plaintiff  has  now  set  himself  in 

motion,  and  moves  for  an  attachment  for  non-performance 

of  the  award.    If  it  be  doubtful  whether  the  award  is 

good,  the  Court  wiU  not  decide  that  question  on  shewing 

cause  against  a  rule  for  an  attachment,  but  will  leave  the 

party  to  his  remedy  by  action  to  enforce  the  performance 

of  it.    The  award,  however,  it  is  submitted^  is  clearly  bad 

for  directing  a  verdict  to  be  entered,  without  any  express 

(a)  13  M.  &  W.  364.  {b)  MTlell.  &  Y.  200. 

(c)  2  Ad.  fr  Ell.  344. 


power  having  been  given  for  that  porpose.    The  Court        1846. 
will  therefore  not  enforce  it  by  attachment. — The  Court 
then  called  on 

Peiersdojfff  to  support  the  rule. — ^Thia  application  waa 
made  to  give  effect  to  a  distinct  part  of  the  award  from 
that  which  orders  the  verdict  to  be  entered.  The  award 
orders  the  defendants  to  pay  the  costs,  and  the  plaintiff  is 
now  seeking  to  give  effect  to  that  part  of  it,  which  is  alto- 
gether distinct  from  the  direction  to  enter  the  verdict. 
[Aldersan,  B. — The  award  must  be  final  as  to  all  matters 
referred.  Here  there  are  two,  the  cause  and  the  costs. 
If  the  arbitrators  have  awarded  only  as  to  the  costs^  then 
it  would  not  be  final,  as  the  award  would  not  have  deter- 
mined the  action.  Pollock,  C.  B. — If  you  are  obliged  to 
resort  to  an  action  to  enforce  one  part  of  it,  why  should 
you  not  bring  it  for  both?  Alder$on,  B. — If  that  action 
is  determined  against  you,  then  it  will  shew  that  there 
ought  to  be  no  attachment.  Parke,  B. — ^The  arbitrators 
had  power  to  decide  upon  the  action  and  the  costs  of  the 
action,  and  they  do  not  decide  the  action.  In  Hawkyard 
V.  Greentoood  (a),  where  the  arbitrator,  having  no  power  to 
do  so,  ordered  a  verdict  to  be  entered,  it  was  held  that  the 
award  was  bad  for  excess  of  authority,  and  that  that  por- 
tion of  it  would  not  be  rejected  as  redundant.  Coleridge, 
3,,  there  says,  "  The  rule  as  to  striking  out  parts  as  sur- 
plusage applies  only  where  the  remainder  would  not  be 
inconsistent  with  the  whole  award  if  that  part  were  not 
struck  out.''] 

Pollock,  C.  B. — In  Jackson  v.  Clarke  the  arbitrator 
awarded  as  follows : — "  I  award  and  direct  that  a  verdict 
in  this  cause  be  finally  entered  for  the  said  plaintiffs,  with 

(a)  14  Law  J.  Rep.,  N.S.,  Q.  B.  236;  S.  C,  nom.  MoMAffturd  v. 
Slocki,  2  Dowl.  &  L.  936. 
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1845.  284^  12s.  damages/^  And  it  was  expressly  decided^  that 
the  award,  being  comprised  in  one  sentence^  from  which 
the  clause  containing  the  excess  of  authority  could  not  be 
struck  out  without  leaving  the  remainder  a  mere  caput 
mortuum,  could  not  be  divided.  And  in  Donlan  v.  Brett, 
it  was  decided  that  an  award  of  the  entry  of  a  verdict  with 
damages  was  not  tantamount  to  awarding  a  sum  of  money. 
I  am  of  opinion  that  this  rule  ought  to  be  discharged. 

Farke^  B.,  and  Aldebson,  B.,  concurred. 

Rule  discharged^  with  costs. 


Nov,  5.  Doe  d.  Hull  v.  Wood. 

W.  H.,  being  Ejectment  upon  a  demise  by  one  John  Hull,  dated 

tenant  from  ,      -«,      ^.-r,,                 *«-- 

year  to  year  to  the  26th  of  February,  1845. 

tonfhis*"^**'  At  the  trial,  before  Tmdal,  C.  J.,  at  the  last  Surrey 

widow  in  DOS.  Assizes,  it  appeared  that  the  premises  in  question  were 

some  time  formerly  occupied  by  one  William  Hull,  as  tenant  to  Lady 

out  adminstra-  Hotham,  under  a  lease  which  terminated  in  the  year 

^«ed*but^the  ^^^^ '  ^"^  ^^®  continued  in  possession,  paying  rent  to  Lady 

widow  continu-  Hotham,  until  his  decease  in  August,  1842.    His  widow  had 

ed  in  posses-  .                    .,.                    .                .               a^^xjitti- 

sion,  paying  Since  remained  in  possession,  paying  rent  to  JLady  tlotnam 

H?'^ththc  ^P   *^  Christmas   last.     Letters  of   administration   were 

knowledge  of  granted  to  the  lessor  of  the  plaintiff,  who  was  the  father 

ncrer  objected  of  William  Hull,  on  the  15th  of  March,  1844 ;  but  he  never 

menr^or'made  received  or  demanded  any  rent  for  the  premises.    In  Octo- 

JStf-fi>?rf?^  ber,  1844,  the  deceased's  widow  married  Henry  Wood,  the 

first,  that  there  defendant,  who  had  paid  rent  to  Lady  Hotham  since  his 

was  no  evidence  , 

of  a  surrender  marriage.    The  demise  was  laid  on  the  26th  of  February, 

by  operation  of 

law,  so  as  to 

create  the  relation  of  landlord  and  tenant  between  Lady  H.  and  the  widow;  secondly,  that  there 

were  no  circamstances  from  which  a  tenancy  from  year  to  year  to  the  adminiatrator  coold  be 
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1845,  two  days  after  a  demand  of  possession  had  been        184d. 
made.    It  was  proved  that  the  plaintiff  knew  the  rent  was 
paid  to  Lady  Hotham,  and  that  he  had  never  made  any 
objection  to  such  payment,  or  required  it  to  be  paid  to 
himself. 

It  was  contended  for  the  defendant,  at  the  trial,  that 
the  lessor  of  the  plaintiff  had  not  made  out  any  title :  first, 
because  the  evidence  shewed  that,  at  the  time  of  the  de- 
mise, there  was  no  term  in  existence,  and  nothing  to  shew 
that  the  lessor  of  the  plaintiff  had  any  interest  in  the  pre- 
mises; secondly,  that  if  the  facts  established  any  tenancy 
at  all,  it  was  a  tenancy  to  Lady  Hotham ;  or,  even  assuming 
that  they  shewed  a  tenancy  to  the  administrator,  it  was  a 
tenancy  from  year  to  year,  and  a  six  months'  notice  to 
quit  was  necessary.  The  learned  Judge  directed  the  jury 
to  find  for  the  plaintiff,  but  gave  leave  to  the  defendant  to 
move  to  enter  a  nonsuit  on  the  above  points. 

Montagu  Chambers  now  moved  accordingly. — ^The  widow 
of  William  Hull  having  continued  in  possession,  and  paid 
the  rent  to  Lady  Hotham,  with  the  privity  of  John  Hull, 
the  administrator,  it  must  be  inferred  that  she  became 
tenant  to  Lady  Hotham  with  his  consent,  and  that  tenancy 
must  be  assumed  to  be  a  tenancy  from  year  to  year.  If 
that  be  so,  then  the  lessor  of  the  plaintiff,  the  admini- 
strator, ceased  to  have  any  interest  in  the  premises,  and  had 
therefore  no  title  to  sue.  [Parke,  B. — The  tenancy  from 
year  to  year,  which  belonged  to  William,  passed  to  John  as 
administrator;  and  that  tenancy  was  never  determined, 
either  by  surrender  or  otherwise.]  The  circumstances  are 
such  from  which  a  surrender  by  operation  of  law  may 
be  implied:  JTtomae  v.  Cook  (a).  The  possession  was  law- 
ful, and  the  administrator  never  demanded  the  rent ;  and, 
at  the  time  that  the  letters  of  administration  were  taken 

(a)  2B.  &  Aid.  119. 
VOL.  XIV.  Y  Y  M.  W, 
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1845.  out^  a  two  jean'  tenancy  by  the  widow  had  existed. 
[Rolfe,  B. — ^It  cannot  be  contended  that  the  adatini^ 
Btrator  loscB  his  right,  becanse  he  does  not  take  out  ad- 
ministration for  eighteen  months  or  two  yean.]  The 
facts  are  sufficient  to  imply  a  surrender  in  law.  \Ihxrie, 
B. — ^I  think  not.]  Then,  secondly,  asBiimimg  that  there 
was  no  such  surrender,  and  that  the  relatioii  of  land- 
lord and  tenant  between  Lady  Hotham  smd  the  widow  did 
not  exist,  the  payment  of  rent  to  Lady  Hotham,  with  the 
consent  of  the  administrator,  whs  Tirtually  a  payment  to 
him,  and  might  create  a  tenancy  from  year  to  year  to  him. 
[Parke,  B.—If  it  amounts  to  anything,  it  is  that  of  a  mere 
agreement  that  she  shall  pay  the  rent  to  Lady  Hotham ;  but 
that  does  n^t  create  any  tenancy  to  him.  Here  the  plain- 
tiff proceed  a  dear  prim&  ftcie  case,  as  there  was  a  teuMicy 
from  year  to  year,  which  passed  to  the  administrator. 
Then  you  say  there  was  errideaoe  of  aomettiiag  wUch, 
according  to  TTumuis  v.  Cook,  amounts  to  a  surrender.  If  it 
hsrtl  been  shewn  that  Lady  Hotham  had  aooqited  the  widow 
as  tenant,  aad  the  admimstratoir  had  asseiited  to  it,  then 
Ae  case  would  faaive  been  brought  within  the  deciaion  in 
TAomas  v.  Cook]  The  administrator'B  having  a  foil  know- 
ledge that  the  widow  wbs  in  posseBsion  and  paying  vent  to 
Lady  Hotham,  virtually  amcnmts  to  an  assent  to  her  doing 
so, -so  as  to  make  her  tenant  to  hiau  There  ought  therefore 
to  have  been  a  six  months*  notice  to  qait,  to  entitle  the 
pluntiff  to  reeover :  Right  d.  Flower  v.  Darlnf{a).  \ParhB, 
B.— That  case  was  dted  in  Ridnardwn  v.  Langrid§eip\BsxdL 
commented  s^pon  by  ihe  Judges,  aai  particularly  by  Ohmi- 
hre,  J.,  who  ^  denied  the  ^^tiposition,  that,  at  thia  day, 
there  is  no  SKch  thing  as  a  teoan^  at  will ;  the  taking  of 
the  dvng  by  the  landlord  gave  the  teBaiat  no  intereBt  in 
the  premises.  Surely  Ihe  distinctioti  has  been  a  thousand 
times  taken;  a  mere  general  letting  is  a  letting  set  will :  if 

(a)  1  T.  R.  159.  (6)  4  Taunt.  128. 
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the  lefsor  acoept^  yearly  xent,  or  rent  me^avred  by  apy        1845. 
aliquot  pa^  of  a  year,  the  Courts  I^ave  said  that  is  eyidence 
of  ^  taking  for  a  ye^r/'j     Here  a  qiu^rterly  i^ent  was  paid. 
[Parkef  B^-^N9t  by  the  widow  to  th^  lessor  of  the  plw^- 
tiff.] 

PpifLocK,  C.  B. — I  api  of  opinion  that  no  rule  ought  to 
be  granted  i»  this  ease^  Tbjis  is  an  ejectment  bcpught  by 
the  adn^injstrator  of  Williaip  ]3i^  figainst  Jphn  Wood;  and 
it  has  been  contended,  that^  f^TpiQ  .the  .circum^fttnc^s  of  the 
case,  it  must  be  presumed  that  the  defendant  was  tenant 
from  year  to  year  under  the  ^ipjjii/rtrator,  or  that  the 
facts  proved  itmount  to  a  p^urr^ndf^r  or  ai^  assignment,  and 
that  he  b^paff^  tei^Bt  to  Lady  Hotham.  The  facts  of  the 
case  sppe^r  to  be^  th^  William  Hi^  who  ^as  tenant  from 
year  to  year,  dipd  in  August^  1842 ;  i^t  his  widow  con- 
tinued in  posn^sion  of  the  preioiises,  and  might,  if  she  )fAd 
thoughjb  proper,  Ji^ay^  t^lsj^  ovt  advniip^ration  to  jber  hus- 
band^ iju  which  case  jthe  term  from  ye^jr  to  year  iwould  have 
vested  in  her.  She,  Jt^owever,  remidnod  in  possession  with- 
mft  taking  oiit  ^^pipiatraitipw,  and  ppnti^ued  to  occupy  the 
premises,  paying  rent  to  I^dy  .gotham,  .(who,  no  doubt, 
had  a  ri|^t  ;to  gp  on  the  premises  aAd  demand  rent  of  a,ny 
person  she  found  ^n  possession);  an4j  Mv^tg  nvorwl  tb$ 
defendant,  p;t  ^erwards  appciura  thiM:,  on  the  15th  of 
March,  1844,  John  S«U  took  out  adminj^ti^tipsu  to  the 
deceased.  J^t  4hat  ti^e  it  seema  q^te  cl/^ar  that  he  had 
^  r^ht  to  dem^d  jiospesaipn  of  the  premises.  Ti^  term 
might  be  a  valuable  one  or  it  soight  npt ;  j^ut  the  prin- 
cipHes  of  law  are  the  Bwe  ii^  jthe  oijye  ca^e  as  in  tiie  .ptibter. 
Jti  is  perfieotly  P^par,  th^t^  p;ci  tajdng  out  i^puni^i;atipn^ 
Jphn  Hu]}  might  have  jnacoyered  ppssesiion  of  thepe  pre>- 
mjses  for  the  bp^eftt  of  creditors,  pr  any  other  legal  pur- 
pqse :  the  question  then  is^  has  he  done  auythisg  aince  to 
divest  himself  of  that  right?  He  jtv^doue  nothing,  bu,t 
sifupjy  permitted  im^tters  to  go  pu  lus  befpre;  and  are  we 

Y  y2 
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1845.  or  the  jury  to  presume  from  that  au  agreement  for  an  un« 
der-tenancy  from  year  to  year  between  the  administrator 
and  the  occupier  ?  How  can  we  presume  such  a  tenancy 
from  the  fact  that  the  rent  was  paid,  not  to  the  admini- 
strator, but  to  the  owner  of  the  property,  Lady  Hotham? 
I  thinlc  there  is  no  foundation  for  it.  The  only  legitimate 
presumption  appears  to  me  to  be,  that  the  occupier, 
knowing  she  had  no  title  to  the  premises,  continued  there- 
in, paying  rent  to  Lady  Hotham,  and  liable  at  any  time  to 
be  required  to  give  up  possession. 

Parke,  B. — ^I  am  entirely  of  the  same  opinion.     The 
lessor  of  the  plaintiff  has  proved  a  tenancy  from  year  to 
year  in  William  Hull,  the  decease  of  WiQiam  HoU,  and 
letters  of  administration  granted  to  himself  in  Mardi, 
1844.    The  term  (for  a  tenancy  from  year  to  year  is  a 
term)  therefore  vests  in  him  until  there  is  some  legal  de- 
termination of  it;  and  thus  he  has  made  out  a  good  primft 
facie  case,  because  the  onus  of  shewing  a  legal  determina- 
tion of  the  term  rests  on  the  defendant.    In  this  case  I 
think  there  was  no  evidence  that  this  tenancy  from  year 
to  year  had  been  determined  by  operation  of  law,  as  sug- 
gested, viz.  by  surrender,  according  to  the  authority  of 
Thomas  v.  Cooky  either  by  the  administrator  allowing  the 
widow  to  occupy  the  premises  under  Lady  Hotham,  or  by 
a  virtual  assignment  of  them.     In  order  to  make  out  that, 
it  must  be  shewn  that  there  was  the  relation  of  landlord 
and  tenant,  with  the  assent  of  the  administrator,  between 
Lady  Hotham  and  the  defendant    But  it  is  further  con- 
tended, that  the  widow,  if  not  tenant  to  Lady  Hotham, 
was  tenant  from  year  to  year  to  the  administrator,  and 
was  entitled  to  six  months'  notice  to  quit ;  but  there  is 
no  evidence  at  all  to  shew  an  agreement  for  a  tenancy 
from  year  to  year  to  the  administrator :  it  only  amounts 
to  this, — ^that  he  allowed  her  to  pay  the  rent  for  him  to 
the  head  landlord  instead  of  to  himself.    We  cannot  in- 
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fer  a  tenancy  from  year  to  year  from  a  simple  payment  1846. 
by  the  occupier.  Richardscn  y.  Langridge  correctly  lays 
down  the  law  on  this  subject^  viz.  that  a  simple  permis- 
sion to  occupy  creates  a  tenancy  at  will,  unless  there  are 
circumstances  to  shew  an  intention  to  create  a  tenancy 
from  year  to  year;  as,  for  instance,  an  agreement  to  pay 
rent  by  the  quarter,  or  some  other  aliquot  part  of  a  year. 
That  was  not  so  here,  and  I  think  there  should  be  no 
rule. 

Alderson,  B.,  and  Rolfb,  B.,  concurred. 

Rule  refused. 


Doe  cL  Hutchinson  v.  The  Manchester,  Burt,  and       Not.  6. 

BOSSENDALE  BaILWAY. 

JL  HIS  was  an  action  of  ejectment,  brought  by  the  plain-  a  railway  act 
tiff  to  recover  from  the  defendants  the  possession  of  cer-  ^^  pAm-'to 
tain  pieces  of  land,  which  the  plaintiff  held  by  a  lease  for  JJ^rTofk^ds 
years  under  the  Earl  of  Derby,  and  which  had  been  taken  which  thej 
by  the  defendants  for  the  purposes  of  the  railway,  under  ed  to  tmlM  for ' 

the  purpoBes  of 
the  railway,  for  the  absolute  purchase  of  their  interert  therein;  and  provided,  that  if  any  differ- 
ence should  arise  between  them  as  to  the  Talne  of  the  lands,  or  the  compensation  to  be  made  in 
reapect  of  them  ;  or  if  by  reason  of  absence  the  owner  should  be  prevented  from  treating ;  or  if 
he  shoold  fail  to  disclose  or  prove  his  title  to  the  lands,  &c.,  the  amount  of  compensation 
should  be  settled  by  a  jury,  in  the  manner  mentioned  in  the  act.  Another  clause  provided, 
that  if  the  owner  of  any  lands,  on  tender  of  the  purchase- money  or  compensation  agreed  for  or 
awarded  to  be  paid  in  respect  thereof,  should  refuse  to  accept  it ;  or  if  he  should  fail  to  make 
out  a  title  to  the  lands  in  respect  whereof  such  purchase- money  or  compensation  should  be 
payable,  to  the  f  atisfaction  of  the  company ;  or  if  he  should  be  gone  out  of  the  kingdom,  or 
could  not  be  found,  or  should  refuse  to  convey,  it  should  be  lawfol  for  the  company  to  deposit 
the  purchase-money  or  compensation  payable  in  respect  of  such  lands  in  the  Bank  of  England, 
in  the  name  of  the  Accountant-General,  and  thereupon  all  the  interest  in  such  lands,  in  respect 
whereof  such  purchase-money  or  compensation  ahould  have  been  so  deposited,  should  vest  ab- 
solutely in  the  company : — HMt  that  this  latter  clause  applied  pratpeetwefy  to  the  period 
tifier  the  purchase- money  was  agreed  upon,  or  the  amount  of  compensation  was  settled  by  the 
jury ;  and  therefore  that  the  company  could  not,  immediately  upon  the  finding  of  the  jury,  nay 
the  amount  awarded  by  them  into  the  Court  of  Chancery,  and  take  possession  of  the  land,  but 
must  first  call  upon  the  owner  to  make  out  a  title  to  their  tatisfaction,  although  brfare  the 
t  by  the  jury  he  had  failed  to  disclose  or  prove  his  title. 
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the  163fd  decfidB  <xf  tlleif  det  of  PafKMti0i!t»  8  Yiok  clx  (a). 
At  the  trials  before  Or^isweUf  J</  ttl  the  bsi  Mriaeb  at 


ManchAstsk, 

BVBT,  AMD 

ro8sbndalb 
Railway  Co. 


(a)  By  sect.  136  of  this  aet^ 
powet  was  given  to  the  eofn]Miny 
to  agree  With  [the  ownen  of  the 
lands  which  they  were  authorized 
hy  the  act  to  enter  into  and  take 
for  the  purposes  of  the  railway,  for 
the  absolute  purchase,  for  a  con- 
sideration in  money,  of  any  such 
lands,  or  such  parts  thereof  as  they 
should  think  proper,  and  of  all  sub- 
sisting leases  therein,  and  all  rent- 
charges  and  incumbrances  affect- 
ing such  lands,  and  all  common- 
able and  other  rights  to  which  such 
lands  might  be  subject,  and  all 
other  estates  or  interests  in  such 
lands,  of  what  kind  soever. 

Sect.  153,  for  the  purpose  0f 
providing  for  the  payment  and  ap- 
plication in  certain  cases  of  the 
purehase-money  or  compensation 
to  be  paid  in  respect  of  any  lands 
not  belonging  to  parties  under  dis- 
ability, enacted,  ''that,  in  the  fo^ 
lowing  cases*  that  is  to  sdyi  if  the 
owner  of  any  such  lands,  or  of  any 
interest  therein,  on  tender  of  the 
t)urehase-money  or  eompeMtatlota 
either  agreed  or  awaited  td  b6  ^aid, 
refuse  to  accept  the  same;  or  if 
any  such  person /at/  U  mttke  otU  m 
title  to  the  landk  lit  retpict  thereof 
eueh  purehaee-moneif  or  compema" 
Hoh  ihoM  b€  p0ffabh,  or  to  the  in-< 
terest  therein  claimed  by  hini,  to 
the  satisfaction  of  the  company ; 
dr  if  fUCih  6Wli^r  shall  be  gone  out 
of  the  kin^om,  or  cannot  be  found, 
or  be  not  known,  or  shall  refuse  to 
eonrey  or  rettelie  such  lands  as  di^ 
rected  by  the  company,  it  fthtdl  be 
lawful  for  the  company  to  deposit 


the  purchase-money  or  compema- 
tioA  payiAle  iif  fespe^  4i  n^h 
lands^  or  any  interest  therein,  in 
the  Bank  of  England,  in  the  name 
and  with  the  privity  of  the  Ac- 
countant-Oeneral  of  the  Coutt  of 
Chancery,  to  be  placed  to  his  ie- 
count  therein,  to  the  credit  of  the 
parties  interested  in  such  lands, 
&c. ;  and  thereupon  all  the  interest 
in  such  lands,  in  respect  whereof 
such  purchase-money  or  compen- 
sation shall  have  been  deposited, 
shall  vest  absolutely  in  the  aaid 
company." 

Sect  161  requires  the  company 
to  give  notice  to  the  parties  inter- 
ested, in  manner  therein  mention- 
ed, of  their  intention  to  treat  for 
ahy  lands;  Imd  by  sect  162,  the 
parties  are  to  state  their  claim  witk- 
in  one  month  after  such  notice. 

Sect  16d  prdvides,  thut  if  any 
dl£Afraice  shall  atis^,  or  if  no 
agr^mentcan  be  nome  to  between 
the  company  and  the  owner  of  any 
lands,  or  of  any  interest  in  sueh 
lwitd%  taken  or  required  for,  or  in- 
jnrreiusly  nfibeM  by,  the  Mraeotion 
of  the  said  railway,  kt^  as  to  the 
value  of  such  lands  or  any  interest 
therein,  or  as  to  the  eompetsatinn 
to  be  made  in  fespebt  thereof;  or 
i^  by  reason  of  absence,  any  such 
6>trtt9t  be  ]^vented  fh>fn  treating ; 
or  if  any  such  omner  fail  to  Jbitloee 
or  prooo  kio  tUie  to  any  s«chland% 
or  any  infet^st  ther«tA ;  or  IF,  by 
reason  of  ftny  impediment  or  dis- 
ability, any  sA^  owner  be  inca- 
pable of  Shaking  imy  «^6ift«lit, 
conveyance,  or  releabe  neceteaiy 
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LWerpool^  it  appeared  that  the  company^  haying  purchased  1845. 
from  Lord  Derby  the  reyersioiL  of  the  lands  ia  disjpate, 
sent  the  plaintiff  motiee,  in  July  1844^  of  thdr  intention 
to  treat  with  him  for  his  intecest  in  them;  and  in  the 
November  fidlowing  they  made  him  an  offer  of  iE3500, 
with  notice  of  their  intention  to  summon  a  jury  to  assess  JjJJJ^y^co. 
the  amount  of  compensation  to  which  he  was  entitled.  On 
the  18th  January,  1845^  (the  plaintiff  not  having  in  the 
meantime  given  the  company  any  informatioQ  as  to  his 
title  or  interest,  nor  made  any  communication  to  them), 
an  inquisition  was  held  acoordiogly,  and  the  jury  made 
their  assessment,  awarding  the  plaintiff  the  sum  of  £4000L 
After  the  delivery  of  their  verdict,  the  plaintiff's  attorney 
said  to  the  defendants^  agent, ''  You  shall  never  oonstruet 
your  railway,  unless  yon  come  to  some  arrangement  satis- 
fintory  to  Mr.  Hutchinson.'^  The  company,  however, 
without  afterwards  calling  upon  the  plaintiff  to  make  out 
bis  title  to  the  land,  paid  the  amount  of  the  compensa- 
tion-money into  the  Court  of  Chancery,  in  the  manner  di- 
reeted  by  the  statute,  and  began  to  construct  their  rail- 
way over  the  land,  upon  whidi  the  plaintiff  brought  this 
ejectment.  Upon  these  facts,  the  learned  Judge  stated 
to  the  jury,  that,  in  order  to  entitle  the  company  to  pay 
the  compensation-money  into  the  Court  of  Chancery,  and 
take  possession  of  the  land,  they  were  bound  to  call  upon 

for  enabliog  the  compaay  to  take  the  amount  of  the  compensation  to 
■uch  lands,  or  to  proceed  in  roak-  he  paid  hy  the  company  is  to  he 
ing  the  railway  or  works,  &e.;  or  settled  hy  a  jury, 
if  any  such  cBfferenco  arise  as  to         By  sect  166,  the  company  are 
the  amount  of  the  damage  ocear  to  give  notice  of  their  intentioo  ta 
sioned  to  any  lands  hy  the  tempo-  summon  a  jury,  and  to  state  in 
rary  occupation  thereof  in  making  such  notice  how  much  they  are- 
the  railway,  &c.,  or  otherwise  m  willing  to  give  for  the  lands, 
thseieciitiaaafthe  power  given  hy         By  sect  323,  parties  datming^ 
the  set,  and  for  which  any  party  compensation  for  lands  held  hy  leases- 
may  he  entitled  to  demand  com-  may  he  required  hy  the  company 
pensation  according  to  the  provi-  to  produce  the  leases,  &c. 
■ions  of  this  act,  in  all  such 
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1845.  the  lessor  of  the  plaintiff,  after  the  assessment  of  the  com- 
pensation, to  make  out  his  title  to  the  land;  and  there- 
fore that  their  possession  was  wrongful,  and  the  plaintiff 
was  entitled  to  recover.  A  verdict  was  accordingly  taken 
BuBT,  A™'  ^^^  the  plaintiff,  leave  being  reserved  to  the  defendants  to 
R4i*LWAY^Co  °^^^®  *^  ®^*®'  **^®  verdict  for  them,  if  the  Court  should  be 
of  the  contrary  opinion. 

Baines  now  moved  accordingly. — ^The  defendants  have 
complied  with  the  requisitions  of  the  act  of  Parliament. 
Taking  all  its  enactments  together,  it  sufficiently  appears 
that  there  has  been  such  a  failure  on  the  part  of  the  plain- 
tiff to  make  out  a  title  to  the  land  as  entitled  the  com- 
pany to  pay  the  compensation-money  into  court,  and  take 
possession  of  the  land.  The  Legislature  appear  to  have 
intended  to  vest  a  complete  title  in  the  railway  company, 
without  any  conveyance,  where  the  owner  of  the  land  re- 
fuses to  state  the  nature  of  his  rights.  Here  he  refused  to 
do  so  in  the  first  instance;  and  the  declaration  of  his  attor- 
ney at  the  time  of  the  taking  of  the  inquisition  shewed  a 
determination  to  persist  in  that  refusal.  [Alderson,  B. — 
The  words  of  the  153rd  section  are :  "  If  any  such  person 
fail  to  make  a  title  to  the  lands  in  respect  whereof  such 
purchase-money  or  compensation  shall  be  payable.''  No 
purchase-money  or  compensation  was  payable  in  respect  of 
these  lands  until  after  January,  1845.]  It  is  sufficient 
that  they  are  the  same  lands  in  respect  of  which  the  com- 
pensation is  afterwards  awarded.  [JPoUock,  C.  B. — All  the 
provisions  of  the  153rd  section  have  reference  to  the  period 
after  the  purchase-money  is  agreed  for  or  assessed  by  the 
jury.  Alderson,  B. — ^It  is  clear  that,  if  the  plaintiff  were 
out  of  the  country  at  the  time  mentioned  in  the  164th 
section,  it  would  not  dispense  with  your  calling  upon  him, 
under  sect.  153,  after  the  taking  of  the  inquisition.  That 
shews  that  the  two  sections  are  to  be  construed  distinctly 
and  separately,  with  respect  to  the  different  periods  of 
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time.]    It  is  Bubmitted  that  tbe  latter  section  is  a  key  to  1845. 

the  former^  and  shews  what  is  the  failure  of  title  meant  in  p^^ 

sect  153.     The  company  having  commenced  their  works  ^' 


on  this  land,  are  in  a  difficult  and  embarrassing  position;  «. 

and  if  a  rule  be  granted,  it  may  lead  to  some  arrange*     bubt,  and  ' 
ment  between  the  parties.  WwIy^Co. 


PoLLocKi  C.  B. — I  am  of  opinion  that  no  rule  ought  to 
be  granted  in  this  case.  It  appears  to  me  that  the  language 
of  the  158rd  section  of  the  act,  on  which  the  question  turnSj 
is  perfectly  clear;  and  we  certainly  ought  not,  merely  in 
order  to  give  parties  an  opportunity  of  coming  to  some 
arrangement,  to  raise  doubts  in  the  minds  of  others,  where 
we  entertain  none  ourselves.  The  only  part  of  the  153rd 
section  which  is  applicable  to  the  question  before  us  is  that 
which  enacts,  *^  that  if  the  owner  of  any  lands,  &c.  shall 
fail  to  make  out  a  title  to  the  lands  in  respect  of  which 
such  purchase-money  or  compensation  shall  be  payable,  or 
to  the  interest  therein  claimed  by  him,  to  the  satisfaction 
of  the  company;  or  if  such  owner  cannot  be  found,  or  be 
not  known,  or  refuse  to  convey  or  release  such  land  as  di- 
rected by  the  company,  it  shall  be  lawful  for  the  company 
to  deposit  the  purchase-money  or  compensation  payable  in 
respect  of  such  lands,  or  any  interest  therein,  in  the  Bank 
of  England,  in  the  name  and  with  the  privity  of  the  Ac- 
countant-Gteneral  of  the  Court  of  Chancery.*'  Now,  the 
various  alternatives  mentioned  in  this  clause  appear  to  me 
to  be  all  of  them  alternatives  arising  qfter  the  assessment 
of  the  damages,  and  after  the  compensation-money  has  been 
ascertained.  Indeed,  the  words  appear  to  me,  when  per- 
fectly construed,  to  be  as  plain  as  if  these  words  were  intro- 
duced— "it  any  such  person  shall,  after  the  amount  of 
compensation -money  has  been  ascertained,  fail  to  make  out 
a  title,''  &c.;  in  which  case  it  clearly  would  be  the  duty  of 
the  company,  after  the  amount  of  the  compensation-money 
had  been  ascertained  by  the  verdict  of  the  jury,  to  call 
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1846.        vpon  the  party  to  make  oat  a  title  to  tbe  land,  if  he ' 
jy^^         willing  to  accept  tbat  amount;  on  hifl  fiuKng  to  do  which, 

HuTcwN        *^^  *^®^  ^°^''  ^^®y  wobW  be  entitled  to  pay  the  money  into 

V.  the  Conrt  of  Chancery.    I  obserre,  indeed,  that  the  clause 

BmtT,  AND  '  is  worded  Tcry  fiayoiirably  to  the  company ;  for  the  pro- 

faction."  It  is  said  that  the  company  are  placed  in  a 
difficulty^  in  conseqnence  of  their  having  begnn  to  construct 
their  works  upon  this  land:  bnt  they  need  never  have 
placed  themselves  in  that  position ;  tar  unless  there  had 
been  some  feeling  of  hostility,  such  as  that  which  displayed 
itself  in  the  expressions  used  after  the  finding  of  the  jury, 
why  did  not  the  company,  when  they  found  that  the  plain- 
tiff was  proceeding  with  an  ejectment,  call  upon  him  to 
make  out  a  good  title?  Even  now  they  are  not  too  late 
to  do  so;  it  is  still  open  to  them,  indeed,  to  tender  the 
amount  of  the  compensation  assessed  by  the  jury,  and,  if  the 
plaintiff  refuses  to  accept  it,  to  pay  to  his  account  the 
money  which  is  already  in  Chancery.  I  agree  with  the 
learned  counsel  that  this  case  is  an  important  one,  for  it  is 
in  substance  this :  Is  a  railway  company,  or  any  other  com- 
pany, entitled  to  say  to  a  person  whose  land  they  require, 
"  Because  you  would  not  render  us  any  assistance  beibre 
we  went  before  the  compensation  jury,  we  will  take  your 
land  without  any  fmrther  communication  ?''  And,  called 
upon  as  we  are  to  say  whether  the  title  of  this  company 
was  perfect,  we  are  bound  to  say  that  it  was  not;  that  no 
absolute  interest  has  yet  vested  in  them;  and  therefore  that 
the  lessor  of  the  plaintiff  was  entitled  to  reoover  in  tibia 
ejectment. 

Farkk,  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  the  true  construction  of  the  153rd  section,  and  of  the 
conditions  contained  in  it,  is,  that  the  provision  empower- 
ing the  company  to  pay  the  purchase  or  compensation- 
money  into  the  Court  of  Chancery  is  protpeciwe,  applying 
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to  tbe  caae  mhne  the  party  fails  to  make  out  bis  titid  to  the  1845. 
laiid,  after  the  iilqaisition  has  been  executedi  and  the  money  ^^^ 
has  been  ascertained  and  become  payable^   Bat  admitting,  ^' 

for  argument's  sake,  that  it  were  otherwise^  and  that  if  the  v. 

plaintiff  had  pr^^iously  refused  to  make  out  a  title>  the  com**  buiiy  *ai^ 
pany  would  be  justified  in  taking  the  course  they  have  ^jl^^y^co. 
done,  still  the  &ct8  before  us  do  not  support  their  case;  for 
here  there  does  not  appear  to  have  been  any  such  refusal 
on  the  part  of  the  plaintiff  to  disclose  or  make  out  hit 
titles  The  company  are  entitled,  by  the  164th  section,  to 
proeeed  to  an  inquisition  on  the  non-compliance  by  the 
parties  with  certain  conditions;  one  of  which  is,  if  the 
owner  of  the  land  fail  to  disclose  his  title,  or,  having  dis- 
closed it,  fidl  to  prove  a  good  title,,  that  is,  if  he  cannot 
make  it  out  to  the  satisfaction  of  the  company.  And  I 
concur  with  the  Lord  Chief  Baron,  that  the  158rd  section  is 
to  be  coustrued  prospectively,  with  reference  to  acts  to  be 
done  after  the  inquisition;  and  there  is  this  very  good  rea- 
son for  it,  that  a  party  who  was  unable  in  the  first  instance 
to  make  out  a  title  might  find  the  means  of  doing  so  after 
the  inqmsition,  and  ought  to  haye  the  means  afforded  him 
of  remedying  the  defect^  before  he  is  oDmpelled  to  apply  to 
the  Court  of  Chanotry.  I  think,  therefore,  that  the  ruling 
Of  my  Brother  OreBswtB  was  perfectly  right,  and  that  there 
ought  to  be  no  rule. 

Alubmoic,  Bw«-^I  am  of  the  same  opinion*  The  164th 
section  of  the  act  no  doubt  provides,  that  if  the  owner  of 
lands  fail  to  disclose  or  prove  his  title,  the  company  may 
go  before  a  jury  to  usess  the  compensation  which  is  to  be 
paid  to  him  for  them :  for  which  provision  there  is  this 
obvious  reason,  that  the  failing  to  disclose  his  title  prevents 
any  offer  from  being  satisfactorily  made  to  him,  and  the 
failing  to  prOTC  it  prevents  any  valid  agreement  from  being 
eome  to ;  and  therefore  they  have  the  right,  in  that  case,  of 
resorting  to  the  compulsory  clause*    But  when  we  turn  to 
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1845.        the  158rd  section,  and  see  what  it  requires  to  be  done  in 
^  jyl^         failure  of  making  out  a  good  title,  it  is  obvious  that  the 
^*  party  ought  to  have  an  opportunity  afforded  him  to  remedy 

V.  that  defect,  which  before  arose  from  his  inability  or  his 

BuBY  *AND^'  ^^^^  of  inclination  to  prove  his  title.  He  is  then  in  a 
Rmlway^Co.  ^^^  different  situation,  after  the  decision  of  the  jury,  and 
ought  to  have  that  locus  pcenitentie  allowed  him:  if,  after 
all  that  information  has  been  given  him,  and  this  change 
of  circumstances  has  taken  place,  he  still  refuses  to  pro* 
ceed,  the  company  may  go  on  without  him.  Why  should 
not  this  clause  be  so  construed  ?  It  is  clear  that  $ome  of 
its  words  are  to  be  construed  prospectively;  as,  for  instance, 
the  case  of  the  owner  of  the  land  being  out  of  the  king* 
dom ;  for  it  is  clear  that,  if  the  owner  were  abroad  at  the 
time  of  the  first  offer,  but  in  the  way  when  the  compensa- 
tion was  assessed,  the  company  would  have  no  right  at 
once  to  pay  the  money  into  Chancery.  It  must  therefore 
be  future  as  to  that,  and  why  not  also  as  to  the  other  cases, 
when  we  thereby  give  the  best  effect  to  it,  in  favour  of  a 
party  whose  land  is  to  be  taken  from  him  compulsorily, 
and  by  a  very  stringent  process?  The  statute  gives  this 
company  power  to  take  a  man^s  land  without  any  convey- 
ance at  all;  for  if  they  cannot  find  out  who  can  make  a 
conveyance  to  them,  or  if  he  refuse  to  convey,  or  if  he  fail 
to  make  out  a  title,  they  may  pay  their  money  into  Chan- 
cery, and  the  land  is  at  once  vested  in  them  by  a  parlia- 
mentary title.  But,  in  order  to  enable  them  to  exercise 
this  power,  they  must  follow  the  words  of  the  act  strictly, 
and  they  have  not  done  so  here.  This  clause  therefore 
fails  them  as  a  defence;  and  the  consequence  is,  that  the 
plaintiff  is  still  entitled  to  the  land. 

RoLFE,  B. — ^I  am  clearly  of  the  same  opinion.  The 
clear  object  of  this  act  was  to  enable  parties  claiming  com- 
pensation for  their  lands  to  make  out  a  good  title,  after 
they  should  have  ascertained  what  was  the  amount  of  com- 
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pensation  they  were  to  receive.    Here  an  oflTer  is  made  by      sjflfl^ 
the  company^  which  the  plaintiff  treats  as  a  nullity ;  upon  dob 

which  the  company^  who  want  the  land  for  their  works,  ap-    Hutchinson 
ply  to  a  jury  to  assess  the  compensatioD,  and  it  is  assessed  ^' 

accordingly. '  After  that  was  done,  they  were  bound  to  call     Burt,  and 
upon  him  to  shew  his  title;  and  until  they  had  done  so,  Railway  Co. 
they  had  no  right  to  take  possession  of  his  land,  and  pay 
the  compensation-money  into  Chancery.  Neither  the  letter 
nor  the  spirit  of  the  act  bears  such  a  construction,  and  it 
would  be  most  unjust  if  it  did. 

Rule  refused. 


Atkinson  and  Others  t;.  Smith.  iVov.  8. 

Assumpsit. — The  declaration  stated,  that  heretofore,  The  piaintiffi, 

Messrs   A    & 

to  wit,  on  the  22nd  of  November,  1844,  it  was  agreed  be-  qq,  g^^d  the 
twcen  the  plaintiffs  and  the  defendant,  that  the  defendant  feredl^J'^J^" 
should  sell  to  the  plaintiffs,  and  the  plaintiffs  should  buy  foUowing  con- 
of  the  defendant,  a  large  quantity,  to  wit,  twenty*four  •«  Bought  of 
packs  of  noils,  to  be  delivered  by  the  defendant  to  the  coT^hout  * 
plaintiffs  within  a  reasonable  time,  and  to  be  paid  for  on  ^}^l  P«S^"  °^ 

*^     .  '  ^  Cheviot  fleeces, 

delivery  thereof ;  and  thereupon,  in  consideration  of  the  ewes  and  hogs; 
premises,  &c.,  and  that  the  plaintiffs  had  promised  to  de-  uke^e  on- 
fendant  to  accept  and  pay  for  the  same,  he  the  defendant  ^i"*^^ 
promised  the  plaintiff  to  deliver  the  said  noils  in  a  reason-  woollen 

cloths];  also 

able  time.    Breach,  that,  although  the  defendant  delivered  agreed  to  draw 
to  the  plaintiffs  part  of  the  said  noils,  yet  that  he  did  not  i^ant  at^*^ 
nor  would,  within  a  reasonable  time,  deliver  the  residue  ^q^^*" 
thereof. — ^Plea,  non  assumpsit.  «nd  quality  of 

A^^«^«i«/.         -w^  MM    -m^  •■«        ^r*A.  .     the  noils  .were 

At  the  trial,  before  Soffe,  B.,  at  the  last  York  Assizes,  it  then  specified : 

--Held,  that 
this  was  one 
entire  contract,  and  that  A.  &  Co.  ooold  not  sue  for  the  non.delivery  by  the  defendant  of  the 
noiliy  without  averring  the  delivery  or  tender  to  the  defendant  of  the  fleeces. 
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1845.  appeared  that^  in  November  184^  the  defe9dant*f  a^nt 
applied  to  the  phdntiffs  to  sell  to  the  defendant  some  Che- 
viot fleeces^  and  at  the  aame  time  agreied^  pti  his  partj  to 
sell  to  the  plaintiffs  a  qnantity  of  eoarse  woolle^  cloths 
called  ''noils."  The  following  note  wm  ezchpnged  be- 
tween the  parties : — 

"  Bought  of  Messrs.  W.  F.  Atkinson  &  Co.  about  thirty 
packs  of  Cheviot  fleeces^  ewes  and  hogs,  and  agreed  to 
take  the  under-mentioned  noils ;  also  agreed  to  draw  for 
£250  on  account,  at  three  months. 

"  16  packs  No.  5  noils,  at  lOld. 
"  8  packs  No.  4  noils,  at  lid, 

"S.  &  W.  Smith, 
"  22nd  Nov.,  1844.  "  P.  H.  Simpson." 

It  appeared  that  the  plaintiffii  supplied  to  the  defendant  a 
part  only  of  the  fleeces  agreed  for;  and  on  the  other  hand, 
that  the  defendant  delivered  to  tiie  plaintife  part  of  the  mAh, 
but,  on  their  rising  in  price,  refused  to  deliver  the  remainder ; 
on  which  this  action  was  brought.  It  was  oontended  lor 
the  defendant,  under  these  circumstances,  that  the  pkia* 
tiffiB  could  not  recover,  for  that  tiiey  were  bouiid,  the  whole 
being  one  contract,  to  have  averaed  and  proved,  as  a  ocm*- 
ditioQ  preoedent,  the  delinery  or  tender  of  all  the  fleecee  to 
Ae  defendant :  and  the  learned  Judge,  being  of  this  opinion, 
dfareeted  a  nonsuit,  reserving  to  the  plaintiffii  lea;re  to  nove 
to  enter  a  verdict  for  1626,  if  the  Couit  should  think  that 
the  agreements  of  the  parties  were  not  dependent  agvse- 
ments. 

Baimes  now  moved  aooordiBgly.-^The  fooly  qneeti^n  m 
this  case  is,  whether  the  agreements  of  the  plaiol^  to  «ell 
the  fleeees,  xaad  to  take  the  noils,  are  dependent  or  inde- 
pendent agreements.  If  they  are  independent,  each  party 
of  course  has  his  remedy  against  the  other  for  the  non-per- 
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formance  of  either  of  them.  If  the  word  ''  take  '^  is  to  be  1845. 
construed  to  mean  ''take  in  part  payment" for  the  fleeces, 
the  mling  of  the  learned  Jndge  was  correct ;  but  it  would 
rather  seem  to  mean  ''take  by  way  of  purehaee.^'  The  acts 
and  conduct  of  the  parties  ave  to  be  looked  at  in  aid  of  the 
construction  of  the  contract ;  and  the  defendant's  refusal  to 
deliver  the  remainder  of  the  noils^  because  the  market  had 
risen,  thews  that  he  considered  it  a  purchase  of  the  noils. 
[Alderson,  B. — Surely  it  is  all  one  contract  The  one  sale  is 
the  consideration  for  the  other.  The  plaintiffs  should  have 
declared  on  a  contract,  that,  in  considemtion  that  they 
would  sell  wool,  the  defendant  would  deliver  noils  by  way 
of  part  payment,  and  give  a  cheque  for  £250  for  the  re- 
sidue. Parke,  B. — The  plainti£Es  say,  "We  will  sell  yon 
wool  st  such  a  price,  provided  you  will  sell  us  noils  at  such 
«  pcice.''  They  are  not  independent  contracts,  but  the 
whole  is  OBC  toitire  contract ;  and  if  the  plaintiffs  do  not 
supply  the  fleeces,  the  defendant  is  not  bound  to  supply 
the  noils.  Even  if  the  word  "take''  means  to  take  by 
way  of  purchase,  the  Teault  is  the  aame,  one  stipulation 
bfiing  dependent  on  the  other.] 

Pbe  CujBLiau  (a), 

Rule  refused. 

(a)  PoUock,  C.  B.,  Parke,  B^  Alderton,  B.,  and  Bolfe,  B. 
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Nov,  10.  Doe  d.  Sams  v.  Gablick. 

A  testator,  JuJECTMENT  for  lands,  houses,  &;c.  at  Pisford,  in  the 
certain  UndB^  connty  of  Northampton.  The  facts  were,  by  consent  of 
to  hit^e  for^  the  parties,  stated  for  the  opinion  of  the  Court,  under  a 
her  life,  and       Judge's  order,  in  the  following  case  : — 

gmng  them 

aucoesiiveiy  to  The  question  in  this  case  arises  under  the  will  of  Thomas 

Sriifi  dSw  Garlick,  of  Toddington,  in  Bedfordshire,  who  died  in  the 

them  as  foi-  yg^j.  1824,  in  possession  of  the  estate  in  question,  which 

from  and  after  came  into  his  family  under  the  will  of  William  Hull  of 

deHse^r^e  Pisford,  who  died  in  1782.    William  Hull  of  Fisford  had 

M?charred  as  *  brother  named  Jonas,  and  a  sister  named  Elizabeth,  who 

aforesaid)  to  married  one  Jonathan  Balls.     Jonas  Hull  had  a  son  and 

such  person  or  

persons  as  at  heir,  named  William,  afterwards  known  as  William  Hull  of 

deoease^fthaUbe  Eakcnham,  who  was  the  heir-at-law  of  his  uncle,  William 

^r^^t-kw  of  ^"^^  ®^  Pisford,  at  the  time  of  the  death  of  the  testator, 

Wiiukm"  HnU,  Thomas  Garlick.   William  Hull  of  Fakenham  died  in  1840, 

Pisford,  Esq.,  leaving  several  children,  of  whom  the  lessor  of  the  plaintiiF 

^^Xj^t^'  became  the  sole  trustee.  Elizabeth  Balls,  the  sister  of  Wil- 

owner  of  the  Y\Kai  Hull  of  Pisford,  had  a  daughter,  Lydia  Balls,  who 

said  messuages,  '  o         *      .^ 

&c.,  and  who  afterwards  became  the  first  wife  of  the  testator,  Thomas 

«^o^y  Garlick.    William  Hull  of  Pisford,  by  his  will,  of  the  80th 

aJ!d  ^teh  ^^^'  of  July,  1776,  devised  the  Pisford  estate  to  his  niece,  Lydia 

estate  and  pro-  Balls,  (afterwards  the  wife  of  Thomas  Garlick),  for  life,  with 

mises  descended 

to  and  became  remainder  to  her  first  and  other  sons  in  tail,  with  other  re- 

U^BonTw^G.,  Attainders  over,  with  ultimate  remainder  to  his  own  right 

wdtrih^t."^''  heir.  Thomas  Garlick,  of  Barnsley,  who  died  in  1798,  had, 

law  of  my  said  among  other  children,  two  sons,  the  elder  of  whom,  and  his 

and  which  said  heir-at-law,  was  one  Anthony  Garlick,  of  Pogmore,  who 

^^Tiot*"*  ^^®^  '^^  ^^^  5  *^*  *^®  younger  of  whom  was  the  testator, 

W.  6.  devised 

to  me  in  fee 

simple :" — HM,  that  the  words  '<  such  person  or  persons  as  at  the  time  of  mj  decease 


person  answering  that  description  took  an  estate  for  life  only  in  the  devised  premises. 

A  devise  of  an  indefinite  estate,  without  words  of  limitation,  primi  fukt  is  a  devise  for  life 
only ;  and  a  previous  charge  on  the  et/o/e,  without  any  charge  on  the  devisee  in  respect  of  it, 
will  not  enlar]g;e  it  into  a  devise  of  an  estate  in  fee. 
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Thomas  Garlick  of  Toddington.  Anthony  Oarlick  of  Pog-  1845. 
more  had  nine  children,  his  eldest  surviving  son  and  heir 
being  Anthony  Garlick  of  Greetham,  (the  testator's  nephew, 
and  devisee  for  life  of  the  Pisford  estate),  who  died  in  1840, 
without  issue ;  and  the  second  surviving  son  of  Anthony 
Gkurlick  of  Pogmore  was  another  Thomas  Garlick,  who  died 
in  America  about  1835,  leaving  several  children,  his  Sldest 
son  and  heir-at-law  being  William  Garlick,  the  defendant. 
Thomas  Garlick  had  by  his  wife  Lydia(the  first  tenant  for  life 
under  the  uncle's  will)  two  children,  namely,  William  Hull' 
Gkurlick,  and  Edith,  afterwards  the  wife  of  Matthew  Berry. 
On  the  death  of  Lydia  Garlick,  her  son  entered  into  posses- 
sion of  the  estate,  of  which  he  suffered  a  recovery,  and  after- 
wards, by  his  will,  devised  the  same  to  his  father,  the  tes- 
tator, Thomas  Garlick  of  Toddington,  who  thus  became 
owner  of  the  estate  in  fee  simple  on  the  death  of  his  son,  in 
1807.  Edith  Berry  had  but  two  children,  one  of  which 
was  still-bom,  and  the  other  lived  but  a  few  hours. 

The  testator  Thomas  Garlick  died  in  the  year  1824, 
having  by  his  will,  which  bore  date  the  24th  May,  1821, 
devised  as  follows : — "  I  give  and  devise  all  my  messuages, 
&c.  to  the  use  of  the  said  John  Slade  and  David  Lee  WiUis^ 
their  executors  &c.,  during  the  natural  life  of  my  said  daugh- 
ter, Edith  Berry,  but  upon  the  trusts  hereinafter  mentioned, 
and  subject  and  chargeable  in  the  meantime  to  and  with 
the  payment  of  a  clear  annuity  or  yearly  sum  of  dSlOO  unto 
my  said  wife,  Elizabeth  Garlick ;  and,  from  and  after  the  de- 
cease of  my  said  daughter,  I  give  and  devise  all  my  said  mes- 
suages, cottages,  farms,  and  hereditaments  in  the  said  county 
of  Northampton,  subject  as  aforesaid,  unto  and  to  the  use 
of  all  and  every  the  sons  and  daughters  of  my  said  daugh- 
ter, Edith  Berry,  lawfully  to  be  begotten,  as  tenants  in  com- 
mon, and  not  as  joint-tenants,  and  to  their  respective  heirs 
and  assigns  for  ever ;  and,  in  case  my  said  daughter  shall 
have  but  one  child,  then  I  give  and  devise  the  same  mes- 
suages, cottages,  farms,  lands,  tenements,  and  heredita- 

VOL.  XIV.  z  z  M.  w. 
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1M6.  ments  in  the  said  county  of  Northampton  (but  subject  and 
charged  as  aforesaid)  unto  such  only  child,  his  or  her  heirs 
and  assigns,  for  ever;  and,  in  case  my  said  daughter  shall 
hare  no  children,  then  I  give  and  devise  the  same  messu- 
ages, subject  and  charged  as  aforesaid,  to  Anthony  Oarlick 
of  Oreetham,  in  the  county  of  Lincoln,  farmer,  son  of  my 
late  brother,  Anthony  Garlick,  deceased,  and  his  assigns, 
for  and  during  the  term  of  his  natural  life;  and,  from  and 
after  his  decease,  I  give  and  devise  the  same  (but  subject 
and  charged  as  aforesaid)  to  iuch  person  orperMoni  who  ai 
the  time  of  my  decease  shall  be  heir  or  heirs-at-law  of  JfilBam 
HvU^  formerly  ofPisford^  Esq.,  deceased,  who  was  formerly 
owner  of  the  said  messuages,  cottages,  farms,  lands,  tene* 
ments,  and  hereditaments  at  Pisford  aforesaid,  and  who,  by 
his  last  will  and  testament,  devised  the  same  to  my  first  wife 
Lydia,  formerly  Lydia  Balls,  spinster,  who  was  the  mother 
of  my  daughter,  Edith  Berry,  and  which  estate  and  pre- 
mises  descended  to  and  became  vested  in  my  late  son,  Wil^ 
liam  Gkurlick,  as  the  only  son  and  heir-at-law  of  my  said  late 
wife  Lydia,  and  which  said  premises  he  my  said  son  William 
Garlick,  devised  to  me  in  fee  simple/' 

On  the  death  of  Anthony  Garlick  of  Greetham,  in  1840, 
William  HuU  of  Fakenham  became  entitled  to  the  estate 
in  question,  as  heir-at-law  of  William  Hull  of  Pisford,  and 
died  a  few  months  afterwards. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  William  Hull,  of  Fakenham,  under  the  devise  of 
Thomas  Garliek,  took  an  estate  in  fee,  or  for  his  own  life 
only.  If  the  Court  should  think  that  he  took  an  estate  in 
fee, judgment  is  to  be  entered  for  the  plaintiff;  but  if  the 
Court  should  be  of  opinion  that  he  took  an  estate  for  life 
only,  judgment  is  to  be  entered  for  the  defendant. 

The  case  was  argued  in  Hilary  Term  last,  (Jan.  27),  by 

Chiliom,  for  the  plaintiff.—- It  is  impossible  to  doubt  that 
the  intepMom  of  the  testator  was  to  give  an  estate  in  fee  to 
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William  Htdl  of  Fakenham;  the  only  question  is,  whether  1845. 
he  has  tised  words  which  enable  the  Court  to  carry  that 
kitention  into  effect.  The  rule  of  law  applicable  to  this 
case  is  thus  stated  by  Sir  James  Wigram,  in  his  work 
im  the  Interpretation  of  Wills  (Proposition  6) : — *^  For 
the  purpose  of  determining  the  object  of  a  testator's 
bounty,  or  the  subject  of  disposition,  or  the  quaoitity  of 
interest  intended  to  be  giyen  by  his  will,  a  Court  may 
inquire  into  every  nuUetial  fact  relating  to  the  person 
Who  claims  to  be  interested  under  the  will,  and  to  the 
property  which  is  claimed  on  the  subject  of  disposi- 
tion, and  to  the  einsttmstances  of  the  testator,  and  of  his 
fttmily  and  affairs,  for  the  purpose  of  enabling  the  Court 
to  identify  the  person  or  thing  intended  by  the  testator,  or 
to  detei^ine  the  quantity  of  interest  he  has  given  by  his 
will."  In  Doe  v<  AUen  (d),  Lord  Kenyon  cites  and  concurs 
in  the  observation  of  Lord  Mansfield  in  Right  v.  Side-' 
baiham  ( j»),  that,  "  in  almost  every  ease  where  by  law  a 
general  devise  of  lands  is  reduced  to  an  estate  for  life,  the 
Intention  of  the  testator  is  thwarted,  for  ordinary  people  do 
not  distinguish  between  real  and  personal  property.'^  So, 
in  Bowen  v.  SemoerofI  (e),  Aldenon,  B.,  says,  that,  '^  in  nine 
eases  out  of  ten,  as  to  personal  estate,  the  construction  is 
according  to  the  testator's  intention;  but  the  contrary 
nrHh  regard  to  real  estate/'  In  Bmiih  v.  Coffin  (d),  <m  the 
eCher  hand,  (which  is  adopted  as  an  authority  in  Wilce  v. 
fFiloe(e)  ),  Better,  J.,  says,  that  "the  question  must  always 
be,  what  was  the  intexktion  of  the  testator;  that  is  the 
polar  star  by  which  we  must  be  guided.'^  [Parke,  B. — 
1?hese  difficulties  have  arisen  firom  confounding  the  testa^ 
tor^s  inieniion  with  his  meankng.  Intention  may  mean  what 
the  testator  intended  to  Aura  done;  whereas  the  only  ques- 
tion, in  the  construction  of  wills,  is  on  the  ineOMing  of  the 

(a)  8  T.  R.  497.  (d)  2  H.  Bl.  444. 

{h)  Doogl.  759.  (e)  7  Bing.  664. 

\e)  2  Y.  &  Coll.  064. 

z  z  2 
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1846.  words.]  In  this  case  it  is  clear^  tlmt  if  the  words  had 
been  ''  to  the  heir  or  heirs- at-law  of  William  Hull/'  in- 
stead of  "  to  such  person  or  persons  as  at  the  time  of  my 
decease  shall  be  the  heir  or  heirs-at*lair  of  William  Hull/' 
that  would  have  been  sufficient  to  carry  the  fee.  It  is 
important,  also,  to  consider,  that  in  the  introdactory 
clause  of  the  will  the  testator  shews  a  dear  intention  to 
dispose  of  the  whole  of  his  property;  for  he  says,  ''  As 
to  my  estate,  both  real  and  personal,  1  dispose  thereof  in 
manner  following,"  indicating  plainly  his  intention  not 
to  die  intestate  as  to  any  part:  Ibbotson  v.  Beckwiih  (a) ; 
Cole  V.  Rawlinaon  (&).  Further,  he  appears  to  have  known 
how  to  limit  an  estate  for  life  by  express  words,  when  he 
intended  to  give  no  more :  e.  g.  to  Anthony  Ghirlick,  who 
would  be  his  heir*at-law  in  failure  of  issue  of  his  daughter. 
And,  with  respect  to  the  terms  of  this  particular  devise, 
Mr. Powell  observes (c) :  ''It  seems,  according  to  the  early 
authorities,  that  a  devise  to  the  heir  of  a  person,  as  pur- 
chaser, (the  ancestor  taking  no  estate  of  freehold),  vests  in 
such  heir  an  estate  in  fee  simple,  without  any  words. of 
limitation,  inasmuch  as  the  term  'heir'  includes  all  the 
heirs  of  such  heir  i'*  for  which  he  cites  Durdant  v.  Stir- 
chet{d)9  where  Pollexfen,  C.  J.,  assigns  as  the  reason  for 
this  opinion,  that  "  'heir'  is  nomen  collectivum;  and  it  is 
all  one  to  say  'heirs  of  J.  S.,'  as  to  say  'heir  of  J.  S.,  and 
heirs  of  that  heir,'  for  every  particular  heir  is  in  the  loins 
of  the  ancestor,  and  parcel  of  him."  [Alderson,  B. — It 
does  not  appear  here  that  the  ancestor  is  dead.  Parke,  B. 
— The  demise  here  is  to  the  person  who  shall  >!//  the 
character  of  heir  of  William  Hull  at  the  testator's  death.  It 
is  just  the  same  as  if,  having  ascertained  who  he  is,  you 
were  to  write  his  name  in  the  will.] 

Secondly,  this  devise  may  be  read  as  if  the  words  in  the 


(a)  Cas.  temp.  Talbot,  157.  (c)  2  Powell  on  Devises,  595. 

(b)  lSalk.234.  (d)  Skin.  205. 
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latter  clause  of  the  will,  beginning  *'  who  was  formerly  the         1846. 
owner,"  down  to  the  words  "devised  to  me,''  were  included 
in  a  parenthesis ;  and  then  there  is  an  absolute  deyise  of 
the  fee  simple. 

Lastly,  the  devise  being  indefinite,  and  the  lands  being 
charged  with  an  annuity  to  the  testator's  widow,  the  de- 
vise ought  therefore  to  be  construed  to  give  an  estate  in  fee. 
Peppercorn  v.  Peacock  (a)  is  strongly  in  point  on  this  part 
of  the  case,  and  appears  not  to  be  distinguishable.  Mr. 
Jarman  indeed  says  (A),  that  "  it  is  well  settled,  that,  if  a 
testator  merely  direct  an  annuity  to  be  paid  out  of  his 
lands,  without  saying  by  whom^  the  charge  is  inoperative  to 
aflfect  the  construction  of  the  devise  of  the  land  so  charged." 
This  opinion  of  the  learned  author  was  referred  to  and  con- 
sidered in  Peppercorn  v.  Peacock,  where  a  devise  to  A.  of 
lands,  "  subject  to  the  yearly  payment  of  i£150  "  to  B.,  was 
held  to  pass  a  fee.  There  there  was  no  direction  to  pay, 
nor  any  express  charge  on  the  person  of  the  devisee.  An^ 
drew  V.  Southouse  (c)»  Doe  d.  Palmer  v.  IUchard8{d),  Doed. 
Stevens  v.  SnelUng  (e),  and  Gully  v.  Bishop  of  Exeter  (/) 
are  also  authorities  in  support  of  this  view  of  the  case. 
[Parke,  B. — The  ground  on  which  an  estate  for  life  is  en- 
larged by  implication  to  an  estate  in  fee,  is,  that  where 
there  is  a  charge  on  the  person  of  the  devisee,  it  is  pre- 
sumed that  it  was  intended  that  he  shotdd  recoup  himself, 
for  which  purpose  he  is  to  have  the  estate.  It  must  be  a 
charge  on  the  person  in  respect  of  the  estate.  Here  there  is 
no  charge  on  the  person,  but  only  on  the  estate.  Alder^ 
son,  B. — If  the  testator  mean%  the  devisee  to  pay,  of  course 
he  must  have  the  estate  to  pay  it  out  of.  But  here  the 
estate  is  first  charged,  into  whosesoever  hands  it  may  come. 
Pollock,  C.  B.,  referred  to  Doe  d.  Hanson  v.  Fyldes  (9).] 

(a)  3  Man.  &  G.  356 ;  3  Scott,  (d)  3  T.  R.  356. 

N.  R.,  651.  (e)  5  East,  87. 

(ft)  2  Powell  on  Dev.  392.  (/)  4  Ring.  290;  12  Moore,  591. 

(c)  5  T.  R.  292.  (g)  Cowp.  833. 
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1845.  .Mr.  Jarman  cites  as  authorities  for  his  proposition  the 
case  of  Demn  d.  JUiUer  v.  Moor  (a)  and  Fairfax  v.  Heron  {b). 
In  the  former  casCi  there  were  no  words  charging  the  es« 
tate  in  the  hands  of  the  deyisee.  In  the  latter^  the  per- 
sonal estate  was  sufficient  to  pay  all  the  charges.  The  case 
of  Doe  d.  Clarke  v.  Clarke  (c)  has  been  cited  as  overruling 
Gully  y.  Bishop  of  Exeter,  but  such  is  not  the  case.  [Parke, 
B. — ^The  reasons  for  the  decision  are  not  given  in  Pepper^ 
com  V.  Peacock  f  probably  the  Court  thought  that  the  tes* 
tator  meant  the  devisee  to  pay,  whether  he  were  in  funds 
or  not,  construing  the  words  ''  subject  to  ^'  as  being  that 
the  demeee  is  subject  to  the  charge^  as  siinilar  w<Nrds  were 
construed  in  Andrew  v.  SouihoueeJ]  The  words  in  An- 
drew  v.  Souihouse  were  '^  charged  and  chargeabk/'  which 
can  hardly  be  appUed  to  the  person  of  the  devisee.  [At- 
dereon,  B. — How  can  you  say  the  devise  is  enlarged  by 
the  charge,  when  it  is  only  given  out  of  the  charged  lands  f 
Where  the  devise  is  to  a  person,  tf  he  will  subject  biniself 
to  a  charge,  I  can  understand  how  that  may  enlarge  the 
estate.  It  is  on  the  ground  of  an  understood  eo$uBiion  that 
the  principle  rests.  But  this  is  an  nnoonditional  devise  of 
the  estate,  charged  with  the  annuity  in  whosesoever  hands 
it  may  be.] 

The  case  was  adjourned,  that  the  Court  might  consider 
whether  it  was  necessary  to  hear  Crompton,  who  appeared 
to  argue  for  the  defendant;  and  now,  without  calling  upon 
him,  the  Court  gave  judgment. 

Pollock,  C.  B. — The  question  in  this  ejectment  turns 
upon  a  devise  in  the  will  of  Thomas  Garlick.  [His  Lord- 
ship read  the  material  parts  of  the  will,  and  proceeded :] 
Unless  the  words  ''  in  fee  simple,''  at  the  close  of  the  de- 

(a)  h  T.  R.  5M ;  6  T.  R.  175 ;  (6)  Free  in  Ch.  67. 

1  B.  &  P.  658;  a  Boa.  &  P.  247.  (e)  1  C.  &  M.  3a 
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Tim,  can  be  oonsidered  as  applicable  to  the  estate  given  bj  1845. 
the  testator  to  ''the  person  or  persons  who  shall  be  the 
heir  or  heirs-at-law  of  William  Hull/'  the  ease  is  that  of  a 
devise  in  general  terms,  without  any  words  of  limitation  at 
all.  It  was  contended,  for  the  lessor  of  the  plaintiff,  that 
those  words  might  be  applied,  as  words  of  limitation,  to  the 
estate  given  to  the  heir  or  heirs-at-law  of  William  Hull; 
and  if  by  any  reasonable  construction  we  could  have  seen 
that  they  were  meant  so  to  be  used,  we  should  have  had 
no  reluctance  in  giving  effect  to  that  which  we  can  hardly 
doubt  was  the  intention  of  the  testator,  and  in  applying 
these  words  in  order  to  carry  that  intention  into  effect. 
But  it  seems  to  me  to  be  perfectly  clear  that  a  parenthesis 
ought  not  to  be  inserted  in  the  manner  suggested  by  Mr* 
ChilioH;  but  that  the  wcnrds  at  the  close  of  the  devise,  ''in 
fee  simple,''  belong  entirely  to  the  description  of  the  estate 
given  by  the  son,  William  Oariiek,  to  his  father, — "which  he 
devised  to  me  in  &e  simple."  The  case  is  one,  therefore, 
where  the  language  used  with  reference  to  the  immediate 
devise  is  without  any  words  of  limitation  whatever.  And 
the  argument  of  Mr.  CkUioH  was,  first,  that  the  words 
"such  person  or  persona  as,  at  the  time  of  my  decease, 
shall  be  the  heir  or  heirs-at-law  of  William  Hull,"  im* 
ported  that  the  heir  or  heirs-«t*law  of  William  Hull  were 
to  take  in  fee  simple.  But  it  appears  to  me  that  these 
words  are  nothing  but  the  deaignatio  personss;  and  that, 
as  soon  as  yon  have  discovered  the  person  answering  that 
description,  you  are  to  insert  his  nam^  aad  then  read  the 
devise  as  if  the  name  had  been  there  originally. 

The  next  question  is,  whether  there  is  anything  in  thia 
devise  that  will  enable  the  Coort  to  enlarge  the  estate  be*' 
yond  an  estate  for  the  life  of  the  devise.  Our  attention  wae 
called  to  the  circumstance  that  thn  is  a  devise  charged  with 
and  subject  to  an  annuity  for  life.  But  it  is  perfectly  esta1>* 
hshed  that  a  charge  upon  the  estaiej  and  not  «pon  the  peru 
mm  of  the  devisee,  will  not  enlarge  the  estate  to  a  fee  simple. 
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1845.  The  case  of  Oully  v.  The  Bishop  of  Exeter  was  relied  upon 
in  the  argumeat;  but  since  that  decision  there  is  the  case 
of  Doe  d.  Clarke  v.  Clarke,  decided  by  Lord  LyndharH  in 
this  court,  and  hj  which  the  case  before  Lord  Chief  Justice 
Best  must  be  considered  as  overruled.  It  has  been  well 
observed^  with  reference  to  these  cases,  by  the  editor  of  a 
very  learned  work,  Mr.  Jarman,  that  although,  undoubtedly, 
there  are  two  cases  which  may  be  adduced,  in  which  de- 
vises seeming  to  belong  to  this  class  were  held  to  carry  the 
fee,  yet  one  of  these  cases  professedly  recognised,  although 
it  actually  departed  from,  the  principle  which  distinguishes 
between  charges  on  the  land  merely,  and  charges  on  the 
devisee  in  respect  of  the  land  j  and  the  other  case,  as  I  have 
said,  must  be  considered  as  overruled.  It  appears  most 
distinctly  in  the  present  case,  that  the  charge  is  upon  the 
estate,  and  therefore  the  devise  is  in  fact  a  devise  of  the 
residue  of  the  estate  after  the  satisfaction  of  that  charge. 
There  are  no  words  by  which  the  Court  can  enlarge  the 
estate,  according  to  any  case  which  was  cited  at  the  time 
of  the  argument,  or  any  which  we  were  able  to  find  relat- 
ing to  the  subject.  It  was  pressed  upon  us,  that  there  could 
be  no  doubt  whatever  what  this  testator  intended;  and,  in 
order  to  satisfy  the  Court  that  he  intended  to  give  an  estate 
in  fee  simple,  it  was  suggested  that  he  had  himself  men- 
tioned, in  the  history  of  the  estate  coming  into  his  family, 
a  reason  for  giving  it  back  again  into  the  family  of  William 
Hull.  But  it  is  clear,  both  upon  authority  and  principle, 
that  the  circumstance  of  the  apparent  motive  by  which  a 
party  is  actuated,  cannot  be  used  to  enlarge  the  sense  of 
his  words  beyond  the  legal  construction  which  is  to  be  put 
upon  them  in  the  instrument.  And  I  quite  agree  with 
what  is  said  by  Mr.  Jarman,  that  if  no  one  of  these  matters 
standing  alone  could  enlarge  that  which  would  otherwise  be 
an  estate  for  life  into  an  estate  in  fee,  so  neither  can  two 
or  more  of  them,  concurring  together  in  the  same  instru- 
ment.   Mr.  Jarman  truly  remarks,  that  the  rule  of  con-. 
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struction  with  respect  to  this  matter  is  entirely  technical,  1845. 
and  that  in  many  instances  the  courts  of  law,  while  giving 
their  judgment,  have  expressed  an  intimation  that  they 
were  probably  deyiating  from  the  real  intention  of  the  testa- 
tor. But  the  object  of  all  these  rules  is  to  create  certainty, 
and  to  prevent  litigation ;  to  enable  those  who  are  conver- 
sant with  these  subjects  to  give  such  advice  as  may  save  the 
expense  of  litigation,  by  rendering  the  law  certain,  and  not 
liable  to  fluctuation  in  each  particular  case.  Acting  upon 
these  rules,  and  in  accordance  with  the  decided  cases,  it 
appears  to  me  that  the  judgment  of  the  Court,  on  the  pre- 
sent occasion,  ought  to  be  for  the  defendant. 

Pakkjb,  B. — ^I  agree  with  the  Lord  Chief  Baron,  that  the 
defendant  is  entitled  to  the  judgment  of  the  Court.  The 
question  arises  on  the  will  of  the  testator  Thomas  Oarlick, 
and  it  is  this— whether  William  Hull  of  Fakenham,  who 
answered  the  description  of  the  person  who  was  at  the  time 
of  the  decease  of  the  testator  the  heir-at-law  of  William 
Hull  formerly  of  Pisford,  took  under  that  will  an  estate  in 
fee  simple  or  for  life  only.  I  am  clearly  of  opinion  that  he 
took  an  estate  for  life  only.  The  devise  is — ^after  subjecting 
the  estate  to  the  charge  of  an  annuity  in  favour  of  the  wife 
of  the  testator,  and  after  certain  life  estates — a  devise  of 
the  lands  in  question,  *'  subject  and  charged  as  aforesaid,^' 
that  is,  with  the  annuity,  ^'  to  such  person  or  persons  as  at 
the  time  of  my  decease  shall  be  the  heir  or  heirs-at-law  of 
William  Hull,  formerly  of  Pisford  aforesaid.''  Now  the 
question  upon  this  part  of  the  will  simply  is,  whether  or  not 
there  is  anything  to  enlarge  this  indefinite  estate,  which 
must  prim&  facie  be  considered  to  be  an  estate  for  life,  into 
a  fee  simple.  Mr.  Chilton's  main  argument  was,  that  it 
was  enlarged  into  a  fee,  because  the  estate  was  charged 
with  an  annuity.  But  I  apprehend  that  the  rule  on  that 
subject  is  settled  beyond  all  question:  it  is  laid  down  in 
very  distinct  terms  by  Le  Blanc^  J.,  in  Doe  d.  Sievem  v. 
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1845.  SneUinff,  and  has  been  recognised  ever  since.  Whether  it 
has  in  all  cases  been  fully  acted  on,  with  reference  to  wills, 
is  certainly  a  matter  of  donbt ;  there  appear  to  be  some 
cases,  of  which  the  case  of  GuUp  v.  The  Biihop  of  Exeter  is 
one,  in  which  the  Court,  while  professing  to  act  npon  the  rok 
of  law,  had  perhaps  in  some  degree  departed  firom  it.  The 
rule  itself,  however,  seems  to  be  manifestly  clear  and  settled 
beyond  all  doubt.  Le  BUmc,  J.,  states  it  in  these  terms  :--* 
''  According  to  all  the  determinations,  the  question  whether 
the  devisee  takes  a  fee  or  not,  in  respect  of  chaises,''  (that 
is,  where  there  is  a  devise  of  an  indefinite  estate),  ''must 
depend  on  this,  whether  he  personally,  or  the  eetate  given  to 
him,  be  charged  with  the  payment  of  debts.''  It  is  the  same 
with  respect  to  any  other  charge.  If  the  devisee  be  per- 
sonally charged  with  payment  of  debts  or  legacies,  or  if 
they  be  charged  upon  the  quantum  of  estate  given  to  the 
devisee,  he  must  take  the  fee ;  because,  if  he  take  for  lift 
only,  he  may  be  a  loser,  or  the  estate  may  be  insufficient. 
Therefore  the  question  in  all  the  cases  is,  whether  it  is  a 
charge  upon  the  devisee  personally,  and  he  is  directed  to 
pay  it,  or  it  is  charged  upon  the  quantum  of  the  estate 
given  to  him  personally,  in  which  case  it  is  enlarged  by  the 
operation  of  that  rule  of  law  into  a  fee;  or  whether  be 
merely  takes  an  estate  in  the  land  already  chained.  Now  I 
think  it  is  clear  beyond  all  question  in  this  ease,  that  the 
estate  itself-^the  corpus  of  the  estate— is  charged  with  this 
annuity  before  it  comes  into  the  hands  of  the  devisee,  and 
therefore  that  this  charge  has  no  operation,  according  to 
that  rule  of  law,  to  give  an  estate  in  fee  to  the  heir*at-law 
of  WilUam  Hull  of  Pisford. 

But  Mr.  Chilton  contended,  that  under  the  words  of 
this  devise,  independently  of  the  rule  of  law  to  which  I 
have  adverted,  an  estate  in  fee  is  given  to  William  Hull  of 
Fakenham,  because  he  says  there  is  authority  that  a  devise 
to  the  heirs-at-law  of  A.  will  give  a  fee;  and  he  refers  to 
certain  passages  in  Jarman  on  Wills,  and  to  Powell  an  De* 
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Tiaesy  p.  595^  for  that  doctrine.  Admitting  that  to  be  so,  184&. 
I  quite  agree  that  the  obaenration  is  inapplicable  to  the 
present  casoj  because  this  ia  manifestly  a  demise  to  u  pw* 
wn  or  penoM  who,  at  the  time  of  the  testator's  death, 
shall  be  the  heir  or  heirs-at-law.  Then  it  was  suggested 
by  Mr.  Chilian,  (who  did  not,  howerer,  place  much  reli- 
ance on  that  argument),  that,  by  reading  the  last  sentence 
in  a  parenthesis,  and  treating  the  words  'Mn  fee  simple^ 
as  applicable  to  this  devise  of  the  estate  to  William  HuH 
of  Fakenham,  he  would  take  in  fee  simple.  That  really  is 
merely  a  question  of  grammatical  construction ;  and  I  own 
it  appears  to  me  to  be  perfectly  clear  that  this  last  clause 
is  a  mere  recital  of  the  estate  which  had  pr^riously  been 
given  to  the  testator  by  the  will  of  his  son;  which  ''be- 
came  vested  in  my  late  son,  William  Oarlick,  as  the  only 
son  and  heir-at-law  of  my  said  wife  Lydia,  and  which  pre- 
mises he  my  said  son,  William  Garlick,  devised  to  me  in 
fee  simple.''  It  seems  to  me  to  be  quite  clear  that  this  is 
merely  a  recital  of  the  estate  that  he  bad,  and  that  it  can- 
not be  considered  that  he  intended  the  words  ''in  fee 
simple"  to  apply  to  the  former  part  of  the  will,  and  there* 
fore  that  they  should  be  read  parenthetically. 

I  am,  therefore,  clearly  of  opinion,  upon  the  whole  ease, 
that  an  estate  for  life  only  passed  to  William  Hull,  and 
that  our  judgment  must  be  in  &vonr  of  the  defendant. 

Alderson,  B. — I  am  of  the  same  opinion.  All  that  the 
testator  bequeaths  is  the  estate  charged.  Now,  if  the  be« 
quest  be  of  an  estate  charged,  the  authorities  which  have 
been  referred  to  by  the  Lord  Chief  Baron  and  my  Brother 
Parke  shew  that  that  of  itself  will  not  carry  the  fee.  Then 
the  next  question  is,  to  whom  does  the  testator  devise  the 
estate  charged?  He  devises  it,  after  the  death  of  his 
daughter,  who  died  without  leaving  any  issue,  and  after 
the  death  of  his  nephew,  to  whom  it  had  been  given  for 
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1846^  lifei ''  subject  as  aforesaid,"  that  is,  to  the  same  charges, 
''  to  such  person  or  persons  who  at  the  time  of  my  decease 
shall  be  the  heir  or  heirs-at-law  of  William  Hull,  formerly 
of  Pisford/'  Now,  undoubtedly,  if  the  bequest  had  been 
merely  "  to  the  heir  or  heirs-at-law  of  William  Hull,  for- 
merly of  Pisford,''  the  authorities  to  which  we  were  re- 
ferred would  haye  been  strong  to  shew  that  the  word  Adr» 
would  not  only  designate  the  person  to  whom  the  estate 
was  to  go,  but  would  sIbo  contain  a  limitation  to  them  in 
fee;  being  to  be  construed  in  the  double  sense,  according 
to  the  rule  given  in  the  case  in  Skinner,  205,  which  was 
cited  in  the  course  of  the  argument.  But  here  the  tes- 
tator speaks  of  the  person  who,  at  the  time  of  his  decease, 
shall  be  the  heir;  the  word  " heir''  being  merely  the  de- 
scription of  the  indiyidual,  and  not  extending  to  a  limitar 
tion  of  the  estate.  It  seems  to  me,  therefore,  that  the 
person  who  was  thus  designated  took  the  estate  without 
any  words  of  inheritance,  and  consequently  had  only  an 
estate  for  life.  Then  the  only  remaining  question  is,  whe- 
ther we  can  add  to  this  devise  the  concluding  words,  *'  in 
fee  simple."  That  would  be  to  act  entirely  upon  the  sup- 
posed idea  of  the  testator's  intention,  and  for  that  purpose 
to  do  very  great  violence  to  the  words :  and  I  think  it 
would  be  very  wrong  so  to  construe  these  words,  which  I 
have  no  doubt  were  not  meant  in  that  sense,  in  order  to 
effectuate  a  supposed  intention  of  the  testator  with  respect 
to  another  part  of  the  will. 

Judgment  for  the  defendant. 
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Mearino  v.  Hellinos.  yov.  6. 

Assumpsit  for  money  had  and  received,  to  which  the  The  plaintiff's 

particuIarSr  in 

defendant  pleaded  non  assumpsit,  and  also  two  special  an  action  for 
pleas  setting  up  as  a  defence  (in  substance)  that  the  money  ^^S^,ati^ 
claimed  in  the  action  was  received  by  the  defendant  upon  that  the  action 

''  ^        was  brought  to 

a  contract  for  an  illegal  lottery,  contrary  to  the  stats.  10  recofer '« the 
&  11  Will.  8,  c.  17,  and  42  Geo.  8,  c.  119  (a).    At  the  iTml^j'^S' 
trial,  before  JPbllock,  C.  B.,  at  the  sittings  in  Middlesex  S^fe^j^t^ 
after  last  Trinity  Term,  it  appeared  that  the  action  was  the  treasurer  of 

•^  *  rr  a  dub,  for  the 

brought  to  recover  from  the  defendant,  who  was  the  trea-  use  of  the 

surer  and  stakeholder  of  a  "  Derby  sweep,"  or  lottery  on  Srawer  oTthe" 

the  result  of  the  Epsom  Derby  stakes,  1844,  the  sum  of  ^DtrbT*  ^ 

18/.  6$,,  the  amount  which,  by  the  rules  of  the  *'  Sweep,"  stakes,  accord- 

was  to  be  paid  to  the  person  who  should  be  the  drawer  of  oMhe  said   ^ 

the  second  horse.      The  plaintiflf  drew  a  horse  called  fe"dimtp£S»dlS, 

"  Ionian,"  which  actually  came  in  third  in   the  race ;  '*>*'  ***^?^ 

but  the  winner,  ''  Running  Bein,"  was  subsequently  de-  to  an  iile^ 

dared  by  the  stewards  to  be  disqualified,  as  being  four  ^^u^er^re 

instead  of  three  years  old,  and  "  Ionian "  thus  became  '^jUfntlff'^Sj 

the  second  horse  in  the  race.     The  plaintiff,  by  his  par-  not  recover  the 

ticulars,  claimed  "  the  sum  of  18/.  6«.,  for  money  received  Held,  thaThe 

by  the  defendant,  as  the  treasurer  of  a  certain  club,  for  ScrAww par*-' 

the  use  of  the  plaintiff  as  the  drawer  of  the  second  horse  ?*''^»  recoTcr 

back  his  own 

in  the  Derby  stakes,  according  to  the  rules  of  the  said  stake  of  ^. 
club."  The  Lord  Chief  Baron  directed  a  verdict  for  the  de-  th^TwherTa*' 
fendant  on  the  second  and  third  issues,  on  the  ground  that  P^^  claims,  as 

'  "  winner,  the 

this  was  an  illegal  lottery;  but  it  was  contended  for  the  whole  of  the 

stakes  deposit- 
plaintiff,  that  he  was  at  all  events  entitled  to  recover  back  ed  on  an  illegal 

his  own  stake,  which  was  £2.     His  Lordship  thought  that  J^^r  \J^ 

the  particulars  were  not  sufficient  for  that  purpose,  but  re-  ^*  ^"^^  ■*»^« 

^  *      *       '  as  money  re- 

served  the  point,  and  a  verdict  was  taken  for  the  defend*  cdfed  to  his 

use  by  the 
stakeholder, 
(o)  See  AUpori  v.  NuU,  14  Law  J.,  N.  S.,  C.  P.,  272. 
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1S45.        ant,  with  leave  to  the  plaintiff  to  moTe  to  enter  a  rerdict 
for  him  for  £Z  on  the  first  issne. 

Hwmfreii  now  moved  accordingly. — ^The  plaintiff  was  en- 
titled to  recover  back  his  own  subscription,  for  he  had  a 
right  to  disaffirm  the  illegal  contract  at  any  time :  Ha#fe* 
low  V.  Jackion  (a).  [Parke,  B.— That  is,  if  the  particolars 
allow  him«]  The  money  claimed  by  the  particulars  in- 
cludes the  plaintiff's  own  stake.  [Parke,  B. — ^The  par- 
ticulars are  to  inform  the  defendant  what  the  plaintiff  is 
going  for.  If  he  had  said  that  he  sought  to  recover  the 
£2,  the  defendant  would  probably  have  paid  it  into  court. 
Pollock,  C.  B. — ^No  sum  of  £2  is  mentioned  or  pointed  at 
in  them.]  They  give  the  defendant  notice  that  all  is  de- 
manded which  the  plaintiff  can  legally  recover.  [Parke,  R 
'^Davet^sari  v.  Daviee  {b)  is  precisely  in  point  against  you. 
There  the  particulars  stated  that  the  action  was  brought 
to  recover  £13,  ''viz.  £11  deposited  by  the  plaintiff,  and 
£2  by  one  Roberts,  in  the  hands  of  the  defendant  as  a 
stakeholder,  and  won  of  the  said  Roberts  by  the  plaintiff:" 
and  it  was  held  that  under  these  particulars  the  plaintiff 
could  not  recover  his  own  stake.  Aldereon,  B. — Who  coukt 
conjecture  that  under  this  particular  the  plaintiff  was 
going  for  his  own  stake?]  So  it  might  have  been  said  in 
Hasfelow  v.  Jackmm.  [Aldenauj  B. — ^I  accede  to  the  au<^ 
thority  of  that  ease,  although  I  think  it  a  very  strong  ded^ 
sion.  It  does  not  convince  me;  it  overcomes  me.  Parke, 
B. — ^It  is  difficult  to  say  the  party  can  recover  baek  his 
own  stake,  unless  he  intimate  that  he  means  to  do  sa 
Here,  however,  the  case  is  quite  dear;  the  phintiff  hai 
misled  the  defendant  by  the  form  of  his  particulars.] 

PouocK,  C.  B. — There  will  be  no  nde.    The  plaintiff  is 

{a)  8  B.  &  C.  221.  (6)  1  M.  &  W.  570. 
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precluded  by  the  form  of  his  particulars.  With  respect  to 
the  case  of  Hasielow  y.  Jacksauy  I  forbear  saying  anything 
upon  it  at  present;  it  is  binding  upon  us  until  reviewed  in 
a  Court  of  error.  If  the  same  question  arose  before  me^  I 
should  certainly  advise  a  bill  of  exceptions. 
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The  rest  of  the  Court  concurring. 


Rule  refused. 


Dickinson  r.  Marboit  and  Others. 


Nov.  14. 


Dei 


3BT  for  money  had  and  received,  for  interest,  and  on  The  piaintifr,  a 

.  _,        _  merchant  at 

an  account  stated.— Pleas,  non  assumpsit,  set-off,  and  pay*  SunderUnd, 
ment;  and  issues  thereon.     The  particulars  of  demand  ordcr^to'B.°&° 
claimed  the  sum  of  1042/.  17«.,  being  the  balance  due  to  Co..atDant2ic, 

**  for  a  cargo  of 

the  plaintiff  of  the  proceeds  of  300  lasts  of  wheat  sold  by  wheat,  wrote  to 

the  defendants  in  the  year  1844,  and  also  interest  on  such  b.^&  Co.  would 

balance,  at  the  rate  of  5  per  cent,  per  annum,  from  the  aSfnoMfof  Ac 

21st  of  September,  1844.    The  particulars  of  set-off  were  defendanta, 

-  .  _  -      ,  #..10  T  1  merchants  of 

for  sums  paid  for  insurance,  freight,  &c.;  and  amongst  them  liverpooi.  who 
was  the  following  item : — "  Cash  transferred  to  Mr.  James  ncccasary^cre-* 
Scarth  by  your  order,  1042/.  17*."  ^^  ?°'  ^^^  «- 

•   "^  *  mammg  oa- 

At  the  trial,  before  Wightman,  J.,  at  the  last  spring  as-  lance,  and  com- 

_  ,  ,    ,  111  .  1  1       municated  thia 

Sizes  at  Liverpool,  it  appeared  that  the  action  was  brought  to  the  defend- 
by  the  plaintiff,  a  merchant  carrying  on  business  at  Sun-  dayaafterwarda. 
derland  under  the  firm  of  John  Dickinson  &  Co.,  to  re-  *^**  ^^<»'«  '^« 

'  wheat  waa 

ahipped  from ! 
Dantzic,  the  plaintiff  wrote  to  the  defendanta  aa  foUowa: — **  We  reqneat  yon  will  accoant  to 
Mr.  J.  S.,  of  Newcaatle,  for  the  procecda  of  the  wheat  we  have  consigned  to  you,  lying  at 
Dantxic,  in  Messra.  B/aposaesaion,  which  we  wrote  about  to  you  a  few  day  a  ago."  The  defend- 
anta aaaeated  to  thia  order,  and  informed  S.  (who  waa  laigely  indebted  to  them)  that  they  held 
the  wheat  to  his  account ;  and  on  ita  arrival,  they  rendered  accounta  of  the  aale  of  it  to  S.,  and 
placed  the  balance  of  the  prooeeda  to  the  credit  of  hia  aceonnt  with  them  t^—Hetd,  that  the  plain- 
tiff's order  to  account  to  S.  was  an  order  transferring  the  proceeds  to  him,  and  not  a  mere 
order  to  pay  to  him,  and  was  not  revocable  after  the  di^ndanta  had  acted  npon  it. 
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1846.        cover  from  the  defendants,  who  are  merchants  at  Liver- 
D1CKIN8ON     P^^*  carrying  on  business  there  under  the  firm  oif  "  Peter 
MAEROfr      M*'™^  *  Co.,"  the  sum  of  1042/.  17*.,  with  interest  from 
the  21st  of  September,  1844,  being  the  balance  of  the  pro- 
ceeds of  300  lasts  of  wheat  consigned  to  and  sold  by  the 
defendants,  under  the  following  circumstances : — 

In  the  spring  of  1844  the  plaintiff  gave  an  order  to 
Messrs.  Behrend  &  Co.  of  Dantzic,  for  800  lasts  of 
wheat.  On  the  9th  of  April,  the  plaintiff,  acting  under 
the  advice  of  a  Mr.  James  Scarth,  a  merchant  at  New- 
castle-upon-Tyne, wrote  to  Messrs.  Behrend  &  Co.,  through 
the  defendants,  as  follows : — 

''Sunderland,  April  9th,  1844. 
"  Gentlemen,— We  request  you  will  hold  at  the  disposal 
of  Messrs.  Peter  Marrow  &  Co.  of  Liverpool,  the  300  lasts 
of  wheat  purchased  of  you  by  us,  and  those  friends  will 
lodge  the  necessary  credits  for  the  remaining  balance.'^ 

On  the  11th  of  April,  the  defendants  wrote  to  the  plain- 
tiff as  follows : — 

''Liverpool,  April  11th. 

"  Gentlemen, — Our  mutual  friend,  Mr.  James  Scarth  of 
Newcastle,  has  handed  us  your  letter  of  the  9th  inst.  to 
Messrs.  Behrend  &  Co.  of  Dantzic,  authorizing  them  to 
transfer  to  us  300  lasts  of  wheat  held  by  them  to  your 
order.  We  feel  much  obliged  by  this  proof  of  your  confi- 
dence, and  shall  be  most  happy  if  the  wheat  should  come 
to  a  good  market.  We  have  by  this  day's  post  transmitted 
your  letter  to  Messrs.  Behrend  &  Co.,  requesting  them  to 
procure  freight  for  this  wheat  by  good  ships  to  this  port, 
on  the  best  possible  terms." 

A  few  days  after  the  receipt  of  this  letter,  Scarth  entered 
into  an  agreement  with  the  plaintiff  to  make  consignments 
of  goods  to  the  latter  for  sale  on  his  account ;  and,  in  order 
to  put  Scarth  in  funds  or  in  credit  |;o  procure  consignments, 
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tbe  plaintiff^  on  the  1 7th  of  Aprils  gave  Scarth  a  letter        1845 
to  the  ddfendaiits^  which  he  transmitted  to  them^  as  fol- 
lows : — 

"Sunderland,  April  17th,  1844. 
"Dear  Sirs, — We  request  you  mil  account  to  Mr.  J. 
Scarth  for  the  proceeds  of  the  wheat  we  have  consigned  to 
you  lying  at  Dantzic  in  Messrs.  Behrend's  possession, 
which  we  wrote  to  you  about  a  few  days  ago.  As  soon  as 
it  arrives,  you  will  please  write  to  us.'* 

In  the  meantime,  on  the  13th  of  April,  Scarth  had  writ- 
ten to  the  defendants  a  letter,  (which  was  put  in  evidence 
by  the  defendants),  in  which  he  stated,  "  It  is  understood 
that  I  have  a  lien  over  all  consignments  made  to  you  through 
me,  and  which  I  transfer  to  you,  for  any  balance  on  any  of 
them/' 

On  the  19th  of  April,  the  defendants  wrote  to  the  plain- 
tiflF  as  follows : — "  We  beg  to  acknowledge  receipt  of 
your  favour  dated  17th  inst.,  and,  in  compliance  with 
your  request,  untt  hold  for  Mr.  James  ScartKs  account  the 
proceeds  of  the  wheat  transferred  to  us  on  your  account, 
in  the  hands  of  Messrs.  Behrend  &  Co.  We  will  advise 
you  so  soon  as  we  hear  that  the  freight  is  engaged,  and 
also  on  the  arrival  of  the  wheat  here.'' 

About  the  beginning  of  May,  the  plaintiff  became  dis- 
satisfied with  Scarth's  non-fulfilment  of  his  engagements, 
and  in  consequence  wrote  to  the  defendants,  on  the  4th 
of  May,  the  following  letter : — 

''  Sunderland,  May  4th,  1844. 
**  Dear  Sir, — We  wrote  you  some  short  time  ago,  from 
Mr.  Scarth's  office,  a  letter  in  which  we  fear  we  committed 
a  mistake;  but  not  having  a  copy  by  us,  we  write  from 
memory.  The  intention  of  that  letter  was  to  remit  to  Mr. 
Scarth  the  extra  sum  you  advance  upon  consignments,  we 
understood  80».  per  quarter,  when  you  receive  the  docu- 
ments; and  we  believe  we  said  to  you  net  proceeds.    If 

VOL.  XIV.  AAA  M.  W. 
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1846.  this  is  conrecti  please  observe  this^  tkat  the  net  jwoceeds  are 
to  be  remitted  to  us^  and  all  other  aeeeasary  doeuments. 
You  will  also  say^  by  return  of  post,  if  you  have  advamsad 
any  money  to  Mr.  Scarth  upon  this  grain,  and  how  much ; 
or,  when  you  do  so,  let  us  know. 

''  So  soon  as  the  cargo  arrives,  please  to  write  us  im- 
mediately ;  but  should  you  have  an  offer  in  the  meantime, 
leaving  us  a  small  profit,  be  sure  to  let  us  know.'' 

On  the  16th  of  May  the  defendants  wrote  to  the 
plaintiff,  inclosing  a  statement  of  the  charges  on  the 
shipping  of  the  wheat  at  Dantzic,  and  advising  him  that 
they  had  effected  insurance  on  the  cargo,  &c.;  and  stat- 
ing also  that  they  had  received  bis  letter  of  the  4th  of 
May,  a  copy  of  which  they  had  handed  to  Scarth,  with  a 
request  that  he  would  see  the  plaintiff  on  the  subject. 
On  the  27th  of  May  the  plaintiff  wrote  to  the  defendants, 
as  follows : — 

''  Dear  Sirs, — We  are  not  at  all  satisfied  with  your  aor 
swer  regarding  our  wheat.  We  beg,  therefore,  a  distinct 
answer  to  ours  of  the  4th  instant,  and  shall  hold  you  liable 
for  any  irregularity  with  Mr.  Scarth^  Yqu  will  do  no- 
thing without  our  orders.'^ 

On  the  29th  of  May  the  defendants  relied  as  fbU 
lows: — 

"  Oentle»en>— In  rejdy  to  your  fbvour  of  27th  instant, 
we  beg  to  refer  you  to  our  letter  of  the  19th  ultimo,  and 
to  inform  you,  that,  having  signified  to  Mr.  James  Scarth, 
that,  in  compliance  with  your  order  of  transfer,  we  held 
proceeds  of  the  Dantaic  wheat  for  his  aeoount,  and  having 
since  acted  in  conformity,  we  do  not  see  bow  at  pvpsent 
we  can  alter  our  position.'' 

The  wheat  arrived  at  Liverpool  from  Dantaic  on  the  4tk 
of  June,  and  was  sold  at  different  periods  by  the  defend* 
ants,  and  account  sales  were  rendered  by  tkem  to  Scaith; 
the  net  proceeds  amounting  to  104M.  17#.,  which  the  de* 
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fendants  placed  to  the  credit  of  Scarth'g  account  with  1846. 
them  in  respect  of  other  transacticms,  on  which  he  owed 
tbem^  during  the  whole  of  the  period  covered  by  the  above 
correspondenee,  a  large  balance.  On  the  7tb  of  June^ 
Scarth,  at  the  plaintiff's  request^  wrote  a  letter  to  the  de- 
fendantsi  to  the  following  effect : — "  Messrs.  J.  Dickinson 
&  Co.  having  inftnrmed  me  that  you  wish  me  to  state  to 
you  that  I  have  no  claim  on  them  for  the  cargo  of  the 
Dantaic  or  otherwise^  I  have  no  hentation  in  doing  so^ 
more  especially  as  it  will  unfortunately  have  to  be  the  re- 
verse^ as  some  grain  which  should  have  been  sent  to  them 
has  not  come  forward.  I  shall  be  pleased  to  find  that  you 
and  said  friends  can  settle  matters  satisfactorily .''  To  this 
letter  the  defendants  replied,  refusing  to  recognize  this 
disclaimer,  and  stating  that  they  considered  the  order  in 
his  (Scarth's)  fiavour  from  the  plaintiff,  upon  the  faith  of 
which  they  had  acted,  as  a  binding  transfer  of  the  pro- 
perty,  upon  which  they  had  a  security  for  their  general 
balance  of  account  with  him. 

Scarth  shortly  afterwards  became  wholly  insolvent ;  and 
the  defendants  having  refused  to  pay  over  to  the  plaintiff 
the  net  proceeds  of  the  wheat,  on  the  ground  that  the 
plaintiff's  letter  of  the  17th  of  April  operated  as  a  binding 
transfer  to  Scarth  of  the  property  in  the  wheat,  and  en- 
titled them  to  hold  the  proceeds  as  a  security  for  their 
general  balance  of  account  with  him,  the  present  action 
was  brought. 

The  same  ground  of  defence  was  set  up  on  behalf  of  the 
defendants  at  the  trial.  For  the  plaintiff  it  was  answered, 
that  his  letter  of  the  17th  of  April  operated  only  as  a  bare 
authority  to  account  to  Scarth  for  the  proceeds  when  re- 
ceived, which  was  revocable,  and  was  in  fact  revoked  be- 
fore the  arrival  of  the  wheat  by  the  letters  of  the  4tb  and 
27th  of  May.  The  learned  Judge  thought  that  the  trans- 
action amounted  to  a  transfer  of  the  property  to  Scarth, 

A  A  A  2 


718  CASES   IN   THE    EXCHEQUER^ 

1846.  and  that  the  defendants  were  entitled  to  a  verdict.  He 
offered^  however,  to  leave  the  question  to  the  jury ;  but  this 
not  being  required  by  the  plaintiff's  counsel,  his  Lordship 
directed  a  verdict  for  the  defendants  on  the  first  issue,  with 
liberty  to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
for  1042/.  17s.  and  interest,  if  the  Court  should  be  of 
opinion  that  the  authority  given  by  the  letter  of  the  17th 
of  April  was  revocable. 

In  Easter  Term,  fVaistm  obtained  a  rule  nisi  accord- 
ingly ;  against  which 

Martin  {Crompton  with  him)  now  shewed  cause. — ^The 
letter  of  the  1 7th  of  April  operated,  not  as  a  simple  man- 
date from  principal  to  agent,  revocable  at  any  time  until 
executed,  as  was  contended  for  the  plaintiff,  but  as  a  trans- 
fer to  the  defendants  of  the  balance  of  the  proceeds  of  the 
cargo,  to  be  held  by  them  against  Scarth's  debt.  There 
can  be  no  doubt  that,  if  A.  owes  B.  a  debt,  and  C.  trans- 
fers property  of  his  to  B.  as  a  security  for  A.'s  debt,  that 
is  a  valid  transaction  in  law.  The  debt  between  A.  and  B. 
is  a  sufficient  consideration :  Walker  v.  Rostron  (a).  This 
is  in  substance  the  same  transaction,  except  that  here  the 
party  holding  the  goods  combines  in  himself  the  character 
of  creditor  and  of  the  person  who  receives  the  order.  The 
same  doctrine  is  laid  down  in  Bailey  v.  Culverwell  {b),  and 
in  Hutchinson  v.  Heyworth  (c),  where  all  the  authorities 
are  referred  to.  [Parke,  B.— The  only  question  is,  whe- 
ther this  is  a  simple  mandate  to  pay  to  Scarth,  or  a 
transfer  of  the  debt :  if  it  be  the  latter,  the  debt  is  paid. 
Why  should  a  man  at  Sunderland  send  a  mandate  to  a 
house  at  Liverpool,  to  pay  the  proceeds  to  a  man  at  New- 
castle?   And  the  defendants'  answer  of  the  19th  of  April 

(o)  9  M.  &  W.  411.  (c)  9  Ad.  &  Ell.  107  ;  1  P.  & 

(6)  8  B.  &  Cr.  448.  D.  266. 
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informed  the  plaintiff  that  they  understood  it  as  a  transfer         1845. 
of  the  debt.] — The  Court  then  called  on 

Watstm  and  Tomlinson,  in  support  of  the  rule. — ^The  rela- 
tion of  principal  and  agent  existed  between  the  plaintiff  at 
Sunderland  and  the  defendants  at  Liverpool.  The  defend- 
ants were  to  receive  the  cargo,  and  transmit  the  proceeds  to 
the  plaintiff.  While  the  vessel  was  on  its  voyage,  this  order 
was  given,  which  the  plaintiff  contends  was  not  a  transfer 
of  the  proceeds  of  the  cargo,  which  had  not  then  arrived, 
but  simply  an  order  to  pay  them  to  Scarth,  (who  had  been 
employed  as  the  plaintiff's  agent  to  procure  the  cargo),  in- 
stead of  to  the  plaintiff  himself.  It  is  clear  that  the  defend- 
ants considered  their  agency  as  continuing  notwithstanding; 
they  effected  insurance  and  paid  the  charges,  and  advised 
the  plaintiff  of  their  having  done  so.  The  terms  of  the 
letter  do  not  import  a  transfer  of  the  proceeds  :  the  plain- 
tiff does  not  tell  the  defendants  to  hold  them  for  Scarth,  but 
merely  to  account  to  him,  that  is,  to  pay  over  the  proceeds 
to  him,  instead  of  to  the  plaintiff. 

Pollock,  C.  B. — The  simple  question  is,  whether  this 
was  an  equitable  assignment  of  the  proceeds  of  the  cargo, 
or  a  mere  order  to  pay  them  over  to  Scarth.  If  it  was  a 
mere  order  to  pay,  it  was  revoked  :  if  it  was  an  equitable 
assignment,  the  revocation  did  not  operate.  Upon  the  con- 
struction of  the  letter  itself,  it  seems  to  me  that  it  clearly 
amounted  to  a  transfer  of  the  cargo ;  and  the  letter  of  the 
4th  of  May  shews  as  clearly  that  the  plaintiff  so  understood 
it,  for  he  admits  it  to  be  a  transfer  order  to  a  certain  ex- 
tent.    I  think  it  must  operate  to  the  whole  extent. 

Parke,  B. — I  am  entirely  of  the  same  opinion.  The 
simple  question  is,  whether  this  was  a  mere  order  to  pay,  or 
what  has  been  called  a  transfer  order ;  and  I  think  that,  on 
the  letter  of  the  17th  of  April  itself,  and  particularly  when 
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IS45. 
Dick  IN  80V 

V. 

Marbow. 


coupled  with  that  of  the  4th  of  May,  it  is  dear  that  it  ^ 
an  order  transferring  the  debt.  It  is  the  same  as  if  the 
pkintiff  had  said, "  We  have  assigned  the  cai^  to  Scarth, 
and  you  are  to  account  with  him  instead  of  with  us.*^  Then 
the  question  is,  whether  this  equitable  assignment  was 
acted  upon,  and  the  defendants'  evidence  shewed  clearly 
that  it  was. 


Aldebson,  B.— I  am  of  the  same  opinion*  This  was, 
no  doubt,  a  question  for  the  jury,  if  Mr.  WaUon  had  de 
sired  that  they  should  pass  their  judgment  upon  it ;  but 
they  could  iiot  hesitate  a  moment  about  it,  becaiise  the 
plaintiff  has  put  his  own  construction  on  his  own  letter, 
and  has  construed  it  so  as  to  give  a  verdict  to  tibe  de- 
fendants. 


RoLFE,  B.,  concurred* 


Rule  discharged. 


Nov.  18. 


SembU,  that, 
under  the  At- 
torneys and 
Solicitors  Act, 
(6  «c  7  Vict. 


In  re  Barbeb,  Gent,  ex  parte  the  Mancrbsteb  and  Lbbds 
Railway  Compant,  and  the  other  Rate*payers  of  the 
Township  of  Rastrick. 

JL  HIS  was  a  rule  calling  upon  Mr.  Barber,  an  attorn^  of 

this  court,  to  shew  cau«e  why  hid  bill  of  costs  should  not  be 

referred  to  the  Mast^  for  taxation.    Mr.  Barber  had  been 

c.  73, 8. 37),  aU  employed  by  the  surveyor  of  the  highways  of  the  township 

law  courts 
therein  men- 
tioned have  a 
common  juris- 
diction to  refer 
for  taxation  an 
attorney's  bill  for  business  done  in  any  of  them. 

Where  a  surveyor  of  highways  within  a  pariah  employad  aa  attorney  to  coodoet  an  indiotmant 
for  an  obstruction  of  one  of  the  highways,  and  to  transact  other  buaineas,  and  paid  his  bill  out 
of  the  monies  raised  by  the  highway  nXn^Hetd^  that  the  rate-payevs  wtm  not  peraoM  '*  liable 
to  pay,"  within  the  meaning  of  the  stat.  6  &  7  Vict,  c  73,  s.  38,  and  oould  aot»  therefore*  apply 
for  a  reference  of  the  bill  to  taxation. 


of  Rastrick,  to  prefer  and  conduct  an  indictment  for  an  ob- 
struction of  one  of  the  highways,  and  to  transact  other  busi- 
ness, (not  in  this  court),  his  charges  for  which  amounted 
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in  the  whole  to  760^  8$.  4d.,  of  which  S25/.  14#.  Sd.  had  1S45. 
been  paid  to  him.  The  present  lippliMtton  was  made  on 
behalf  of  the  railway  company  and  the  major  part  of  the 
other  rate-payers  of  the  township  of  Bastrick ;  a  rate  hav- 
ing been  made  therein^  nnder  the  stat.  5  Will.  4,  c.  50, 
s.  27,  for  the  payment  (inter  alia)  of  the  bill  in  question. 
A  similar  application  had  been  first  made  to  Coleridge,  J., 
at  Chambers,  and  refused  on  the  ground  that  the  rate- 
payers were  not  persons  "  liable  to  pay  "  the  bill,  within 
the  meaning  of  the  stat.  6  &  7  Vict.  c.  73,  s.  S8,  and  there- 
fore not  competent  to  make  application  for  a  reference  of 
the  bill  to  taxation. 

Martin  and  Addieon  now  shewed  cause  against  the 
rule. — ^There  are  two  answers  to  this  application.  In  the 
first  place,  this  Court  has  no  authority  to  refer  to  taxation 
an  attorney's  bill  for  business  done  on  the  Crown  side  of 
the  Court  of  Queen's  Bench.  That  question  depends  on 
the  construction  of  the  37th  section  of  the  Attorneys  and 
Solicitors  Act,  (6  ft  7  Vict.  c.  73),  which  proTides,  that  ''it 
shall  be  lawful,  in  case  the  business  contained  in  such  bill,, 
or  any  part  thereof,  shall  have  been  transacted  in  the  High. 
Court  of  Chancery,  or  in  any  other  Court  of  equity,  or  in 
any  matter  of  bankruptcy  or  lunacy,  or  in  case  no  part  of 
such  business  shall  have  been  transacted  in  any  Court  of 
law  or  equity,  for  the  Lord  High  Chancellor  or  the  Master 
of  the  EoUs;  or,  in  case  any  part  of  such  business  shall 
have  been  transacted  in  any  other  Cowrty  for  the  Courts  of 
Oueen*s  Bench,  Common  Pleas,  Exchequer,  Court  of  Com** 
mon  Pleas  at  Lancaster,  or  Court  of  Pleas  at  Durham,  or 
«ny  Judge  of  either  of  them,  and  they  are  hereby  respect'- 
infely  required  to  refer  such  bill,  on  the  demand  of  such 
attorney  or  solicilor,  executor,  administrator,  or  assignee, 
thereupon  to  be  taxed  and  settled  by  the  proper  officer  of 
the  court  in  which  such  reference  shall  be  made."  The 
"Word  ''respectrrely  "  seems  to  ihew  that  the  taxation  is  to 
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1645.  take  place  in  the  court  in  which  the  boainesa,  or  aome 
part  of  it,  was  done.  It  can  hardly  be  supposed  that  it 
was  intended,  for  instance,  to  give  the  Court  of  Pleas  at 
Durham  power  to  tax  a  bill  for  business  done  in  this  court 
IParke,  B. — That  clause  is  founded  upon  the  23rd  section 
of  the  2  Geo.  2,  c.  23,  which  confined  the  power  of  taxa^ 
tion  to  the  Court  in  which  the  greater  part  of  the  business 
was  done.  In  practice,  however,  the  power  was  exercised 
by  the  Court  in  which  any  part  of  it  was  done.  Now  the 
present  statute  drops  those  words,  which  shews,  I  think, 
that  the  Legislature  meant  to  give  a  common  jurisdiction 
to  all  the  Courts  therein  mentioned.]  It  may  only  mean 
to  provide  expressly  that  it  shall  not  be  necessary  to  inquire 
into  the  amount  done  in  the  particular  court. 

But,  secondly,  the  rate-payers  of  the  township  are  not 
persons  entitled  to  apply  for  a  taxation  of  this  bill.  The 
88th  section  of  the  statute  enacts,  "  that  where  any  per* 
son,  not  the  party  chargeable  with  any  such  bill  within 
the  meaning  of  the  provisions  hereinbefore  contained,  shall 
be  liable  to  pay  or  shall  have  paid  such  bill,  either  to  the 
attorney  or  solicitor,  his  executor,  administrator,  or  as- 
signee, or  to  the  parties  chargeable  with  such  biU  as  afore- 
said, it  shall  be  lawful  for  such  person,  his  executor,  ad- 
ministrator, or  assignee,  to  make  such  application  for  a 
reference  for  the  taxation  and  settlement  of  such  bill  as 
the  party  chargeable  therewith  might  himself  make ;  and 
the  same  reference  and  order  shall  be  made  thereupon, 
and  the  same  course  pursued  in  all  respects,  as  if  such  ap- 
plication was  made  by  the  party  chargeable  with  such  bill 
as  aforesaid.^'  The  rate-payers  are  not  persons  "  liable  to 
pay  "  the  bill,  within  the  meaning  of  this  section.  The 
surveyor  is  the  client  of  the  attorney,  and  they  levy  a  rate 
for  the  payment  of  it.  It  is  a  personal  contract  of  the 
surveyor,  although  he  is,  by  the  concurrence  of  the  ma- 
jority of  the  rate-payers,  to  be  reimbursed  by  a  rate  levied 
on  the  whole  of  them.     [Bo^e,  B. — ^The  rate-payers  are  to 
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contribute  by  a  rate  to  a  fund,  which,  in  the  hands  of  an-  1845. 
other  person,  is  to  be  applied  to  the  payment  of  the  bill,] 
Or  rather,  to  contribute  to  a  fund  for  his  reimbursement. 
The  89th  section  expressly  provides  for  the  case  of  a  cestui 
que  trust,  thereby  excluding  other  cases,  such  as  the  pre- 
sent. These  parties  are  liable  to  pay  the  rate^  but  not  to 
pay  the  attorney's  biU;  and,  under  the  105th  section  of  the 
Highway  Act,  (5  &  6  WilL  4,  c.  50),  there  is  an  appeal  to 
the  justices  in  sessions  against  the  allowance  of  the  sur- 
veyor's accounts,  so  that  there  is  an  adequate  check 
against  improper  expenditure  of  this  nature. 

Knowlei  and  Hoggins,  in  support  of  the  rule,  were 
desired  to  address  themselves  to  the  latter  point. — ^The 
rate-payers  are  persons  "  liable  to  pay''  the  bill,  within  the 
meaning  of  the  88th  section.  The  object  of  this  act  un- 
doubtedly was  to  render  the  taxation  of  attornies'  bills 
more  easy  and  general.  The  87th  section  gives  the  right 
of  applying  for  a  taxation  to  the  persons  chargeable  by  the 
bill,  and  their  representatives  and  assignees,  meaning 
thereby  the  parties  legally  liable  to  pay  it.  Then  the  88th 
section,  for  the  protection  of  parties  not  directly  charge- 
able, extends  the  same  right  to  all  persons  who  shall  be 
liable  to  pay  or  shall  have  paid  the  bill;  that  is,  con- 
struing the  clause  reasonably,  to  all  persons  who  are  ulti- 
mately to  be  charged  for  the  purpose  of  paying  it.  Here 
the  rate-pajers  are  bound  to  contribute  to  form  a  fund, 
out  of  which  the  party  legally  chargeable  is  to  pay  the  bill. 
It  is  their  money  which  pays  it,  and  they  are  the  persons 
who  have  really  an  interest  in  the  taxation.  [Rolfe,  B. — 
Is  each  of  them  to  tax  toties  quoties?]  No;  a  taxation  at 
the  instance  of  one  would  enure  for  the  benefit  of  all. 
IPoUock,  C.  B. — Then  a  single  rate-payer  might,  by  col* 
lusion,  procure  a  taxation  of  the  bill,  although  all  the 
others  might  be  willing  to  pay  it.J  On  the  other  hand, 
there  may  be  collusion  between  the  surveyor  and  the  at- 
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1845.  torneyi  to  tbe  great  prejudice  ^  tke  rattt-fayerB.  A  uiorfe- 
"Yn^re  ^  g&go'  ^^^  l>^ii  I^^ld  entitled  to  tax  a  bill  of  oatti  mp^ied 
BAmuft.      to  his  mortgagee :  In  re  Carew  (a). 

Pollock^  C.  B.— I  think  this  rale  ought  to  be  dis- 
charged.   The  question^  whether  this  bill  is  the  subject  of 
taxation  in  this  Courts  does  not  necessarily  arise,  and  I 
give  no  opinion  upon  it.     But  it  is  contended  that,  under 
the  38th  or  89th  section  of  this  act  of  Parliament,  the  6  ft 
7  Vict.  c.  73,  a  taxation  of  this  bill  ought  to  be  directed. 
The  38th  section  is  in  these  terms :    [His  Lordship  read 
it.]     The  case  of  In  re  Carew,  which  has  been  cited,  where 
an  attorney's  bill  of  costs  was  taxed  on  the  appUcatkm  of 
a  mortgagor,  shews  that  that  is  one  instance  (and  no 
donbt  there  are  several  others)  to  which  that  eection 
applies.    The  89th  section  applies  only  to  the  case  of  trus- 
tees and  their  oestuis  que  traet.    The  question,  therefore, 
really  is,  whether  a  person,  who  contributes  as  a  rate- 
payer to  a  fund  out  of  which  an  attorney's  bill  is  to  be 
paid,  is  within  the  provisions  of  the  88th  section,  as  being 
a  person  not  the  party  chargeable  with  the  bill,  bnt  liable 
to  pay  the  same  to  the  attorney  or  to  the  party  charge^ 
able  with  it.   It  appears  to  me,  that  such  a  case  cannot  be 
said  to  be  within  either  the  language  or  the  spirit  of  this 
enactment.    It  is  certainly  not  within  the  words;  for  the 
rate-payer  is  not  liable  to  pay  the  bill,  but  only  to  pay  a 
rate  out  of  which  the  bill  may  by  possibility  be  paid.    And 
with  respect  to  the  spirit  of  the  act,  I  cannot  think  that  it 
could  have  been  intended  to  give  persons  who  have  only 
such  a  species  of  interest  in  the  payment  of  the  bill  as  this, 
a  right  to  have  it  taxed,  in  the  absence  of  any  q^ecial  provi«' 
sion  for  that  purpose,  and  of  any  mode  of  carrying  it  out. 
In  truth,  there  are  other  means  provided  by  law,  by  which 
the  rate-payers  may  be  protected  against  miscondact  in  the 

(a)  U  Uw  J.,  K.  S.|  ChMM.,  100. 
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peracms  entnuted  irith  the  administration  of  the  affSedrs  of        1646. 
the  parish ;  namely,  by  appKeation  to  the  magistrates,  who      ^^^ 
iMive  to  settle  and  allow  the  acooants  of  the  suireyors.      BABsm. 
The  Tioktion  of  tibeir  duty  by  those  whose  business  it  is 
to  take  oare  of  the  interests  of  the  rate-payers  is  not  to  be 
presumed ;  but,  if  they  do  so  violate  their  duty,  their  de- 
fiinlt  cannot  be  supplied  by  this  Court,  where  the  act  of 
Parliament  contains  no  words  that  enable  it  to  do  so. 

For  these  reasons,  I  concur  in  the  view  of  this  case  which 
was  taken  by  my  Brother  Coleridge,  and  think  this  rule 
ought  to  be  discharged. 

Pa&kb,  B.<-*I  entirely  agree  in  the  view  of  this  case 
which  has  been  taken  by  the  Lord  Chief  Baron.  It  is  not 
necessary  on  the  present  occasion  to  say  whether  this  Court 
has  the  power,  under  the  37th  section  of  this  act,  to  order 
a  taxation  of  this  bill;  though  I  am  strongly  of  opinion 
that  it  has,  and  that  a  common  jurisdiction  is  given  by 
that  section  to  all  the  co»mon*law  courts.  But,  apon  the 
other  point,  I  think  my  Brother  Coleridge  has  put  a  right 
construetion  on  the  88th  section.  This  is  a  mixed  fund  in 
the  hands  of  the  surveyor,  consistiiig  partly  of  the  contribu- 
tions of  the  rate-payers  already  in  his  hands,  and  partly  of 
the  rates  which  he  is  empowered  to  make  under  the  6  ft  6 
Will.  4,  c.  50,  s.  27,  and  out  of  whieh  he  is  to  pay,  not  only 
the  attorney's  bill,  but  also  other  expenses,  penalties,  and 
forfeitures  which  may  be  payable  out  of  it.  He  ie,  bow- 
ever,  the  party  liable  to  the  attorney  for  his  bill,  and  the 
vate-ipayerB  are  not  in  any  sense  persons  liable  to  pay  it, 
within  the  meaning  of  sect.  88. 

Aldcsson,  B. — 'I  am  of  the  same  opinion.  I  think  a 
rate-payer  ia  not  one  of  those  persons  who  either  has  paid 
or  is  liable  to  pay  the  bill,  either  to  the  attorney  or  the 
surveyor.  That  he  is  not  liable  to  pay  the  attorney  is  too 
elear  lor  aigumeat.    Neither  is  he  liable  to  pay  it  to  the 
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1845.  surveyor,  until  it  has  been  allowed  in  Iiis  accounts  by  the 
justices.  Nor  is  the  rate-payer  without  remedy  in  case  of 
any  abuse ;  for  it  is  his  duty  to  apply  to  the  justices  when 
the  surveyor  is  passing  his  accounts,  and  if  a  proper  case 
be  made  out,  the  justices  will  no  doubt  discharge  their  duty, 
and  call  upon  the  surveyor  either  to  shew  that  he  has  taxed 
the  attorney's  bill,  or  to  satisfy  them  that  it  did  not  require 
taxation.  No  difficulty  can  arise  if  the  magistrates  do 
their  duty,  and  we  will  not  presume  the  contrary. 

BoLFE,  B. — I  am  of  the  same  opinion.  It  struck  me 
at  first  sight  that  this  Court  had  no  authority  to  order  the 
taxation  of  a  bill  for  business  done  in  another  of  the  com- 
mon-law courts;  but,  upon  further  consideration,  and 
after  hearing  what  has  been  thrown  out  by  my  Brother 
Parhe,  I  am  disposed  to  concur  with  him  on  that  point 
But  I  am  clearly  of  opinion  that  this  bill  cannot  be  taxed 
on  the  application  of  these  parties.  The  27th  section  of  the 
6  &  6  WUl.  4,  c.  50,  is  that  which  enables  the  surveyor  to 
make  a  rate,  which  is  the  fund  wherewith  he  is  to  discharge 
his  duties.  Then  it  is  said  that  the  rate-payers  are  inter- 
ested in  the  whole  of  this  fund.  But  how  is  their  interest 
provided  for?  By  the  44th  section,  which  provides  that, 
''  within  fourteen  days  after  the  election  or  appointment 
of  the  surveyor,  the  accounts  made  in  writing,  and  signed 
by  the  surveyor,  district  surveyor,  or  assistant  surveyor  for 
the  year  preceding,  of  all  monies  received  or  disbursed  by 
virtue  of  this  act,  ending  on  the  day  of  the  election  or  ap- 
pointment of  surveyor,  shall  be  made  up,  balanced,  and 
laid  before  the  parishioners  in  vestry  assembled,  who  may, 
if  they  think  fit,  order  an  abstract  thereof  to  be  printed 
and  published ;  and  within  one  calendar  month  after  the 
election  or  appointment  of  surveyor  as  herein  directed,  the 
said  accounts  shall  be  signed  by  the  surveyor,  &c.  for  the 
year  preceding,  and  laid  before  the  justices  of  the  peace 
at  a  special  sessions  for  the  highways,  holden  at  the  place 
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nearest  to  the  parish  or  district  for  which  such  surveyor  1345. 
shall  have  been  appointed,  and  such  justices  are  hereby 
authorized  and  required  to  examine  him  as  to  the  truth  of 
the  said  accounts,  or  of  any  charge  contained  therein: 
provided  always,  that,  if  any  person  chargeable  to  the  rate 
authorized  to  be  made  by  this  act  has  any  complaint 
against  such  accounts,  or  the  application  of  the  monies  re- 
ceived by  the  said  surveyor,  it  shall  be  lawful  for  any  such 
inhabitant  to  make  his  complaint  thereof  to  such  justices 
at  the  time  of  the  verification  of  such  accounts  as  aforesaid, 
and  the  said  justices  are  hereby  required  to  hear  such  com- 
plaint, and,  if  they  shall  think  fit,  to  examine  such  surveyor 
upon  oath,  and  to  make  such  order  thereon  as  to  them  shall 
seem  meet"  Now,  if  a  proper  case  be  made  out,  shewing  that 
the  surveyor  has  paid,  or  is  about  to  pay  an  attorne/s  bill 
without  submitting  it  to  the  proper  taxation,  the  magistrates 
might  say  to  the  surveyor  that  they  would  not  pass  it 
unless  it  were  taxed,  and  some  person  were  present  on  the 
part  of  the  rate-payers  to  see  that  justice  was  done.  That 
course  would  prevent  any  difficulty;  but  the  doctrine  con- 
tended for  to-day  would  lead  to  difficulties  insurmountable. 
Besides  that  suggested  by  my  Brother  Parke,  that  this  is 
a  mixed  fund  in  the  hands  of  the  surveyor,  applicable  to 
various  purposes,  it  is  also  composed  partly  of  the  balance 
of  the  preceding  year,  and,  for  aught  we  know,  that  balance 
might  be  sufficient  for  the  payment  of  the  bill. 

Rule  discharged,  with  costs. 
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Nov.  18.  Embrt  i;.  BicHA&m* 

A  wager  of  less  ASSUMPSIT  for  money  had  and  received. — ^Plea^  non 

than  £10  on  a     --,„,^^«;a 
foot-race  to  be     assumpsit. 

ISSe'ryio''"  ^^  ^^®  ^™^'  before  the  under-sheriff  of  Staffordshire,  it 

before  the  Stat,  appeared  that  the  action  was  brought  to  recover  from  the 

108,  s.  is/waa  defendant  the  sum  of  10».,  being  the  stake  deposited  in  his 

aSneiAa^f *  bands  by  the  plaintiff,  to  abide  the  event  of  a  wager  upon 

the  betters  a  foot-race  to  be  run  for  the  sum  of  £5.  The  plaintiff  had 

ooold  recover 

back  his  stake  demanded  back  his  stake  before  bringing  the  action.    The 

holder  before  *  under-sheriff  ruled  that  the  race  was  an  illegal  game,  and 

tion'^f^^'  ™*®^  *^^  direction  the  plaintiff  had  a  verdict  for  10*. 
erent. 

Uance  having  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection, 

Martin  now  shewed  cause. — The  ruling  of  the  under- 
sheriff  was  correct,  for  this  race  was  an  illegal  game  within 
the  Stat.  9  Ann.  c.  14,  s.  1.  The  effect  of  that  statute  is 
not  merely  to  avoid  securities  given  for  money  lost  at 
gaming  or  betting  on  the  games  therein  mentioned,  but 
to  avoid  the  contract,  and  therefore  to  entitle  the  loser  to 
recover  back  the  money  lost  by  him  upon  such  games : 
and  its  operation  is  not  confined  to  cases  where  the  sum 
amounts  to  £10.  The  statute  was  held,  in  Applegarth  v. 
Colley  (a),  to  apply  to  all  the  games  mentioned  in  the  16 
Car.  2,  c.  7. — He  cited  also  Bentinck  v.  Canncp  (i). 

Hance,  contrii. — Applegarth  v.  Colley  is  directly  in  point 
for  the  defendant.  It  was  there  held  that  the  1st  section 
of  the  statute  of  Anne  did  not  apply,  unless  the  gaming 
was  at  credit;  nor  the  2nd,  unless  to  excessive  or  fraudu' 

(a)  10  M.  &  W.  723.  {b)  2  Q.  B,  C93. 
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leni  gaming;  whereas  in  that  case  nobody  lost  the  sum  of      ^  1845. 
iBlO.     [PoUoch,  C.  B.,  referred  to  Bate  v.  CartwrigU  (a).]  ^ 

PoLLOcKj  C.  B. — The  rule  for  a  new  trial  must  be 
absolute.  This  is  a  bet  on  a  foot-race  for  a  sum  under 
iElO,  which  is  perfectly  legal.  If  sq,  according  to  the 
decision  of  this  Court  in  Applegarth  v.  CoUey,  the  contract 
is  valid,  and  the  plaintiff  has  therefore  no  right  to  recover 
back  his  stake,  but  must  wait  the  event.  In  M'Alister  v. 
Haden{b)j  it  was  held  that  an  action  lay  upon  a  wager  on  a 
horse-race,  if  neither  of  the  sums  betted  by  the  parties 
amounted  to  iElO,  the  race  itself  being  run  for  a  sum  of 
£hO  and  upwards. 

Parks,  B. — I  am  of  the  same  opinion.  The  point  has 
been  already  decided  by  the  case  of  Applegarth  v.  CoUey. 
This  is  not  gaming  on  ticket,  because  here  the  money  was 
parted  with,  nor  is  it  excessive  gaming  within  the  meaning 
of  the  statute.  If  so,  the  transaction  was  valid,  and  the 
contract  binding;  and  therefore  one  of  the  parties  cannot 
determine  it  by  a  simple  countermand,  without  the  con- 
sent of  all  the  other  parties  depositing. 

Alobbson,  B.,  and  Bolfb,  B.,  concurred. 

Bule  absolute  (c). 

(a)  7  Price,  540.  (c)  See  now  the  stat  8  &9  Vict. 

\h)  2Campb.4d8.  c  108,  s.  18. 


VOL.  XIV.  B  B  B  M.  W. 
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No9. 5.  Phillips  v.  Warren. 

A  rale  todif-  XN  this  case  a  role  for  a  new  trial  was  made  absohite,  in 

^bM^^  for  a  Trinity  Vacation,  on  payment  of  eosts.    The  costs  were 

^^3^^^  taxed,  and  the  amount  thereof  demanded,  bnt  they  had 

oMU,  alter  de-  not  yet  been  paid. 

moid  and  mm-  '  '^ 

payment  of  tha 

tiUaoonrt, a  B^h  HUl  now  moYcd  to  discharge  the  rule  for  a  new 

^^iuetfi^  trial,  and  stated  that  the  only  question  was  whether  the 
lolate  irnksi  Court  would  grant  the  rule  absolute  in  the  first  instance. 
against  it  with-  In  Champion  y.  OriffiihB  (a),  upon  a  shnilar  application, 
in  the  time  Patteson,  J.,  granted  a  rule  absolute  in  the  first  instance, 
observing,  that  if  there  were  any  reason  for  reviving  or 
le-opening  that  rule,  the  party  might  apply  to  the  Court 
ibr  that  purpose.  There  was  no  direct  decision  upon  the 
matter  in  this  court,  but  probably  the  practice  of  the 
Court  of  Queen's  Bench  would  be  adopted. 

Pbr  Curiam. — ^The  better  way  will  be  Ibr  yon  to  take  a 
rule  nisi,  which  in  this  Cowt  makes  itself  absolute  unless 
cause  be  shewn  against  it  within  the  time  limited  by  the 
rule. 

Bule  aooordiiigly. 

(a)  1  Dowl.  P.  C,  N.  S.,  319. 
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In  KB  Whallkt^  Nov,  17. 

Al  KITLE  bad  been  obtained,  calling'  on  an  attorney  to  Semhu,  that 
shew  canse  why  an  attachment  should  not  issue  against  vke.evenoVa 
him  for  not  delivering  his  bill  of  costs  pursuant  to  a  Judge's  J^a^tTmiy 

order,  ^  dispeniod 

with  where 
there  is  no 

Huddlestm  now  moved  to  make  the  rule  absolute. — It  ^d^itTIStil 
appeared  from  his  affidavit  that  the  rule  had  not  been  per-  Sl^t'^AJptrt^ 
Bonallj  served,  but  facts  were  stated  from  which,  as  he  ^"^^  o\  ^« 

rule  and  u 

contended,  it  appeared  that  the  attorney  knew  of  the  rule  erading 
having  been  obtained,  and  was  keeping  out  of  the  way  to  °  ^ ' 
avoid  service  of  it ;  and  it  was  urged  that,  although  the 
Court  of  Common  Pleas,  in  Wilkinson  v.  Pennington  (a),  and 
the  Court  of  Queen's  Bench,  in  the  case  In  re  Pyne  {b),  had 
gone  so  &r  as  to  say  that  they  would  not  dispense  with 
personal  service  of  a  rule  for  an  attachment,  even  though 
the  party  was  an  attorney  of  the  court,  the  cases  in  this 
Court  had  not  gone  to  that  length.  In  the  case  In  re  Bar- 
wick  (c),  a  rule  was  made  absolute  against  an  executor  for 
an  attachment  for  not  itccounting  pursuant  to  rule  of  court, 
although  it  had  not  been  personally  served,  it  being  satis- 
factorily shewn  that  the  party  kept  out  of  the  way  to  avoid 
service.  A  similar  course  was  pursued  in  the  case  In  re 
Fennell  {d).  The  correct  principle  was  laid  down  in  AicA- 
fnond  V.  Parkimon  (e)^  namely,  that  personal  service  would 
not  be  dispensed  vdth  where  there  was  any  other  remedy. 
Now  in  this  case  the  only  remedy  was  by  attachment. 

Parkb,  B. — ^I  do  not  think  it  has  ever  been  expressly 

(a)  5  Scott,  401 ;  6  DowL  P.  C.  (c)  3  Dowl.  P.  C.  703. 

183.  (<0  Id.,  n.  (a). 

{h)  1  D.  &  L.  703.  (e)  Id.  703. 

B  B  B  S 
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1845.         laid  down,  that  under  no  circumstances  will  the  Court  dis- 

*^  Inrc^      pense  with  personal  service  of  such  a  rule.   Where  there  is 

Whallbt.     no  other  remedy  for  the  recovery  of  a  debt  but  by  attach- 

menty  and  the  Court  is  satisfied  that  the  party  is  avoiding 

service,  I  am  not  prepared  to  say  that  in  such  a  case  the 

Court  would  insist  on  personal  service. 

The  Court  then  desired  to  hear  the  affidavit,  which 
stated  that  the  deponent  had  called  at  the  attomey^s  resi- 
dence to  serve  the  rule,  and  his  belief,  from  circumstances 
which  were  set  forth,  that  the  attorney  was  in  the  house 
at  the  time ;  but  it  did  not  appear  that  he  had  been  seen 
there.  The  deponent  subsequently  called  at  his  office,  and 
there  left  a  copy  of  the  rule  with  his  brother,  who  returned 
it  the  next  day,  with  an  intimation  that  he  declined  to 
deliver  it,  and  that  the  service  must  be  effected  in  the 
regular  way. 

The  Court  thought  that  some  further  attempt  should  be 
made  to  serve  the  party  personally;  and,  it  appearing  that 
this  rule  had  expired,  they  granted  a  firesh  rule  to  shew 
cause ;  intimating  that,  on  any  future  application  to  the 
Court,  what  had  already  been  done  might  be  used  in 
aid  (a). 

Bule  accordingly. 


(a)  Personal  serrice  was  Bubse-      ther  application  to  the  Court  be- 
quently  effected,  to  that  any  fur-      came  unneoeseaiy. 
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Bartlstt  V,  Benson.  Nov.  18. 

Assumpsit  by  indorsee  against  indorser  of  a  bill  of  In  an  action  by 

the  indorsee  of 

exchange. — ^The  declaration  stated,  that  one  Tempest,  on  abiUofex. 

the  27th  day  of  February,  1840,  made  his  bill  of  exchange  J^et^tS 

in  writing,  and  directed  the  same  to  Messrs.  Glyn  &  Co.,  ^«n;Jant  or 

and  thereby  required  them  to  pay  to  the  order  of  the  de-  indorsed  by 

fendant  £200  two  months  after  the  date  thereof;  that  the  to  the  plaintiff, 

defendant  indorsed  the  bill  to  the  plaintiff,  and  that  Messrs.  f^^^l  . 

Glyn  &  Co.  did  not  pay  the  bill,  although  it  was  duly  pre-  ^^  ^^  in- 
dorsement by 
sented  to  them  for  payment,  of  which  the  defendant  had  Mm  to  the 

..         o  plaintiff,  and 

notice,  &C.  before  the  biU 

The  defendant  pleaded,  first,  that  he  did  not  make  the  ^f^'fj; 
bill,  on  which  issue  was  joined ;  secondly,  that,  after  the  being  then  the 

holder,  indors- 

indorsing  of  the  said  bill  by  the  defendant  to  the  plaintiff,  ed  it  to  a  per- 
and  before  it  became  due,  to  wit,  on  fcc.,  the  plaintiff,  then  who'prwented 
being  the  holder  and  owner  of  the  said  bill,  indorsed  the  it  to  the  drawee 

^  for  acceptance ; 

same  to  some  person  unknown,  who  presented  it  to  Messrs.  that  the  drawee 

refosed  to  ac- 

Olyn  &  Co.  for  acceptance ;  that  the  said  Messrs.  Olyn  &  oept it;  and 
Co.  refused  to  accept  the  same;  and,  although  a  reasonable  ^da^rhwino 
time  for  the  defendant  to  have  had  notice  of  the  said  pre-  ^^^  ?P^^  ^^ 

'^  the  dishonoor 

sentment  and  dishonour  elapsed  after  the  said  presentment  for  non-acoept- 
and  dishonour  in  this  plea  aforesaid,  and  before  the  de-  pudntiffie! 
fendant  had  and  received  the  notice  in  the  declaration  ^^\^^'i^ 
mentioned,  yet  the  defendant  had  not  due  notice  of  the  said  on  motion  to 

enter  indgment 

presentment  and  dishonour. — Verification.  for  the  plaintiff, 

The  third  plea  was  similar  to  the  second,  except  that  it  ^^Twdto " 

stated,  that  after  the  plaintiff  had  indorsed  the  bill  to  for  the  defend- 

'  ^  ant  on  that 

some  person  unknown,  that  person  indorsed  it  to  some  issue,  that  the 

other  person  unknown,  who  presented  it  to  Olyn  &  Co.  for  go^^wer  to 
acceptance,  &c.  toLl^Klt' 

Replication  to  the  second  and  third  pleas,  de  injurift.        displaced  the 
At  the  trial,  before  Pollock,  B.,  at  the  sittings  in  Mid-  pUmtiff  alleged 
dlesex  after  last  Easter  Term,  the  defendant  obtained  a  his  tiOe  by  in- 
verdict  on  the  second  and  third  issues.    In  Trinity  Term,  Jj^^JiJ^"* 
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1845.  Byles,  Serjt.,  obtained  a  rule  calling  apon  the  defendant 
to  shew  cause  why  the  judgment  should  not  be  entered  for 
the  plaintiff  non  obstante  yeredieto. 

Dundaa  and  Addison  now  shewed  cause. — ^The  second 
and  third  pleas  afford  a  complete  answer  to  this  action. 
The  plaintiff,  in  his  declaration,  relies  upon  his  title  to  the 
bill  by  indorsement  from  the  drfendani.  Then  the  pleas 
shew,  that,  after  that  title  accrued  to  him,  and  before  the 
bill  became  due,  the  plaintiff  had  indorsed  it  over  to  an- 
other person,  who,  while  he  was  the  holder,  presented  it  for 
acceptance  to  the  drawees,  and  that  acceptance  was  refused, 
of  which  the  defendant  had  not  due  notice.  According  to 
the  authority  of  Roscow  v.  Hardy  {a),  that  is  a  discharge  to 
the  defendant.  In  that  case,  the  holder  of  a  bill,  before  it 
was  due,  having  tendered  it  for  m^ceptance,  which  was  re* 
fused,  kept  it  till  due,  when  it  was  tendered  for  payment  and 
refused,  and  then  immediately  returned  it  on  the  second 
indorser,  who,  not  knowing  of  the  laches,  took  up  the  bill; 
and  it  was  held,  that  his  ignorapce,  when  he  paid  the  bill, 
of  the  laches  of  the  former  holder,  did  not  entitle  him  to 
recover  against  the  first  indorser,  who  set  up  that  laches 
as  a  defence.  That  case  is  precisely  in  point  for  the  de- 
fendant. Where,  indeed,  a  party  first  takes  the  bill,  after 
such  laches,  from  the  person  who  has  been  guilty  of  it, 
without  notice  of  the  laches,  there  it  is  admitted  that  prior 
indorsees  are  not  discharged  as  against  the  party  so  taking 
it:  (yKetfe  v.  Dunn (6).  In  that  case,  the  Court  admitted 
the  authority  of  Roscow  v.  Hardy,  and  distinguished  it. 
Holroyd,  J.,  says(c),  "  The  case  of  Roscow  v.  Hardy  differs 
from  this,  because  there  the  plaintiff  took  up  the  biU  of 
his  own  wrong,  after  the  holder  by  his  laches  had  dis" 
charged  the  drawee  and  prior  indorsers ;  and  therefore  it 

(a)  12  East,  434.  ror,  5  M.  &  Selw.  283. 

(6)  6  Taunt.  305  ;  S.  C,  iu  er-         (c)  5  M.  &  Selw.  290. 
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WM  properiy  holden  that  the  plaintiff  conld  not  recover  1845 
against  a  prior  indorser/'  It  may  be  aMumbd,  therefore, 
that  the  Court  will  not  depart  from  the  decision  in  Itascow 
V.  Hardy.  Then  the  question  comes  merely  to  this,  on 
which  party  it  lay  to  aver  the  facts  which  might  shew  the 
present  plaintiff  to  be  within  the  decision  in  O'KeeJb  t. 
Dunn,  and  not  within  that  in  Bobcow  v.  Hardy.  Now,  it  is 
clear  the  declaration  is  founded  upon  the  plaintiff's  ariffinal 
title  as  indorsee  of  the  defendant,  and  that  the  plea  meets 
that  title.  Then  the  plaintiff  must  shew  the  facts  which 
take  him  out  of  the  predicament  which  belongs  to  him  as 
standing  on  his  original  title.  [Pollock,  C.  B. — You  say 
that  you  aver  facts  which  bring  you  within  the  law  mer- 
chant, and  that  it  is  for  the  plaintiff  to  take  you  out  of  it. 
Parke,  B. — The  declaration  is  prima  hde  founded  on  the 
title  by  indorsement  from  the  defendant  to  the  plaintiff; 
that  title  you  answer  by  the  plea;  and  if  the  plaintiff  sues 
by  a  new  title,  subsequent  to  the  indorsement,  must  he 
not  shew  it  ?  Your  argument  is,  that  a  new  title  is  not  to 
be  presumed,  unless  it  be  aveired.]  Yes.  In  the  case  of 
a  plea  of  infancy,  it  does  not  negative  the  ratification  after 
full  age,  or  the  fact  that  the  goods  were  necessaries;  those 
matters  come  by  way  of  answer  from  the  plaintiff.  So,  a 
plea  of  the  Statute  of  Limitations  does  not  negative  the 
fact  that  the  plaintiff  was  an  infant  or  beyond  sea,  but 
leaves  it  to  the  other  side  to  aver  it.  All  that  the  defend- 
ant has  to  do  is  to  answer  the  plaintiff's  case  as  laid  in  the 
declaration ;  and  if  the  plaintiff  has  anything  beyond  to 
shew  that  the  plea  is  not  a  good  defence,  he  must  reply  it. 
It  may  be  said,  that  here  the  defendant  sets  up  in  the  plea 
a  different  title  from  that  stated  in  the  declaration;  but  that 
is  not  so,  for  it  must  be  assumed  that  the  bill  was  returned 
to  the  plaintiff  by  the  party  to  whom  he  had  indorsed  it, 
either  before  or  after  the  dishonour,  and  so  that  he  still 
founds  his  daim  upon  his  original  title.  Again,  it  will  be 
argued,  that  notice  to  the  plaintiff  of  the  non-acceptance 


p 
736  CASES   IN   THE    EXCHEQUER, 

1845.  should  have  been  averred  in  the  plea;  but  that  is  a  fact 
immaterial  to  the  defendant :  if  he  had  no  notice,  he  is 
protected,  whether  the  plaintiff  had  it  or  not.  K  the  plain- 
tiff has  a  new  title, — as  by  indorsement  from  the  party 
guilty  of  the  laches  to  another  person  without  notice,  who 
sued  the  plaintiff, — the  defendant  ought  to  have  an  op- 
portunity of  answering  it. 

Byles,  Seijt.,  and  D.  Power,  in  support  of  the  rule. — 
The  first  question  here  is,  what  allegations  in  the  declara- 
tion do  these  pleas  admit?  They  admit  an  indorsement  of 
the  bill  by  the  plaintiff,  and  also  (by  necessary  inference)  a 
re-indorsement  or  re-delivery  of  it  to  him ;  and  they  do  not 
state  whether  such  re-indorsement  or  re-delivery  was  be- 
fore or  after  the  bill  became  due,  or  whether  it  was  with  or 
without  noticeoft  he  non-acceptance.  They  admit  that  the 
plaintiff  was  the  holder  at  the  time  of  action  brought,  which 
could  not  be  unless  the  bill  had  been  re-indorsed  or  re-de- 
livered to  him ;  and  so  they  admit  a  new  title  in  him  sub- 
sequent to  the  original  indorsement.  It  is  argued  on  the 
other  side,  that  if,  in  the  interval  between  a  bill's  going  out 
of  the  hands  of  an  indorsee  and  coming  back  to  him,  it  has 
been  dishonoured,  it  lies  on  him  to  shew  the  circumstances 
under  which  it  was  so  dishonoured.  But  it  is  immaterial  to 
the  plaintiff  whether  he  stands  upon  his  first  or  his  second 
title :  if  upon  the  first,  he  is  clearly  entitled  to  recover ;  if 
upon  the  second,  he  is  equally  so  entitled,  unless  a  distinc- 
tion can  be  made  because  his  name  was  on  the  bill  before. 
Such  a  distinction  has  no  foundation  in  law.  If  the  re- 
transfer  was  after  the  bill  became  due,  or  with  notice,  it  is  for 
the  defendant  to  shew  that ;  it  is  part  of  his  defence  against 
the  plaintiff's  claim  as  holder:  Letris  v.  Lady  Parker  (a). 
[Pollockj  C.  B. — ^There  are  two  states  of  things  in  which 
the  plaintiff  would  not  be  entitled  to  recover;  a  re-delivery 
to  him  after  the  bill  was  due,  or  with  notice  of  the  laches. 

(a)  4  Ad.  &  Ell.  838 ;  6  Nev.  &  M.  294. 
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How  is  the  defendant  to  know  which  was  the  fact?]  A  de-  1845. 
fendant  is  always  under  that  difficulty^  and  therefore  it  is 
that  several  pleas  are  allowed  under  such  circumstances. 
The  same  observation  might  have  been  applied  in  the  case 
of  (yKeefe  v.  Dunh,  In  Parkin  v.  Moon  (a),  in  an  action  by 
indorsee  against  drawer^  the  defendant  pleaded  that  the 
bill  was  drawn  by  a  partner^  but  not  for  partnership  pur- 
poses^ and  was  indorsed  to  the  plaintiff  after  it  became  due. 
Replication^  that  it  was  not  indorsed  after  it  became  due, 
but  was  indorsed  to  and  taken  by  the  plaintiff  before  it  be- 
came due.  It  was  held  that,  on  this  issue,  it  was  sufficient 
for  the  plaintiff  to  put  in  the  bill,  and  not  necessary  for 
him  to  give  any  evidence  that  the  bill  was  indorsed  to  him 
before  it  became  due.  [Jb/focA,  C.  B. — Where  the  defend- 
ant seeks  to  cut  down  the  effect  of  the  law  merchant,  he 
must  aver  everything  necessary  for  that  purpose  j  not  so 
where  he  relies  upon  a  broad  defence  under  the  law  mer- 
chant. Alderson,  B. — In  the  case  of  an  accommodation 
defence,  the  plea  must  shew  that  the  bill  was  made  for  the 
accommodation  of  the  party,  and  also  that  it  passed  to  the 
plaintiff  without  value,  or  after  it  was  due,  &c.  That  is  in 
order  to  answer  the  prim&  facie  averment  of  indorsement 
in  the  declaration,  which  means  an  indorsement  boB&  fide 
and  for  value.  But  here  the  plea  admits  that  whole  primft 
facie  case,  and  answers  it.]  All  the  authorities  shew,  that 
as  soon  as  a  person  is  admitted  to  be  the  holder  of  a  bill, 
the  party  who  seeks  to  cut  down  his  title  must  shew  that 
he  took  it  after  it  was  due,  or  with  notice  of  some  fraud  or 
laches,  and  that  whether  his  name  is  a  second  time  on  the 
bill  or  not.  It  is  clear  that  the  holder  does  not  acquire  a 
fresh  right  of  action  on  the  non-payment  of  the  bill,  after 
non-acceptance  and  notice  thereof:  Whitehead  v.  Walker  {b). 
There  the  plea  contained  the  averment  which  the  plaintiff 
contends  it  ought  to  have  had  here ;  viz.  that  the  plaintiff 

(a)  7  C.  &  P.  408.  {h)  9  M.  &  W.  506. 
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1845.  ^  took  the  bill  with  notice  of  the  presentment  for  aoceptanoe 
and  dishonour.  The  ground  of  this  defence  is  personal  laches 
in  a  third  person;  and  the  defendant  onght,  therefore, 
either  to  aver  knowledge  in  the  plaintiff  of  that  laches,  or 
circumstances  which  shew  that  he  ought  to  have  made  in- 
quiry, or  that  he  is  bound  hj  the  equities  of  the  prior  holder : 
Blesard  v.  Hirst  (a),  Cripps  v.  Davis  (6). 

Pollock,  C.  B. — I  think  this  rule  ought  to  be  discharged. 
The  only  difference  between  the  second  and  third  pleas  is, 
that  the  third  makes  mention  of  an  indorsement  of  the 
bill  by  the  unknown  person  to  whom  it  had  been  indorsed 
by  the  plaintiff.  The  second  plea  alleges,  that,  after  the  in- 
dorsement of  the  bill  by  the  defendant  to  the  plaintiff  in 
the  declaration  mentioned,  and  before  it  became  due,  the 
plaintiff,  being  then  the  holder  of  the  bill,  indorsed  it  to  a 
person  unknown,  who  presented  it  to  the  drawees  for  ac- 
ceptance, and  that  acceptance  was  refused ;  of  which  pre^ 
sentmentand  dishonour  the  defendant  had  not  due  notice. 
According  to  all  the  cases,  that  is  primft  facie  an  answer  to 
the  declaration.  It  may  or  may  not  be  that  the  plain- 
tiff might  have  replied  something  which  would  have  an- 
swered this  plea,  although  I  doubt  whether  a  replication 
of  that  which  has  been  called  his  second  title  would  not  be 
a  departure  from  the  declaration ;  but  it  is  enough  at  pre- 
sent to  say,  that  the  plea  is  suflScient,  as  an  entire  answer 
to  the  title  alleged  in  the  declaration.  It  is  said  it  must 
be  an  answer  in  omnibus.  That  is  so  in  the  case  of  ac- 
commodation bills,  for  the  reason  mentioned  by  my  Brother 
Alderson,  because  the  law  presumes,  till  the  contrary  is 
shewn,  that  a  bill  is  negotiated  bonft  fide  and  for  value. 
But  here  the  same  consideration  does  not  apply,  and  the 
defendant  is  not  bound  to  exclude  every  possible  state  of 
circumstances  which  might  perhaps  entitle  the  plaintiff  to 

(a)  5  Burr.  2670.  (b)  12  M.  &  W.  159. 
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reeover.  It  is  enough  if  he  gives  a  suffident  aoBwer,  1845. 
founded  on  the  law  merchant^  to  the  title  as  stated  in  the 
declaration ;  and  it  is  not  necessary  for  him  to  set  forth 
what  he  has  no  means  of  knovipg^  but  what  the  plaintiff 
does  know.  The  plaintiff  knows  his  own  title,  and  knows 
by  what  means  he  proposes  to  get  rid  of  the  objection. 
The  defendant  by  his  pleas  gives  a  prim&  facie  answer ;  and 
if  there  exist  circumstances  enabling  the  plaintiff  to  recover 
notwithstanding,  it  is  incumbent  upon  him  to  avsar  them. 

Paekbi  B. — I  am  of  the  same  opinion.  Each  of  these 
pleas  affords  a  good  defence  to  the  declaration ;  and  if  the 
plaintiff  had  a  good  answer  to  that  defencOi  he  ought  to 
have  replied  it.  The  plaintiff,  in  his  declaration,  insista 
on  one  title  only, — by  indorsement  firom  the  defendant. 
That  title  the  defendant  has  displaced  by  his  pleas :  and 
if  the  plaintiff  stands  only  upon  that  original  title,  my 
Brother  Byles  admits  that  he  had  no  right  under  the  cir* 
cumstances  to  take  the  bill  up,  and  that  he  cannot  recover 
against  the  defendant,  who  has  had  no  notice  of  the  die* 
honour,  for  non-acceptance.  It  seems  to  me  that  the  de- 
claration shews  one  title  only,  and  that  the  pleas  afibrd  a 
primft  facie  answer  to  the  declaratioii,  by  putting  an  end 
to  the  plaintiff's  title  by  that  one  indorsement,  by  which 
alone  he  claims  in  the  declaration.  The  inference  is,  that 
he  took  up  the  bill  after  it  became  due,  and  so  was  re- 
mitted to  that  original  title  which  alone  he  has  stated  in 
his  declaration.  Whether  he  could  reply  a  new  title  by  a 
subsequent  indorsement,  striking  out  all  the  intermediate 
indorsements,  without  being  guilty  of  a  departure  from  the 
declaration,  I  am  not  prepared  to  say,  but  I  doubt  whether 
he  could  have  done  so :  it  is  not,  however,  necessary  to 
decide  that  point. 

Aldebson,  B. — I  am  of  the  same  opinion.    What  the 
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1845.  plaintiff  states  in  his  declaration  is  this :  ''  I  am  the 
holder  of  this  bill,  and  mj  title  consists  in  the  indorse- 
ment of  it  hy  the  defendant  to  me/'  The  defendant  is 
bound  to  answer  that  title  in  omnibus.  Where  the  de- 
fendant sets  up  as  a  defence  that  it  is  a  bill  which  could 
not  be  sued  upon  as  between  the  original  parties,  as  in 
the  case  of  an  accommodation  bill,  inasmuch  as  the  plain- 
tiff has  a  right  to  say  that  the  indorsement  to  him,  stated 
in  the  declaration,  is  to  be  taken  to  be  an  indorsement 
bon&  fide  and  for  value,  not  merely  the  writing  of  the  in- 
dorsee's name  upon  the  bill,  the  defendant  must  in  that 
case  go  on  and  shew  all  the  circumstances  which  establish 
that  the  indorsement  was  not  bonft  fide  and  for  value. 
But  here  the  defendant  admits  the  averment  of  indorse- 
ment to  the  plaintiff  in  its  fullest  sense;  namely,  that  the 
bill  was  indorsed  by  him  to  the  plaintiff  bonft  fide  and  for 
value,  but  says  there  are  subsequent  circumstances  which 
disable  the  plaintiff  from  suing  him  upon  it ;  namely,  that 
the  plaintiff  afterwards  indorsed  it  to  an  unknown  person, 
by  whom  it  was  presented  for  acceptance  and  dishonoured, 
of  which  no  notice  was  given  to  the  defendant.  That  is  a 
good  answer  to  the  declaration ;  and  if  there  be  any  new 
facts  sufficient  to  displace  that  answer,  they  must  come  by 
way  of  reply,  subject  to  the  doubt  whether  such  a  replica- 
tion would  not  be  bad  for  departure  from  the  declaration, 
and  whether  the  plaintiff  is  not  bound,  if  he  have  such  new 
title,  to  state  it  in  his  declaration.  It  is  not  necessary  to 
determine  that  point,  but  I  have  a  strong  opinion  that 
he  is. 

RoLFE,  B. — I  am  of  the  same  opinion,  that  the  pleas 
afford  a  good  answer  to  the  declaration.  And  I  very  much 
doubt  whether  there  could  be  any  answer  at  all  to  the 
pleas  by  way  of  replication ;  that  is,  whether  the  plaintiff 
can  afterwards  set  up  another  title,  derived  from  a  subse- 
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quent  indorsement  to  him.    At  all  events^  we  cannot         1845. 
imagine  such  a  title  for  him.     I  think  the  pleas,  however, 
are  perfectly  good,  and  that  this  rule  must  be  discharged. 

Rule  discharged. 


Ha&t  v.  P&bndb&oast.  iVew.  20. 

UeBT  for  goods  sold  and  delivered. — ^Pleas,  nnnquam  The  following 

indebitatus,  and  the  Statute  of  Limitations.     At  the  trial,  by**Si  d^- 

before  Pollock,  C.  B.,  at  the  Middlesex  sittings  aOer  Trinity  ^*^  "^^^ 

Term,  it  appeared  that  the  debt  was  contracted  above  six  in  answer  to  an 

years  before  action  brought,  while  the  defendant  was  a  payment  of  the 

clerk  in  the  Excise  Office.    In  order  to  take  the  case  out  not  raffidcnt  to 

of  the  Statute  of  Limitations,  the  plaintiff  gave  in  evidence  ^^^  ■  P^  ?' 

,  the  Statute  of 

the  following  letter,  written  by  the  defendant  in  answer  to  Limiutions:-^ 
an  application  by  a  derk  of  the  plaintiff  for  payment  of  aoi  to  meet^ 
the  debt:—  ^'- Si^^'^ 

plaintiff)  on 
"  Jan.  8,  1841.         ^  terms,  and 
«M.         v-r     •  1  •  .  <■      1      -n        have  now  a 

"  Sir, — Having  no  longer  any  connexion  with  the  Ex-  hope  that  be- 

cise,  I  only  this  day  received  your  obliging  note  of  the  6th  weel/fr?m^thL 

instant,  which  will  account  for  any  apparent  remissness  ^  }*^ 

on  my  part,  in  not  either  calling  on  you  or  earlier  reply-  power  to  naj 

ing.    I  assure  you  I  will  not  fail  to  meet  Mr.  Hart  on  events,  a  por. 

fair  terms,  and  have  now  a  hope  that  before  perhaps  a  whenwshi^' 

week  from  this  date  I  shall  have  it  in  my  power  to  pay  settle  about  the 

liquidation  of 

him,  at  all  events,  a  portion  of  the  debt,  when  we  shall  the  balance." 
settle  about  the  liquidation  of  the  balance.'' 

It  was  contended  for  the  defendant,  that  this  was  not  a 
sufficient  acknowledgment  to  satisfy  Lord  Tenierden^s  Act, 
9  Geo.  4,  c.  14.  The  Lord  Chief  Baron  reserved  the  point 
for  the  opinion  of  the  Court,  and  a  verdict  was  found  for 
the  plaintiff  for  the  amount  claimed,  the  defendant  having 
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leave  to  move  to  enter  a  verdiet  for  hiai  on  the  seeo&d 
issue. 

On  a  former  day  in  this  Term,  Lmh  obtained  a  rule  nisi 
accordingly;  against  which 

Hugh  Hill  now  shewed  cause.— It  is  now  fully  established 
that  the  construction  of  documents  of  this  kind  is  for  the 
Court,  and  not  for  the  jury :  and,  upon  an  examination  of 
the  cases,  the  Court  will  find  that  acknowledgments  much 
less  unequivocal  than  is  contained  in  this  letter  have  been 
held  sufficient  to  satisfy  the  statute.  The  defendant  fidly 
admits  the  subsiste&ee  of  tho  debt,  and  no  condition  is 
annexed  to  that  admission.  In  Dabbp  v.  Humpkriei  (a), 
the  defendant  wrote  to  the  plaintiff  thus : — ''  I  beg  to  say 
I  cannot  comply  with  your  request.  The  best  way  for  you 
would  be  to  send  me  the  bill  you  hiold,  and  draw  another 
for  the  balance  of  your  money,  80/.  9jl  9d. :"  and  this  was 
held  a  sufficient  acknowledgment  that  that  sum  was  due 
to  take  the  case  out  of  the  statute^  although  certainly  no 
promise  to  pay  was  contained  in  it.  In  Bird  v.  (ranmmm{b), 
the  acknowledgment  was  in  these  terms : — ''  I  wish  I  could 
comply  with  your  request,  for  I  amr  very  wretdied  on  ac- 
count, of  youD  account  not  being  paid:  there  is  a  prospect 
of  aa  abundant'  harvest,  which-  must  turn  into  a  goodly 
vom,  and  considerably  reduce  your  aoeouat ;  if  it  does  not, 
the  concern  must  be  broken  up  to  meet  it :  mj  hope  is^ 
that  out  of  the  present  harvest  yo«  will  be  paid/'  That 
certainly  was-  a  ksa  strong  case  than  the  present^^yet  there 
the  document  was  heldt  sufficient  to  satisfy  the  statute. 
[Parke,  B. — ^There  mast  be  an  acknowledgment  of  the 
debt,  from  which  we  may  infer  a  promise  to  pay.  If  the 
defondant  says  in  writing;  '^  I  admit  the  d^bt,"  that  is 
enoogh ;  but  if  he  sag^s,  ^  I  admit  the  debt^  but  I  have  not 


(a)  10  Bing.    446;    4    M.  &         (5)  3  Bing.  N.  C.  883 ;  5  Scott, 
Scott,  285.  213. 
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made  up  my  mind  how  or  by  what  means  to  pay^"  how 
can  you  from  that  infer  a  promise  to  pay  ?]  The  same  ob- 
servation might  have  been  made>  and  was  more  strongly  ^^jf^j^^j^„ 
applicable^  in  Bird  v.  Oamman.  In  Doi^on  v.  Mackey  (a)^ 
the  letter  relied  on  was  as  follows^  and  was  held  soJBi- 
cient : — '^  I  can  never  be  happy  until  I  have  not  only  paid 
you  everything,  but  all  to  whom  I  owe  money. . .  •  Tour 
account  is  quite  correct,  and  oh  I  that  I  were  now  going  to 
inclose  you  the  amount  of  it ! "  There  can  be  no  doubt 
that  this  document  contains  a  distinct  admission  of  the 
debt,  and  the  only  question  is  whether  the  other  words  of 
it  negative  the  inference  of  a  promise  to  pay  the  debt. 
[Farke^  B. — No;  whether  it  implies  a  promise  to  pay  taken 
aliogetker.  The  substance  of  it  is,  '^  I  owe  you  the  debt, 
bo^t  I  really  cannot  tell  when  or  how  I  am  to  pay  yon, 
and  I  refrain  from  making  any  promise.'^]  Bather  that 
he  admits  the  debt^  adding  that  he  thinks  he  shall  pay  part 
of  it  in  a  week. 

Lush,  contra.— The  present  case  differs  from  soom  of 
those  which  have  been  cited.  [Parke,  B. — ^This  evidence 
is  to  prove  a  promise  to  pag  on  request.  An  unconditiqnal 
acknowledgment  is  good  evidence  for  that  purpose,  because 
you  would  infer  from  it  that,  the  party  meant  to  pay  on 
request.  But  if  be  annexes  any  qnalification  qe  condition^ 
thut.  is  not  a  sufficient  acknowledgment,  without  proof  of 
the  performance  of  it.  The  principle  is  correctly  laid 
down  in  Tanner  v.  Smart  (6).]  And  abo  in  Cr^pe  v. 
Davis  (c).  The  questions  therefore  are,  first,  does  this  letter 
taken  altogetheri  amount  to  a  promise  to  pay  ?  secondly, 
does  it  support  the  promise  laid  in  the  declaration,  to  pay 
on  request?  It.  is,  at  most,  only  the  expression  of  a  iape 
thut  in  a  week  he  shall  be  able  to  pay;  and  that  applies 


(a)  8  Ad.  &  E.  225,  n. ;  4  Nev.         (5)  6 B.  &C.  603 ;  9  D.  &R.549. 
&  M.  327.  (c)  12  M.  &  W.  169. 
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1845.  only  to  an  undefined  part  of  the  debt,  and  at  all  events 
would  not  support  the  declaration  for  the  whole.  As  to 
the  residue,  he  says  merely  that  he  will  then  settle  about 
the  liquidation  of  the  balance.  No  evidence  was  given  of 
tlie  defendant's  ability  to  pay.  How,  then,  can  this  prove 
a  promise  to  pay  on  reqnest?  Morrell  v.  Frith  (a)  is  an 
express  authority  for  the  defendant.  There  the  letter  was 
as  follows : — "  Since  the  receipt  of  your  letter,  and  indeed 
for  some  time  previously,  I  have  been  in  almost  daily  ex- 
pectation of  being  enabled  to  give  a  satisfactory  reply  to 
your  application  respecting  the  demand  of  Messrs.  M. 
against  me.  I  propose  being  in  Oxford  to-morrow,  when 
I  will  call  upon  you  on  the  matter/'  This  was  held  not  . 
to  be  sufiScient  to  defeat  a  plea  of  the  Statute  of  Limita- 
tions. Parke,  B.,  says  upon  it :  ''  The  utmost  that  can 
be  made  of  this  letter  is,  that  it  acknowledges  the  existence 
of  the  debt  mentioned  in  the  previous  letters,  but  that  the 
defendant  does  not  mean  to  express  any  promise  to  pay, 
but  reserves  it  for  future  consideration."  The  same  ob- 
servation is  applicable  here. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  made  absolute.  I  gave  no  opinion  upon  the  point  at  the 
trial ;  but  when  the  cases  are  looked  at,  there  are  some 
which  furnish  very  strong  ground  for  this  application ;  and 
it  is  better  to  adhere  to  the  principle  of  some  decision,  in- 
stead of  reasoning  on  the  terms  of  the  particular  document 
in  each  case.  Now  the  case  of  Tanner  v.  Smart  lays  down 
the  principle  very  clearly,  on  a  review  of  all  the  authorities; 
namely,  that,  ''under  the  ordinary  issue  on  the  Statute  of 
Limitations,  an  acknowledgment  is  only  evidence  of  a  pro- 
mise to  pay;  and  unless  it  is  conformable  to  and  main- 
tains the  promises  in  the  declaration,  although  it  may  shew 
to  demonstration  that  the  debt  has  never  been  paid,  and 

(a)  3  M.  &  W.  402. 
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is  still  subsisting,  it  has  no  effect/'  It  is  not  sufficient  1845. 
that  the  document  contains  a  promise  by  the  defendant  hart 
to  pay  when  he  is  able,  or  by  bill,  or  a  mere  expectation  YBxsmQhVf 
that  he  shall  pay  at  some  future  time :  it  should  contain 
either  an  unqualified  promise  to  pay, — that  is^  a  pro- 
mise to  pay  on  request, — or^  if  it  be  a  conditional  promisCi 
or  a  promise  to  pay  on  the  arrival  of  a  certain  period^  the 
performance  of  the  condition^  or  the  arrival  of  that  period, 
should  be  proved  by  the  plaintiff.  The  only  question  in 
the  present  case  is,  whether  this  letter  contains  a  promise 
to  pay  the  debt  on  request.  Now  certainly  it  does  not 
in  terms  contain  such  a  promise;  all  that  the  writer  says 
is,  that  ''he  will  not  fail  to  meet  the  plaintiff  on  fair  terms'' 
— what  those  "terms"  may  be  I  cannot  say; — and  that 
''  he  has  now  a  hope  that  before  perhaps  a  week  he  shall 
have  it  in  his  power  to. pay  him,  at  all  events,  a  portion  of 
the  debt,  when  they  shall  settle  about  the  liquidation  of 
the  balance."  That  liquidation  might  be  by  his  then  ask- 
ing for  further  time,  with  or  without  security.  What  are 
the  terms  to  which  the  defendant  alludes  it  is  impossible  to 
speculate ;  but  there  is  no  promise  to  pay  the  whole  debt 
at  all,  nor  to  pay  a  single  shilling  of  it  on  request,  but  a 
mere  expression  of  a  hope  that  he  may  be  able  to  pay  part, 
and  then  that  they  may  settle-  in  what  manner  does  not 
appear — as  to  the  liquidation  of  the  balance.  I  am  of 
opinion,  therefore,  that  this  letter  does  not  contain  a  suffi- 
cient acknowledgment  or  promise  to  satisfy  the  act  of  Par- 
liament, and  therefore  that  this  rule  must  be  made  ab- 
solute. 

Parke,  B. — I  am  of  the  same  opinion.  There  is  no 
doubt  of  the  principle  of  law  applicable  to  these  cases,  since 
the  decision  in  Tanner  v.  Smart;  namely,  that  the  plaintiff 
must  either  shew  an  unqualified  acknowledgment  of  the 
debt,  or,  if  he  shew  a  promise  to  pay  coupled  with  a  con- 
dition, he  must  shew  performance  of  the  condition ;  so  as 

VOL.  XIV.  c  c  c  M.  w. 
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1845.  in  either  case  to  fit  the  promise  laid  in  the  declaration. 
Hart  which  is  a  promise  to  pay  on  request.  The  case  of  Tatmer 
Prbndbboast.  ^'  'S'Wifl^*/  put  an  end  to  a  series  of  decisions  which  were  a 
disgrace  to  the  law,  and  I  trust  we  shall  be  in  no  danger 
of  falling  into  the  same  course  again.  In  the  present  case 
I  agree  with  the  Lord  Chief  Baron^  that,  taking  the  whole 
document  together,  it  contains  no  promise  to  pay  any  part 
of  the  debt  on  request,  but  a  mere  expression  of  the 
defendant's  hope  that  in  a  week  he  may  be  able  to  pay  a 
part  of  it,  and  that  then  the  parties  may  be  able  to  make 
some  settlement  for  the  liquidation  of  the  balance. 

Aloerson,  B. — I  am  of  the  same  opinion.  We  must 
look  to  the  principle  of  the  cases,  although  there  are  some 
with  which  it  may  be  difiScult  to  agree  upon  the  particular 
facts ;  as  in  Gardner  v.  ATMahon  (o).  Different  minds 
came  to  different  conclusions  of  fact  upon  such  documents. 
But  the  principle  is  clear,  that  the  plaintiff  must  prove  an 
acknowledgment  conformable  to  the  promise  laid  in  the  de- 
claration, viz.,  either  an  unconditional  acknowledgment, 
from  which  a  promise  to  pay  on  request  is  inferred,  or  an 
acknowledgment  subject  to  a  condition  which  has  been 
performed,  and  which  then  becomes  absolute,  and  so 
equally  maintains  the  promise  laid  in  the  declaration. 
This  document  contains  neither  the  one  nor  the  other. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  principle 
is  said  to  be,  that  the  document  must  contain  either  a  pro- 
mise to  pay  the  debt,  or  an  acknowledgment  from  which 
such  a  promise  is  to  be  inferred.  Perhaps  it  would  be 
more  correct  to  say,  that  it  must  in  all  cases  contain  a  pro- 
mise to  pay,  but  that  from  a  simple  acknowledgment  the 
law  implies  a  promise ;  but  there  must,  in  all  cases,  be  a 
promise,  in  order  to  support  the  declaration. 

Rule  absolute, 
(a)  3  Q.  B.  561;  2  G.  &  D.  593. 


MICHAELMAS   TEBM>    9  VICT. 


747 


1846. 


Williams  t;.  Newton. 


Noo.  20. 


Di 


lEBT  by  the  plaintiff,  as  secretary  of  the  Society  of  The2Ddiec- 

Licensed  Trinity-House  Pilots,  for  penalties  under  the  Pilot  puot  Act,  6 

Act,  6  Geo.  4,  c.  125,  s.  58(a).— The  declaration  stated,  f„*^*;;ji^t^^ 

that  whereas  heretofore,  and  after  the  passing  the  said  act,  ▼e«cU  Bailing 

as  well  ap  and 

to  wit,  on  &c.,  a  certain  vessel  called  "  The  Dart/^  of  divers,  down,  or  apon 
to  wit,  242  tons  burthen,  and  drawing  divers,  to  wit,  ten  x^^or 
feet  water,  and  of  which  said  vessel  the  defendant  was  Mcdway,  &c., 

'  between  Or- 

then  master/  was  navigating  and  passing  in  and  upon  a  fordness  and 

certain  navigable  river  called  the  Thames,  within  the  limits  to  Uie^^DownT' 

of  the  jurisdiction  of  the  said  corporation,  that  is  to  say,  ^^^^  " 

between  London  Bridge  and  the  Downs,  to  wit,  at  the  Lower  provided).  ihaU 

be  piloted  by 
pilots  licensed 
by  the  Trinity  House.  The  58th  section  imposes  penalties  on  masters  acting  as  pilots,  after 
a  licensed  pilot  has  offered  to  take  charge  of  the  vessel.  Section  62  provides,  *'  that  nothing  in 
that  act  contained  shall  eitend,  or  be  construed  to  extend,  to  subject  to  any  penalty  the 
master  or  mate  of  any  ship  or  vessel,  being  the  owner  or  part  owner  of  such  ship  or  vessel,  and 
residing  at  Dover,  Deal,  or  the  Isle  of  Thanet,  for  conducting  or  piloting  such  his  own  ship  or 
vessel  y>om  any  (^f  the  places  aforesaid ,  up  or  down  the  rivers  Thames  or  Med  way.  or  into  or 
oui  of  any  port  or  place  within  the  juriitdiction  of  the  Cinque  Ports  i" — Held,  that  the  '*  placet 
aforesaid,"  in  this  section,  mean  Dover,  Deal,  and  the  Isle  of  Thanet ;  that,  therefore,  the  clause 
exempts  from  penalties  such  masters  only  as  navigate  their  vessels  from  Dover,  Deal,  or  the 
Isle  of  Thanet ;  and,  consequently,  that  the  penalties  imposed  by  section  58  were  recoverable 
from  a  master  piloting  his  own  vessel  on  a  foreign  voyage  commencing  in  the  port  of  London, 
although  he  was  a  part  owner,  and  resident  in  the  Isle  of  Thanet. 


(a)  Which  enacts,  "  That  every 
master  of  any  Tcssel  who  shall  act 
himself  as  a  pilot,  or  shall  employ 
or  continue  employed  as  a  pilot 
any  unlicensed  person,  acting  out 
of  the  limits  for  which  he  is  quali- 
fied, or  beyond  the  extent  of  his 
qualification,  after  any  pilot,  licens- 
ed and  qualified  to  act  within  the 
limits  in  which  such  vessel  shall 
then  actually  be,  shall  have  offered 
to  take  charge  of  such  vessel,  or 
have  made  a  signal  for  that  pur- 
pose,  shall  forfeit  for  every  such 
offence  double  the  sum  which  would 
have  been  legally  demandable  for 


the  pilotage  of  such  vessel,  and 
shall  likewise  forfeit  for  every  such 
offence  an  additional  penalty  of  £5 
for  every  fifty  tons  burden  of  such 
vessel,  if  the  corporation  of  the 
Trinity  House,  as  to  cases  in  which 
pilots  licensed  by  or  under  the  said 
corporation  shall  be  concerned,  or 
the  said  lord  warden,  or  his  lieu- 
tenant, as  to  the  cases  in  which  the 
Cinque  Port  pilots  shall  be  concern- 
led,  shall  think  it  proper  that  tha 
person  prosecuting  should  be  at  li- 
berty to  proceed  for  such  additional 
penalty,  and  certify  the  same  in 
writing." 
C  C2 
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1846.  Pool  in  the  said  riverj  the  said  vessel  being  then  navigating 
Williams  ^^^  passing  in  and  upon  the  said  river  on  a  certain  voyage, 
Newton  ^^  ^^^'  ^^^™  ^^^  P^^^  ^^  London  to  a  certain  other  place 
beyond  the  Downs,  to  wit,  to  the  island  of  Madeira,  in  the 
Atlantic  sea.  And  the  plaintiff  further  says,  that  whilst 
the  said  vessel  was  so  navigating  and  passing  as  aforesaid, 
within  the  limits  aforesaid,  between  London  Bridge  and  the 
Downs,  in  and  upon  the  said  river,  to  wit^  on  the  day  afore- 
said, one  Henry  Beer  Mumford,  at  the  time  of  the  offer 
hereinafter  mentioned  to  have  been  made  by  the  said  Henry 
Beer  Mumford  to  take  charge  of  the  said  vessel,  being  a 
pilot  under  the  jurisdiction  of  the  said  corporation,  was 
duly  licensed  by  the  said  corporation,  and  qualified  to  act 
as  such  pilot,  and  to  have  taken  charge  of  such  vessel  as 
such  pilot,  within  the  limits  aforesaid,  in  which  the  said 
vessel  then  was;  and  the  plaintiff  avers,  that,  at  the  time 
of  the  offer  and  refusal  hereinafter  mentioned,  the  said 
vessel  was  not  in  charge  of  any  pilot  licensed  to  act  within 
the  said  limits ;  of  which  said  several  premises  the  defend- 
ant, at  the  time  of  the  making  of  the  offer  hereinafter  men- 
tioned, to  wit,  on  the  day  aforesaid,  had  notice.  And  the 
plaintiff  avers,  that  afterwards,  and  within  twelve  calendar 
months  next  before  the  commencement  of  this  suit,  to  wit, 
on  the  day  aforesaid,  the  said  Henry  Beer  Mumford  then 
and  there  duly  tendered  himself  to  the  defendant  (he  the 
defendant  being  and  acting  as  master  of  the  said  vessel, 
then  on  her  voyage  aforesaid)  to  take  charge  of  the  said 
vessel  as  pilot,  for  the  purpose  of  conducting  the  said 
ship  within  the  said  limits  of  her  said  voyage;  and  the 
plaintiff  avers,  that,  at  the  time  of  the  said  offer,  the  license 
of  the  said  Henry  Beer  Mumford  as  such  pilot  as  afore- 
said had  been  duly  registered,  according  to  the  statute  in 
such  case  made  and  provided,  by  the  principal  officers  of  the 
Custom-house  of  the  place  at  which  the  said  Henry  Beer 
Mumford  did  reside,  to  wit,  at  the  Custom-house  in  the 
city  of  London;  and  that  he  the  said  Henry  Beer  Mumford, 
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at  the  time  of  such  offer^  had  his  license  in  his  personal  JiM6, 
custody^  and  then  produced  the  same  to  the  defendant; 
bat  the  plaintiff  says,  that  the  defendant  then  altogether 
refused  to  allow  the  said  Henry  Beer  Mumford  to  take 
charge  of  the  said  yessel  as  such  pilot  as  aforesaid^  and  then 
and  there,  after  the  said  offer  and  tender  as  aforesaid,  and 
within  the  limits  aforesaid,  he  the  defendant,  not  being  a 
licensed  pilot  in  that  behalf,  acted  and  continued  to  act  as 
a  pilot  on  board  the  said  ship,  within  the  limits  aforesaid, 
against  the  form  of  the  statute,  &c.  And  the  plaintiff 
avers,  that  the  sum  that  would  have  been  legally  demand- 
able  for  the  pilotage  of  the  said  vessel  was  the  sum,  to  wit, 
of  7L  I7s,  Sd.,  whereby  and  by  virtue  of  the  statute  the 
defendant  hath  forfeited  for  his  said  offence  a  large  sum  of 
money,  to  wit,  the  sum  of  15/.  149.  6d.,  being  double  the 
amount  of  the  sum  which  would  have  been  legally  demand- 
able  by  the  said  Henry  Beer  Mumford  for  the  pilotage  of 
the  said  vessel.  And  the  plaintiff  further  avers,  that  after- 
wards, to  wit,  on  the  day  aforesaid,  the  case  hereinbefore 
mentioned  was  a  case  in  which  pilots  licensed  by  the  cor- 
poration were  concerned,  and  that  thereupon,  to  wit,  on 
the  day  aforesaid,  the  said  corporation  did  think  it  proper 
that  the  person  proceeding,  to  wit,  the  plaintiff,  should  be 
at  liberty  to  proceed  for  the  recovery  of  the  additional 
penalty  incurred  by  the  defendant  for  such  offence,  to  wit, 
the  sum  of  £b  for  every  fifty  tons  burthen  of  the  said  ves- 
sel ;  and  the  said  corporation  did  then,  to  wit,  on  the  day 
aforesaid,  certify  the  same  in  writing,  whereby  and  by  vir- 
tue of  the  said  statute  the  defendant  bath  forfeited  a  further 
large  sum  of  money,  to  wit,  j620,  the  same  being  the  amount 
of  the  four  several  sums  of  £5  for  every  fifty  tons  burthen 
of  the  said  vessel ;  and  thereby  and  by  virtue  of  the  said 
statute,  and  of  the  said  certificate  of  the  said  corporation, 
an  action  hath  accrued  to  the  plaintiff  to  demand  and 
have  of  and  from  the  defendant  the  said  several  sums  of 
15/.  148. 6cf.  and  £20,  respectively,  &c. 
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1845.  Plea,  not  guilty,  by  statute. 

The  cause  was  tried,  before  Pollock,  C.  B.,  at  the  London 
sittings  after  last  Trinity  Term,  upon  the  following  admis- 
sions, signed  by  the  attornies  in  the  cause;  and  a  yerdict 
was  taken  for  the  defendant,  subject  to  a  motion  to  enter 
a  verdict  for  the  plaintifif,  damages  852.  149.  6d.,  if  the 
Court  should  be  of  opinion  that  the  defendant  was  not, 
under  the  circumstances  stated  in  the  admissions,  exempt 
from  taking  a  pilot  at  the  time  when  he  offered  himself. 

''  The  defendant  was  the  master  and  part  owner  of  the 
brig  '  Dart,'  of  and  belonging  to  the  port  of  London,  in  the 
pleadings  mentioned,  on  the  occasion  of  the  voyage  herein- 
after mentioned.  At  the  time  and  on  the  occasion  herein^ 
after  mentioned,  the  defendant  was  residing  at  and  in  the 
Isle  of  Thanet.  The  Dart,  on  the  2nd  of  January,  1844, 
sailed  from  the  London  Dock  down  the  river  Thames, 
from  London,  under  the  defendant's  command,  bound  for 
the  island  of  Madeira.  Her  burthen  was  242  tons,  and 
she  drew  ten  feet  water.  She  had  not,  at  any  time  during 
the  voyage,  a  licensed  pilot  on  board,  or  any  pilot  but  the 
defendant;  and  she  was  conducted  and  piloted  by  him 
without  the  aid  or  assistance  of  any  licensed  pilot,  or  other 
person  or  persons  than  the  ordinary  crew  of  the  said  ship 
or  vessel.  On  the  said  2nd  of  January,  1844,  upon  her 
leaving  the  London  dock  to  proceed  on  her  voyage  out, 
and  whUst  she  was  in  the  river  Thames,  and  before  she 
reached  Greenwich,  Henry  BeerMumford,  a  licensed  pilot, 
as  in  the  declaration  mentioned,  offered  to  the  defendant, 
who  was  then  acting  as  master,  to  take  charge  of  her  as  in 
the  declaration  mentioned.  His  license  had  been  r^^ 
tered  as  in  the  declaration  mentioned,  and  he  then  had  it 
in  his  custody,  and  produced  it  to  the  defendant.  The  de- 
fendant refused  to  allow  him  to  take  charge  of  the  vessel. 
The  vessel  proceeded  on  her  voyage  to  Madeira,  but  she 
stopped  at  Gravesend,  where  she  brought  up  for  the  night, 
and  pursued  her  said  voyage  in  the  morning;  and  the  de- 
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fendant  acted  and  continued  to  act  as  pilot  for  the  pur- 
pose of  the  voyage.  The  pilotage,  if  Mumford  had  acted 
as  pilot,  would  have  amounted  to  71.  17«.  3rf. 

The  pilot  has  leave  to  sue  under  the  authority  of  the 
Trinity  House,  as  in  the  declaration  mentioned. 

That  the  port  of  London  extends  as  far  as  Gravesend; 
that  the  geographical  positions  of  the  several  places,  &c. 
above  named,  and  referred  to  in  the  statute  6  Geo.  4, 
c.  125,  may  be  taken  and  noticed  at  the  trial,  and  after- 
wards on  the  motion,  from  any  maps  or  charts  in  ordinary 
use." 

On  a  former  day  in  this  Term,  Jervis  moved  pursuant 
to  the  leave  reserved  at  the  trial,  and  obtained  a  rule  nisi 
to  enter  the  verdict  for  the  plaintiff. 

SheBf  Serjt.,  and  BoviU  now  shewed  cause. — The  plaintiff 
is  not  entitled  to  recover  these  penalties  under  the  58th 
section  of  the  act,  for  the  defendant  is  exempt  under  ss.  59 
and  62.  The  59th  section  provides, ''  that  the  master  of 
any  collier,  or  of  any  vessel  trading  to  Norway,  or  to  the 
Cattegat  or  Baltic,  or  round  the  North  Cape,  or  into  the 
White  Sea,  on  their  inward  or  outward  voyages,  or  of  any 
constant  trader  inwards  from  the  ports  between  Boulogne 
inclusive  and  the  Baltic,  &;c.  &c.,  or  of  any  other  vessel 
whatever,  whilst  the  same  is  within  the  limits  of  the  port 
or  place  to  which  she  belongs,  the  same  not  being  a  port 
or  place  in  relation  to  which  particular  provision  hath 
heretofore  been  made  by  any  act  or  acts,  charter  or  chart- 
ers, for  appointment  of  pilots,  may,  without  being  subject 
to  any  of  the  penalties  by  this  act  imposed,  conduct  or 
pilot  his  own  vessel,  where  and  so  long  as  he  shall  pilot 
the  same  without  the  assistance  of  any  unlicensed  pilot,  or 
other  person  or  persons  than  the  ordinary  crew."  And 
sect.  62  enacts,  **  that  nothing  in  this  act  contained  shall 
subject  to  any  penalty  the  master  or  mate  of  any  vessel, 
being  the  owner  or  a  part  owner  of  such  vessel,  and  resid- 
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1845.  ing  at  Dover,  Deal,  or  the  Isle  of  Thanet,  for  conducting 
Williams  ^^  piloting  such  his  own  vessel  frwa  any  of  the  places 
aforesaid  up  or  down  the  rivers  Thames  or  Medway,  or 
into  or  out  of  any  port  or  place  within  the  jurisdiction  of 
the  Cinque  Ports,"  The  only  question,  therefore,  is,  whe- 
ther the  words  ''  from  any  of  the  places  aforesaid  *'  refer  to 
''  Dover,  Deal,  or  the  Isle  of  Thanet"  The  plaintiff  will 
say  that  the  defendant  was  not  conducting  his  vessel  from 
the  Isle  of  Thanet,  inasmuch  as  he  was  conducting  her 
down  the  Thames  from  London  Bridge  to  the  island  of 
Madeira.  Now,  if  these  words  be  held  to  apply  only  to 
Dover,  Deal,  and  the  Isle  of  Thanet,  the  clause  must  be 
read  as  exempting  a  vessel  going  '^  from  Dover  &c.  doum 
the  river  Thames,"  which  cannot  be.  [Parke,  B. — ^Why 
not  ?  He  may  go  up  the  river  first  and  down  it  afterwards. 
If  he  goes  up  the  river  from  the  Isle  of  Thanet,  he  is  not 
liable,  nor  if  afterwards  he  goes  down  to  Dover.]  It 
would  rather  seem  that  the  word  "  or  "  should  be  inter- 
posed, thus — *'  from  any  of  the  places  aforesaid,  or  up  or 
down  the  rivers  Thames  or  Medway,*'  &c. ;  otherwise  the 
words  ^*  from  any  of  the  places  aforesaid"  are  mere  surplus- 
age, because  the  words  at  the  end  of  the  clause,  ''  or  into 
or  out  of  any  port  or  place  within  the  jurisdiction  of  the 
Cinque  Ports,"  are  more  extensive,  for  the  jurisdiction  of 
the  Cinque  Ports  extends  beyond  the  Isle  of  Thanet.  Be- 
sides, the  Isle  of  Thanet  is  rather  a  district  than  a  place. 
The  '^  places  aforesaid  "  should  therefore  be  referred  to  the 
places  previously  mentioned  in  the  2nd  and  14th  sections 
of  the  act.  The  2nd  section  provides  for  the  conduct  of 
vessels  by  licensed  pilots  "between  Orfordness  and  London 
Bridge,  as  also  from  London  Bridge  to  the  Downs,  and 
from  the  Downs  westward  as  far  as  the  Isle  of  Wight,  and 
in  the  English  Channel,  from  the  Isle  of  Wight  to  London 

Bridge," "  except  as  hereinafter  provided ;"  which  latter 

words  are  also  in  the  14th  section ;  and  they  seem  clearly 
to  point  to  the  subsequent  exemptions  in  favour  of  owners 
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of  vessels  residing  at  Dover,  Deal,  or  the  Isle  of  Thanet.  1845. 
The  object  of  the  legislature  was  to  prevent  ignorant 
persons  (which  these  can  hardly  be)  from  navigating 
their  vessels  up  or  down  the  river  without  a  licensed 
pilot.  This  statute  is  essentially  a  re-enactment  of  the 
62  Geo.  3,  c.  89,  which  was  a  consolidated  act,  relating 
both  to  the  Trinity  House  and  the  Cinque  Port  pilots, 
as  to  which  there  were  previously  two  sets  of  statutes. 
The  8  Oreo.  1,  c.  13,  relating  to  the  Cinque  Port  pilots, 
contains,  in  sect.  2,  an  exception  in  favour  of  owners 
of  vessels  residing  at  Dover,  Deal,  or  the  Isle  of  Thanet, 
conducting  their  own  vessels  ''  from  any  of  the  places 
aforesaid  up  the  said  rivers.^'  There  these  words  clearly 
apply  to  Dover,  Deal,  or  the  Isle  of  Thanet,  no  other 
places  having  been  previously  mentioned  in  that  act 
Accordingly,  Lord  Tenterden  so  states  the  exemption  in 
the  first  three  editions  of  his  work  on  Shipping,  which  were 
published  before  the  passing  of  the  62  Geo.  8,  c.  89.  Then 
the  88rd  section  of  that  act,  which  corresponds  with  the 
62nd  of  the  present  act,  contains  a  similar  exemption,  but 
it  omits  the  words  "  from  any  of  the  places  aforesaid,"  be- 
cause otherwise,  other  places  being  now  ''  aforesaid,'^  the 
privileges  of  the  Cinque  Port  pilots  would  have  been  ex- 
tended to  the  places  within  the  jurisdiction  of  the  Trinity 
House.  In  the  present  act,  those  words  are  reinserted,  in 
order,  as  it  would  seem,  to  meet  the  case  of  coming  up  to 
London  Bridge ;  but  they  are  unnecessarily  inserted,  if  the 
Legislature  meant  them  to  apply  only  to  Dover,  Deal,  and 
the  Isle  of  Thanet.  The  Legislature  clearly  intended  to  en- 
large the  privilege,  giving  at  the  same  time  an  additional 
security  for  the  safety  of  the  navigation,  by  requiring  that 
the  party  exempted  should  be  owner  as  well  as  master  of 
the  vessel.  But  if  the  construction  is  to  be  limited  as  con- 
tended for  on  the  other  side,  how  little  is  the  privilege  ex- 
tended !  These  words  must,  therefore,  now  be  taken  to 
refer  to  both  sets  of  places  from  which  both  the  Trinity 
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1845.  House  and  the  Cinque  Ports  can  license  pilots.  '^  Dover, 
Deal^  and  the  Isle  of  Thanet/'  are  named  as  places  the  ren- 
dents  in  which  are  to  have  the  privilege,  not  as  indicating 
the  limits  of  the  privilege.  [PoUock,  C.  B.,  referred  to 
Hammond  Y.  Tremayne  (a).]  But  further,  the  defendant  is 
also  exempt  under  sect.  59,  inasmuch  as  his  ship  was  within 
the  limits  of  the  port  to  which  she  belonged.  [Pollock,  C. 
B. — ^Is  London  a  place  ''for  which  no  provision  has  hereto- 
fore been  made  by  any  act  or  charter  ?'^]  None  was  made 
by  VLuy  former  act,  but  only  by  this  act.  [Pollock,  C.  B. — 
According  to  that  construction,  every  master  of  a  Lon- 
don vessel  may  navigate  her  up  and  down  the  Thames 
without  a  pilot  at  all.  That  is  contrary  to  the  express 
language  of  the  &8th  clause,  and  to  aU  our  experience  as  to 
the  port  of  London.]  The  proviso  can  only  apply  to  pie- 
existing  acts  and  charters.  [Pollock,  C.  B. — Oh  yes,  to  any 
acts;  besides,  no  charters  are  repealed  by  this  act.] 

JervisKuiBarstow,  contrk. — ^This  case  depends  entirelyon 
what  is  the  correct  construction  of  sect.  62,  which  has  been 
already  in  effect  decided  by  the  authorities.  In  Hammond 
V.  Tremayne,  Lord  Tenierden,  a  Judge  most  familiar  with 

(a)  Cbiit   Stat.  917,  n.     The  and  not  from  Dover,  Deal,  or  the 

note  is  as  follows : —  Isle  of  Thanet ;  but  defendant  offer- 

"  In  Hammond  v.   Tremayne,  ed  to  prove  that  he  resided  at  Deal, 

tried    at  Mddstone,  before  Lord  and  claimed  the  benefit  of  ezemp- 

Tenterden,  Thursday,  8th  of  An-  tion  of  the  62nd  section,  insisting 

gust,  1828,  in  an  action  of  debt  that,  if  the  master  of  a  ship  reside 

against  the  defendant,  the  master  at  either  of  those  places,  he  is  pri- 

of  a  vessel,  for  not  taking  a  licensed  vileged  to  navigate  a  vessel  up  or 

pilot  on  board,  according  to  6  Geo.  down  the  Thames  from  any  part 

4,  c.  125,  ss.  19  and  58,  whereby  whatever.     But  Lord    Tenierden 

defendant  forfeited  17/.  19«.,  being  held,  that  the  words  'from  any  of 

double  the  pilotage  that  would  have  th  e  places    aforesaid'   could,    as 

been  payable,  and  £5  penalty,  the  there  were  no  other  antecedents, 

vessel  being  under  the  burden  of  relate  only  to  Dover,  Deal,  or  ths 

fifty  tons,  it  appeared  that  the  ves-  Isle  of  Thanet,  and  only  exempted 

sel  was  navigated  by  the  defendant  vessels    navigating    from  one    of 

from  a  foreign  port  up  the  Thame?,  those  places." 
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this  sabjecty  raled  that  these  words,  ''from  any  of  the  1845 
places  aforesaid/'  had  reference  to  their  immediate  antece- 
dents in  the  same  section,  viz.  Dover,  Deal,  and  the  Isle  of 
Thanet ;  and  the  same  interpretation  has  very  recently  been 
pnt  upon  them  by  the  Court  of  Queen's  Bench,  in  the  case 
of  Peake  v.  Screech  (a),  in  which  the  earlier  statutes  were 
referred  to.  The  party,  to  be  within  the  exemption,  must 
come  from  one  of  those  places  up  or  down  the  river,  or 
from  one  of  those  places  into  or  out  of  a  port  or  place 
within  the  jurisdiction  of  the  Cinque  Ports.  If  he  starts 
from  one  of  those  places,  and  goes  up  the  river,  he  may  go 
down  again  without  a  pilot.  The  argument  on  the  other 
side  would  make  the  word  "  places ''  apply  to  a  great  extent 
of  the  sea.  If  the  former  acts  appear  to  conflict  with  the 
plaintiff's  construction,  that  is  rather  an  argument  against 
the  defendant,  as  shewing  that  the  words  are  here  design- 
edly used,  in  order  to  restrict  the  exemption  within  nar- 
rower limits,  the  attention  of  the  Legislature  having  been 
directed  to  the  subject.  The  case  of  Peake  v.  Screech  was 
fiilly  argued,  and  is  a  direct  authority  for  the  plaintiff. 

Pollock,  C.  B. — It  appears  to  me  that  this  rule  ought 
to  be  made  absolute.  The  question  turns  mainly  on  the 
construction  of  the  62nd  section  of  this  act  (6  Geo.  4,  c. 
125);  I  think  the  59th  section  has  no  bearing  on  the 
point.  The  question  is,  what  is  the  meaning  of  the  ex- 
pression in  the  62nd  section,  ''places  aforesaid?"  Now 
Lord  Tenierden,  in  the  case  of  Hammond  v.  Tremayne,  has 
already  put  a  construction  upon  those  words ;  and  it  ap- 
pears that,  in  a  recent  case,  the  Court  of  Queen's  Bench, 
adopting  that  construction,  have  held  those  words  to  refer 
to  the  places  mentioned  in  the  same  section  j  so  that  we 
have  the  opinion  of  an  eminent  Judge,  of  itself  entitled  to 
great  respect,  especially  on  a  matter  relating  to  navigation, 

(a)  14  Law  J.,  (N.  S.),  Q.  B.  317. 
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1845.  and  also  a  recent  confinnation  of  that  opinion  by  a  deci- 
sion of  the  full  Court  of  Queen's  Bench.  But  apart  from 
authority^  upon  the  history  of  this  act^  and  looking  to  the 
words  in  the  recital,  "  that  whereas  there  hath  been  time 
out  of  mind^  and  now  is,  a  society  of  pilots  of  the  Trinity 
House  of  Dover,  Deal,  and  the  Isle  of  Thanet,  who  have 
had  the  pilotage  of  all  ships  from  the  said  places  up  the 
river  Thames/'  where  it  is  clear  that  those  words  refer  to 
Dover,  Deal,  and  the  Isle  of  Thanet,  I  have  no  doubt  that^ 
by  the  expression  in  this  section, ''  places  aforesaid,''  the 
legislature  only  meant  to  include  Dover,  Deal^  and  the 
Isle  of  Thanet.  If  so,  we  must  substitute  them  for  the 
expression  we  find,  ''  places  aforesaid,"  and  read  the  clause 
thus : — ''That  nothing  in  this  act  shall  extend  to  subject  to 
any  penalty  any  master  of  any  vessel,  being  the  owner  or 
part  owner  of  such  vessel,  and  residing  at  Dover,  Deal,  or 
the  Isle  of  Thanet,  for  conducting  or  piloting  such  his  own 
vessel  on  any  voyage  from  any  of  those  places  up  or  down 
the  river  Thames,"  &c.  It  is  quite  clear,  therefore,  that 
the  exemption  in  the  62nd  section  does  not  extend  to  the 
case  of  such  person  piloting  his  own  vessel  on  a  foreign 
voyage,  commencing  in  the  port  of  London.  The  verdict 
for  the  defendant  must  therefore  be  set  aside,  and  a  ver- 
dict entered  for  the  plaintiff  for  35/.  Us.  6d. 

Parke,  B. — I  agree  with  my  Lord  Chief  Baron  in  the 
construction  of  this  clause  of  the  act  of  Parliament.  In  that 
construction  we  are  supported  by  the  opinion  of  Lord  Ten- 
terden,  and  by  the  recent  decision  of  the  Court  of  Queen's 
Bench.  But,  independently  of  authority,  it  seems  to  me 
that  it  is  the  true  construction  of  this  section ;  and  the 
reason  is  pretty  obvious,  on  looking  to  the  history  of  these 
statutes.  The  3  Geo.  1,  c.  13,  s.  2,  exempted  the  master  of 
any  vessel,  or  part  owner,  residing  at  Dover,  Deal,  or  the  Isle 
of  Thanet,  from  penalties  for  piloting  his  own  vessel  from 
any  of  the  places  aforesaid  up  the  said  rivers.     Then  the 
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52  Geo.  3,  c.  39,  gave  a  much  more  extended  privilege^  with-  1845. 
out  the  same  limit  that  existed  under  the  3  Geo.  1.  But 
afterwards,  the  legislature,  considering  that  they  had  given 
thereby  too  extensive  a  privilege,  read  the  two  acts  toge- 
ther, and  by  the  present  act  limited  it  thus: — viz.  ''to  mas- 
ters or  mates,  being  also  owners,  of  vessels  sailing  from  the 
places  aforesaid,  that  is,  Dover,  Deal,  or  the  Isle  of  Thanet, 
up  or  down  the  rivers  Thames  or  Medway,"  &c.  With  re- 
spect to  the  meaning  of  the  words  ''  up  or  down/'  the 
reasonable  construction  is,  that  the  owner  of  a  vessel  hav- 
ing liberty  to  go  up  the  river  from  those  places,  should  also 
be  at  liberty  to  go  down  again  when  he  has  so  gone  up. 
As  to  the  subsequent  words, ''  or  into  or  out  of  any  port 
or  place  within  the  jurisdiction  of  the  Cinque  Ports,''  we 
do  not  pronounce  any  opinion  whether  they  are  limited  to 
a  voyage  from  Dover,  Deal,  or  the  Isle  of  Thanet,  or  not ; 
it  is  unnecessary  on  the  present  occasion  to  do  so,  although 
I  have  a  strong  opinion  on  the  subject.  But,  both  on  au- 
thority and  on  the  just  construction  of  the  statute,  it  ap- 
pears to  me  that  there  was  no  exemption  in  the  present 
case,  and  therefore  that  this  rule  must  be  made  absolute. 

BoL7E,  B. — I  am  of  the  same  opinion.  The  difficulty 
arises  from  the  vague  manner  in  which  the  Legislature  has 
expressed  its  meaning ;  and,  therefore,  when  once  a  con- 
struction has  been  put  upon  such  a  clause  by  a  judicial  de- 
cision, that  ought  of  itself  to  be  a  sufficient  authority  for 
our  adopting  the  same  construction.  But  if  I  had  now 
for  the  first  time  to  put  a  construction  upon  this  clause,  I 
should  say  that  the  meaning  of  the  Legislature  is  not  diffi- 
cult to  discover ;  viz.  that  from  Dover,  Deal,  and  the  Isle 
of  Thanet, — taking  those  places  as  being,  for  this  purpose, 
the  extremity  of  the  river  Thames, — the  masters  of  vessels 
residing  at  those  places  may  lawfully  conduct  their  vessels 
up  and  down  the  river  without  a  pilot. 

Rule  absolute. 
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Nov.  20.  DiMMOCK  and  Others  v.  Stubla. 

Asaumpsit.  ASSUMPSIT  OH  a  guarantee. — ^The  declaration  stated, 
Sted!^ha?.l2r  *^a*  heretofore,  to  wit,  on  &c.,  in  consideration  that  the 
consideration     plaintiflfs,  at  the  request  of  the  defendant,  would  sell  and 

that  the  plam-     r  /  ^ 

tiff,  at  the  re-  deliver  and  supply  to  one  Henry  Sturla,  on  credit,  goods 
defendant^  o^  the  pricc  to  an  extent  not  exceeding  £100,  she  the  de- 
would  sell  and    fendant  promised  the  plaintiffs,  that,  if  the  said  Henry 

dehvertoS.yOn  *  t  -      j  ij 

credit,  goods  of  Sturla  did  not  pay  the  same,  she  the  defendant  would 
ejetentnot^ex^  do  SO,  upon  the  defendant's  receiving  from  the  plain- 
Se^d^ndant '  ^^^^  three  months'  notice  requiring  payment  of  the  same. 
promised  the      The  declaration  then  averred,  that  the  plaintiffs,  confiding 

plaintiffs,  that,  ,  , 

ifS.  did  not  pay  in  the  said  promise  of  the  defendant,  afterwards,  to  wit, 


she  woa^°do  ^^  the  day  and  year  aforesaid,  did  sell  and  deliver  to  and 
thiwmontha'*  supply  the  said  Henry  Sturla,  at  his  request,  with  divers 
notice  reqnir-  goods,  to  an  extent  not  exceeding  d6lOO,  to  wit,  to  an  ex- 
Afthe^triai.the  tent  of  68/.  5*.,  and  at  and  for  prices  of  less  amount  than 
following  guar-  ^joO,  to  wit,  of  the  pricc  of  the  said  sum  of  68/.  6*.,  on 

antee  was  *  »  r  > 

proved :— "  In  certain  credit  then  agreed  upon  between  the  plaintiffs  and 
your  sappiying  the  said  Henry  Sturla;  and  although  the  said  credit,  and 
to  Ihe  exie^qf  t^®  time  of  payment  of  the  said  price  of  the  said  goods  by 
£100, 1  under-  ^^^  ^2Lid  Henry  Sturla  to  the  plaintiffs  had  elapsed  before 

take  to  pay  you  "^  *  ,  "^ 

for  the  same  if  the  Commencement  of  this  suit,  and  although  the  said 

rMehdng^hree  Henry  Sturla  hath  paid  and  satisfied  to  the  plaintiffs  the 

myths'  no-  g^^m  o{26L  lOs.  10rf.,parcel  of  the  said  price  of  the  said  goods, 

Sembu,  that  yet  he  hath  not,  although  he  was  afterwards,  and  before  the 

there  was  no 

▼arianoe  he-  Commencement  of  this  suit,  to  wit,  on  the  7  th  day  of  No- 

ciM»tion\nd"  vember,  1844,  requested  by  the  plaintiffs  so  to  do,  as  yet 

''^'vS^^uT  P*^^  *®  *^®°^  *^®  residue  of  the  said  price,  amounting  to 

assuming  the  the  sum  of  41/.  14^.  2d,,  of  any  part  thereof. — Breach,  the 

true  construe-  .iiii.T.-.         •  •■• 

tion  of  the  non-paymcut  by  the  defendant,  after  three  months'  notice 
SUSedefend-  requiring  payment  thereof,  of  the  said  sum  of  41/.  J 4*.  2rf., 
ant  was  not  to    q^  ^uy  part  thereof. 

be  liable  until  ''  *^ 

£100  worth  of 

goods  had  been  supplied,  the  declaration  might  be  amended  accordingly. 
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The  defendant  pleaded  non  assumpsit,  and  other  pleas 
which  it  is  not  necessary  to  state. 

At  the  trial,  before  Pollock,  C.  B.,  the  following  guaran- 
tee, signed  by  the  defendant,  was  proved  on  the  part  of  the 

plaintiffs : — 

"London,  Dec.  1,  1843. 

"  Gentlemen, — In  consideration  of  your  supplying  Mr. 

Henry  Sturla,  of  Seymour-street, Euston-square,  with  goods 

to  the  extent  of  £100, 1  undertake  to  pay  you  for  the  same, 

if  he  does  not,  upon  receiving  from  you  three  months' 

notice. 

"  Yours  obediently, 

"Amey  Sturla, 

"  To  Messrs.  T.  Dimmock,  jun.  &  Co." 

Upon  this  undertaking,  the  plaintiffs  supplied  goods, 
consisting  of  china,  earthenware,  &c.,  from  time  to  time,  to 
the  order  of  Henry  Sturla  (who  was  starting  in  business 
in  that  line),  to  the  amount  of  682.  bs.  in  the  whole.  In 
the  beginning  of  1844,  a  balance  of  412.  14«.  2d,  was  due 
from  him ;  and  a  letter  from  the  plaintiffs  to  him,  dated 
28th  January,  1844,  was  proved,  in  which  they  required 
payment  of  this  balance  before  they  forwarded  any  more 
goods,  or  proceeded  with  any  orders  on  hand  towards  com- 
pletion. No  goods  were  supplied  after  that  time.  In 
April  following,  Henry  Sturla  became  bankrupt.  It  was 
proved  that  three  months'  notice,  requiring  payment  of 
the  balance,  had  been  given  to  the  defendant. 

Several  objections  were  taken  on  the  part  of  the  defend- 
ant. First,  that  there  was  a  variance  between  the  decla- 
ration and  the  proof,  inasmuch  as  the  true  construction  of 
the  guarantee  was,  that  the  plaintiffs  were  to  supply  goods 
to  the  extent  of  dElOO  at  the  least,  whereas  the  declaration 
stated  it  to  be  an  agreement  to  supply  goods  to  an  extent 
not  exceeding  £100;  secondly,  that  the  three  months' 
notice  to  be  given  by  the  plaintiffs  meant  a  notice  to  Henry . 
Sturla,  and  not  to  the  defendant;  and,  thirdly,  that  the 
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1845.  notice  given  to  the  defendant  did  not  correctly  state  the 
balance  then  due,  the  sum  mentioned  therein  being 
37/.  10s.  instead  of  41/.  14^.  2d.  The  Lord  Chief  Baron 
reserved  the  points^  and  the  plaintiff  had  a  verdict  for 
87/.  10^.^  with  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit ;  the  Court  to  have  power  to  amend  the  declara- 
tion so  as  to  cure  the  first  objection,  if  it  were  amendable 
in  that  respect. 

On  aformer  day  in  this  Term,  C.  Jones,  Serjt.,  accordingly 
moved  for  a  nonsuit  or  new  trial,  and  a  rule  was  granted  on 
the  ground  of  the  variance,  but  refused  on  the  other  points. 

Knowles  now  shewed  cause. — The  true  construction  of 
this  guarantee  is,  that  the  plaintiffs  were  to  supply  goods  to 
Henry  Sturla  to  an  extent  not  exceeding  £100,  for  which 
the  defendant  engaged  to  be  responsible.  If  so,  it  is  cor- 
rectly stated  in  the  declaration,  and  the  objection  on  the 
ground  of  variance  fails.  The  circumstances  of  the  case 
shew  that  this  is  the  only  meaning  which  the  parties  could 
have  intended  to  put  upon  the  contract.  The  plaintiffs 
did  not  refuse  to  supply  the  goods,  until  they  had  notice 
from  Henry  Sturla  that  he  intended  to  compound  with  his 
creditors.  Nothing  is  said  in  the  guarantee  as  to  the  de- 
livery of  all  the  goods  at  once,  and  that  evidently  was  not 
intended ;  but  the  defendant  meant  to  limit  her  liability  to 
£100  in  respect  of  the  successive  deliveries.  Suppose  the 
plaintiffs  delivered  goods  to  the  amount  of  £50  on  the  day  of 
date  of  the  guarantee,  and  Henry  Sturla  then  became 
bankrupt ;  were  they  nevertheless  to  go  on  and  deliver  to 
the  amount  of  £50  more  ?  [Parker  B. — ^The  defendant 
will  say  the  plaintiffs  were  to  supply  goods  to  the  extent  of 
£100,  if  Henry  Sturla  required  them;  that  it  was  im- 
portant to  him  to  have  a  considerable  stock,  and  therefore 
the  guarantee  would  not  have  been  given,  unless  for  a  sup- 
.  ply  to  the  extent  of  £100.  Pollock,  C.  B. — It  must  surely 
be  read  with  this  limitation,  at  all  events,  that  the  supply 
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was  to  be  to  the  extent  of  £100  if  he  should  reasonably  re-        1845. 
quire  them;  and  that  the  defendant  promises  to  pay  for  the 
goods  so  supplied,   to  an  extent  not   exceeding  dSlOO. 
Parke,  B. — If  so,  the  declaration  may  be  amended  to  suit 
the  facts.] 

Chamock  (with  whom  was  C.  Jones,  Seijt.)i  contrk. — The 
question  is,  whether  the  words  '^  to  the  extent  of  £100 " 
were  intended  as  a  limit  of  the  defendant's  liability,  or  as 
fixing  £100  as  the  minimum  of  the  supply  of  goods.  The 
plaintiffs  have  shaped  the  declaration  according  to  their 
means  of  proof  at  the  trial,  without  reference  to  the  terms 
of  the  guarantee,  or  the  circumstances  under  which  it  was 
given.  If  they  had  framed  it  according  to  the  other  view  of 
the  case,  they  must  have  averred  that  they  were  ready  and 
willing  to  supply  goods  to  the  extent  of  £100,  which  aver- 
ment the  defendant  might  have  traversed.  It  is  clear  that 
the  object  of  the  guarantee  was,  that  Henry  Sturla  might 
have  a  sufficient  stock  of  goods  to  trade  with.  [Parke,  B. — 
My  doubt  is,  whether  it  is  not  implied  that  he  requires  a 
supply  to  the  extent  of  £100.  It  surely  must  have  that 
qualification,  where  the  purchase  is  to  be  by  a  third  party. 
If  he  had  understood  the  contract  to  be  such  as  you  now 
contend  for,  would  he  not  have  demanded  the  remainder?] 
He  never  dispensed  with  the  further  supply,  and  it  was  of 
no  use  to  demand  it,  after  the  plaintiff's  positive  refusal  to 
supply  any  more.  [He  referred  to  ''  Fell  on  Cruaranties,'' 
p.  93.] 

Pollock,  C.  B. — There  may  be  some  doubt  as  to  the  true 
construction  of  this  guarantee,  which  was  framed  by  the 
parties  themselves.  They  have  acted  upon  it,  however,  as 
an  ordinary  guarantee  for  an  amount  not  exceeding  £100. 
It  does  not  appear  that  Henry  Sturla  ordered  more  than 
about  £70  worth  of  goods ;  and  neither  he  nor  the  defend- 
ant ever  complained  that  more  were  not  supplied.    But  if 

VOL.  XIV.  D  D  D  M.  W. 


762  CASES    IN   THE    IZCEBQUER, 

1845.  that  be  not  the  true  construction  of  the  instrument^  it  most 
at  all  events  be  read  with  the  limitation  suggested  by  my 
Brother  Parker  and  then  the  declaration  would  have  been 
amendable  accordingly.  That  amendment  I  should  have 
made^  and  then  the  defendant  would  have  been  entirely 
without  defence.  But  as  there  was  some  doubt  about  the 
construction^  which  justified  the  defendant  in  coming  to 
the  Court;  the  rule  will  be  discharged  without  costs. 

ParkB;  B.;  AldbbsoN;  B.,  and  Bolfb^  B.^  concurred. 

Rule  discharged. 


^<^'  21-  Bbittain*  r.  Lloyd. 

An  auctioneer,  X  HIS  was  an  actiou  of  assumpsit  for  money  paid  by  the 

datiMon  a  rale  plaintiff,  an  auctioneer,  for  the  use  of  the  defendant,  and 

S^JfJhere  OH  an  account  Stated. 

the  lands  were  The  defendant  pleaded  non  assumpsit,  on  which  issue 

bought  in  at  , 

the  sale,  and  was  joined ;  and  the  cause  was  tried,  before  Tindal,  C.  J., 
doncre™™**"  *^*  *^®  Derbyshire  Spring  Assizes,  1844,  when  it  was 
Excise  refused    agreed  that  a  verdict  should  be  found  for  the  phiintiff  for 

to  peinit  the  °  ^ 

dutie8).washeld  107/.  3tf.  9d.  damages,  the  sum  claimed  by  the  plaintiff, 

royer\ack  the  ^^^  ^0«.  costs,  subjcct  to  the  opiuiou  of  this  Court  on  a 

Sb^pIo^ct  in  special  case;  the  Court  to  have  power  to  draw  all  inferences 

an  action  for  from  the  fftcttf  which  a  jury  could  or  might  draw. 

money  paid,  •     .^  o 

That  action  The  defendant,  being  the  owner  of  a  freehold  estate, 

^Tvery^in  Consisting  of  a  farm-house,  out-buildings,  and  lands,  si- 

'S^haa^^d"'^  tuate  at  Woolow,  near  Buxton,  in  Derbyshire,  employed 

money  to  a  the  plaintiff,  who  long  before  and  at  the  time  of  the  auc- 

the^re^est,  ex-  tiou  hereinafter  mentioned,  and  ever  since,  has  been  an 

pii^,  of  tiie  auctioneer  duly  licensed,  to  sell  the  said  estate  by  an 

defendant,  with 

an  undertsking,  express  or  implied,  to  repay  it;  and  it  is  not  necessary  that  the  defendant 

should  haye  been  relieved  from  a  liability  by  the  payment. 
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auction^  to  be  holden  at  the  Bull's  Head  Inn,  at  Fairfield,  ^845. 
near  Buxton  aforesaid,  on  the  26th  of  Januaiy,  1843. 
Previous  to  the  commencement,  and  on  the  day  of  the 
auction,  the  defendant  delivered  to  the  plaintiff  the  fol- 
lowing authority  to  bid  for  her,  signed  by  herself  and 
John  Ponndall : — "  To  Mr.  John  Brittain,  auctioneer, 
Oroen,  Fairfield.  Take  notice,  that  Mr.  John  Poundall  is 
appointed  by  Mrs.  Charlotte  Lloyd,  the  real  owner  of  the 
estate  intended  to  be  by  you  put  up  to  sale  by  way  of 
auction,  at  the  Bull's  Head  Inn,  Fairfield,  on  the  25th 
day  of  January  instant;  the  said  Mr.  Poundall  being 
actually  employed  by  the  vendor  of  such  estate  to  bid  at 
the  said  sale  for  the  use  and  behoof  of  the  said  Charlotte 
Lloyd.  And  take  notice,  also,  that  the  said  Mr.  John 
Poundall  hath  agreed  and  doth  intend  accordingly  to  bid 
at  the  said  sale  for  the  use  and  behoof  of  the  said  Char- 
lotte Lloyd.  As  witness  the  hands  of  the  said  Charlotte 
Lloyd  and  John  Poundall,  the  25th  day  of  January,  1846. 
Charlotte  Lloyd,  John  Poundall.  Witness,  Samuel  Wood." 
Which  notice,  duly  signed  by  the  defendant  and  the  said 
John  Poundall,  being  the  person  intended  to  make  the 
bidding,  was  duly  given  to  the  plaintiff  before  the  com- 
mencement of  the  sale,  and  before  the  bidding  by  the  said 
John  Poundall  hereinafter  mentioned. 

The  estate  was  put  up  for  sale  by  auction  by  the  plain- 
tiff on  the  said  26th  of  January,  1843,  and  several  persons 
attended  and  bid,  and  Poundall  attended  in  the  sale-room 
during,  the  auction,  and  bid  as  hereinafter  mentioned. 
The  estate  was  put  up  for  sale  by  the  plaintiff,  subject  to 
the  following  (amongst  other)  conditions  of  sale,  which 
were  prepared  by  the  plaintiff  in  the  course  of  his  employ- 
ment as  such  auctioneer,  and  read  by  the  plaintiff  at  the 
commencement  of  the  auction,  viz. : — "  That  the  highest 
bidder  should  be  the  purchaser.  That  no  bidding  should 
be  retracted.  That  the  vendor  or  her  agent  should  have 
the  right  of  bidding  once  for  the  property.     That  a  de- 

D  D  D  2 
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1846.^  posit  should  be  paid  on  the  fall  of  the  hammer^  as  also  the 
whole  of  the  auction-duty^  to  the  auctioneer  by  the  pur- 
chaser. That  the  residue  of  the  purchase-money  should 
be  paid  at  a  future  day^  when  the  estate  should  be  con- 
veyed. All  fixtures^  articles^  and  things,  timber  and  tim- 
ber-like trees  growing  on  the  premises,  down  to  and 
including  those  of  the  value  of  Is.  each,  were  not  to  be 
included  in  the  purchase-money  of  the  premises,  but  to 
be  paid  for  in  addition  to  such  purchase-money,  at  a  fidr 
valuation,  at  the  time  of  completing  the  purchase.'^ 

The  biddings  then  commenced,  the  defendant  being  in 
a  room  in  the  inn  adjoining  to  that  in  which  the  auction 
was  held,  and  having  a  servant  in  attendance  in  the  room,  to 
give  her  information  respecting  the  biddings,  &c.  Among 
the  bidders  were  the  names  of  two  persons  of  the  name 
of  Barker  and  Shaw,  the  latter  of  whom  ultimately  became 
the  purchaser  of  the  estate,  as  hereinafter  mentioned.  Af- 
ter several  biddings,  including  several  by  Shaw,  Barker 
bid  £3150,  and  Shaw  shortly  afterwards  bid  £3300 :  this 
was  communicated  to  the  defendant  by  her  aforesaid  ser- 
vant, and  she  immediately  sent  him  to  desire  Mr.  Barker 
to  come  to  her  in  the  private  room,  and  there  was  a  sus- 
pension of  the  auction  for  a  few  minutes ;  Mr.  Barker 
went  to  the  defendant,  who  inquired  of  him  whether  he 
was  bidding  for  any  one  in  the  room,  and  offered  to  let 
him  bid  a  time  or  two,  if  he  liked ;  and  stated  that  he 
might  go  up  to  £3800,  and  he  should  not  be  charged  with 
the  auction  duty ;  and  that  if  he  bid  she  would  not  take 
any  advantage  of  it.  He  objected,  that  it  was  more  than 
the  estate  was  worth ;  she  then  requested  him  to  bid  for 
her,  to  which  he  acceded,  and  returned  to  the  auction- 
room,  and  the  sale  was  resumed  by  Barker  bidding  3350^. 
for  the  defendant.  Shaw  then  bid  £3400,  which  was  com- 
municated by  her  said  servant  to  the  defendant,  and  who 
was  immediately  sent  to  fetch  Shaw  to  the  defendant  out 
of  the  auction-room.     Shaw  was  taken  to  the  room  where 
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defendant  was,  when  she  asked  him  if  he  would  give  her        1845. 
the  auction  duty  over  his  last  bidding?     Shaw  replied,  he      brittIin 
did  not  know  what  the  auction  duty  was,  but  he  would  ^- 

wait  upon  her  the  following  day.  It  was  agreed  upon 
between  them  that  Shaw  would  wait  on  her  at  her  resi- 
dence, at  Woolow,  the  following  day,  and  the  hour  of 
two  o'clock  in  the  afternoon  was  fixed.  She  then  told 
Poundall,  in  Shaw's  presence,  to  go  and  bid  the  reserved 
bidding,  which  he  did,  and  bought  in  the  estate  at  £3800, 
and  the  plaintiff  knocked  down  the  estate  to  PoundaU, 
observing,  that  all  the  parties  attending  the  sale  were 
then  at  liberty,  according  to  the  usual  practice,  to  bid 
by  private  contract ;  but  Shaw  would,  according  to  the 
usage,  have  the  first  option.  There  had  been  no  bidding 
after  Shaw's,  of  £3400,  before  Poundall  bid  the  reserved 
bidding. 

The  next  morning,  Shaw  met  Poundall  (who  acted  for 
the  defendant)  at  her  residence  at  Woolow,  and  there 
saw  the  defendant.  Poundall  and  Shaw  looked  over 
the  estate,  and  Poundall  named  £8550  or  £3560  for 
the  estate,  including  timber,  fixtures,  &;c.,  which  were 
estimated  in  a  lump  at  the  sum  of  £45:  he  had  not  re- 
ceived any  previous  instructions  so  to  do.  Shaw  then 
offered  £3500  for  the  estate,  and  £40  for  the  fixtures,  &a, 
and  said,  if  he  could  not  have  it  at  that  price,  he  would 
not  have  it  at  all.  Poundall  then  consulted  the  defendant, 
and  they  agreed  to  split  the  difference,  and  that  the  pur- 
chase-money should  be  £3545.  The  bargain  was  made, 
according  to  the  testimony  of  Shaw,  without  any  reference 
to  the  sale  by  auction  at  all. 

The  defendant  then  sent  for  the  plaintiff  to  come  to  the 
defendant's  house,  on  the  27th  of  January,  1843,  being 
two  days  after  the  sale,  to  prepare  the  agreement  between 
the  defendant  and  Shaw;  and  the  plaintiff  and  Shaw,  on 
the  27th  of  January,  1843,  came  to  the  defendant's  house, 
when  an  agreement,  to  which  the  plaintiff  was  an  attest- 
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1845.  ing  witness,  of  which  the  following  is  a  copy,  was  copied 
by  the  defendant's  daughter,  at  the  request  of  plaintiff, 
from  a  book  of  the  plaintiff's. 

"  Memorandum. — That  Mr.  William  Shaw  is  declared 
the  highest  bidder  and  purchaser  of  the  Woolow  estate, 
situate  in  the  parish  of  Hope  and  township  of  Fairfield,  in 
the  county  of  Derby,  at  the  sum  of  £8545,  including 
the  timber  plantations  and  fixtures  on  the  premises ;  at 
which  sum  the  said  Mr.  William  Shaw  doth  agree  to 
become  the  purchaser  thereof  accordingly,  and  doth  also 
agree,  on  his  part,  to  perform  the  before-written  condi- 
tions of  sale;  and,  in  consideration  thereof,  Charlotte 
Lloyd,  the  vendor,  doth  agree  to  sell  and  convey  the  said 
estate  and  premises  unto  the  said  Mr.  William  Shaw,  his 
heirs  and  assigns,  or  as  he  or  they  shall  direct,  according 
to  the  said  before-written  conditions  of  sale.  And  it  is 
also  agreed,  that  the  sum  of  £850  shall  be  paid  as  a  de- 
posit, which  sum  is  to  be  considered  as  part  of  the  pur- 
chase-money. Dated  this  27th  day  of  January,  1848. 
(Signed)  ''Charlotte  Llotd, 

"William  Shaw. 
"  John  Poundall, 


» 


''BicHARB  Shaw,    ^Witnesses. 
"John  Bbittain, 

There  are  no  other  conditions  than  those  set  out  in  the 
early  part  of  this  case. 

In  March,  1843,  the  plaintiff  duly  made  the  return  of 
the  sale  to  the  proper  oflScers  of  Excise,  and  that  the 
estate  was  bought  in  by  defendant  for  £8800,  and  duly 
verified  and  produced,  and  left,  as  required  by  the  act 
of  Parliament,  the  notice  of  the  said  appointment  of 
Poundall,  &c. ;  and  also  verified  the  fairness  and  reality 
of  the  transactions  to  the  best  of  his  knowledge  and  belief, 
and  did  all  other  acts  required  by  law  by  him  to  be  done, 
to  get  the  duty  on  the  said  auction  and  sale  allowed  and 
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remitted  to  the  defendant;    but  the  Commissioners  of        1845. 
Excise  refiised  to  allow  or  remit  the  same. 

On  the  22nd  of  March,  1843,  the  plaintiff  had  an  inter- 
view with  the  defendant,  in  order  to  settle  his  account 
against  the  defendant  for  the  sale  of  the  estate  hereinbe- 
fore mentioned,  and  also  for  another  sale  the  plaintiff  had 
had  for  the  defendant.  Some  unpleasantness  took  place 
between  the  plaintiff  and  defendant,  in  consequence  of  the 
defendant  complaining  of  the  exorbitancy  of  the  plaintiff's 
bill,  aUeging  that  the  plaintiff  had  charged  her  too  much. 
The  defendant  said  to  the  plaintiff,  ''You  had  thought  to 
have  thrown  the  auction  duty  away ;  but  I  would  not  let 
you.''  The  plaintiff  told  the  defendant  that  he  had  not 
yet  settled  the  sale  account  with  the  Excise,  and  that 
when  he  did  settle  it,  if  the  auction  duty  was  demanded 
of  him,  he  should  demand  it  of  defendant;  to  which  the 
defendant  replied, ''  Then  you  must  get  it,  and  take  it." 

Ultimately,  in  September,  1844,  the  Commissioners  of 
Excise,  or  the  persons  duly  authorised  in  that  behalf,  re- 
quired the  plaintiff  to  pay  the  said  auction  duty,  amount- 
ing to  107/.  Ss.  9d.,  in  respect  of  the  said  sale  of  the  said 
estate  above-mentioned,  being  the  amount  of  duty  on 
£3600,  and  formaUy  demanded  the  same  of  the  plaintiff, 
which  requisition  and  demand  was  duly  communicated  to 
the  defendant  by  the  plaintiff,  and  she  was  required  to 
pay  the  amount,  or  to  indemnify  the  plaintiff  against  pro- 
ceedings for  the  recovery  of  the  duty,  which  was  refused 
by  the  defendant.  Correspondence  then  took  place  be- 
tween the  plaintiff  and  defendant,  and  the  defendant  and 
the  Commissioners  of  Excise ;  and  ultimately  the  plaintiff 
was  compelled  by  the  Commissioners  of  Excise  to  pay  the 
above  duty  of  107/.  3s.  9d.  to  the  Commissioners  of  Ex- 
cise, of  which  payment  due  notice  was  given  to  the  de- 
fendant, and  she  was  required  to  pay  the  same  to  the 
plaintiff,  but  which  she  refused;  and  this  action  was 
brought  to  recover  that  amount. 
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lg45.  The  question  for  the  opinion  of  the  Conrt  is,  whether 

Brittain      *^®  plaintiff  is  entitled  to  recover  the  amount  of  the  said 
,  ^'  auction  duty. 

The  case  was  argued  on  the  17th  of  November,  by 

ffhitekurst,  for  the  plaintiff. — ^The  plaintiff  is  clearly 
entitled  to  recover.  The  duty  imposed  on  sales  by  auc- 
tion by  the  stat.  19  Geo.  3,  c.  56,  is,  by  sect.  6,  made 
payable  on  the  knocking  down  of  the  hammer,  and  is 
thereby  declared  to  be  chargeable  on  the  auctioneer; 
and  the  7th  section  empowers  the  auctioneer  to  recover 
the  same  by  action  of  debt  or  on  the  case,  against  his 
employer  or  the  party  on  whose  account  the  sale  was 
made.  Then  comes  the  12th  section,  on  which  the  ques- 
tion in  this  case  mainly  depends,  which  enacts,  that,  where 
owners  of  estates  bid  for  themselves,  or  employ  others  to 
bid  for  them,  an  allowance  of  duties  is  to  be  made  to 
them,  provided  notice  be  given  to  the  auctioneer  thereof; 
and  in  case  of  collusion  or  unfair. practice,  the  allowance 
is  not  to  be  made.  Now,  the  facts  of  this  case  shew 
clearly  that  this  was  not  such  a  transaction  as  was  con- 
templated by  that  section,  and  in  which  it  was  intended  to 
give  the  vendor  relief;  for  this  was  a  mere  covert  pro- 
ceeding by  the  vendor,  in  order  to  screen  her  from  the 
payment  of  the  duty.  The  plaintiff,  therefore,  having 
paid  the  duties  under  these  circumstances,  is  entitled  to 
recover  back  the  amount  from  his  employer.  Moreover, 
the  defendant  has  litigated  this  matter  before  the  CJommis- 
sioners  of  Excise,  who  are  the  parties  to  determine  whether 
a  fraud  was  committed  or  not,  and  they  having  decided  the 
matter,  it  is  no  longer  open  to  discussion, 

Humfrey,  contr^ — ^This  action  for  money  paid  is  not 
maintainable  (a).     The  auction  duty  is  nowhere  made 

(a)  Tliis  point  was  not  stated  for  verted  to  by  the  plaintiff's  coun- 
argument,  and  had  not  been  ad-      sel. 
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chargeable  upon  the  vendor;  but^  on  the  contrarjj  is  ^1846. 
expressly  charged  by  the  act  of  Parliament  upon  the  auc- 
tioneer. The  defendant,  therefore,  was  not  liable  to  the 
Crown  for  the  auction  duty,  and  therefore  the  money  paid 
by  the  plaintiff  to  discharge  it  was  not  money  paid  to  the 
use  of  the  defendant.  The  question  has  always  been,  in 
considering  whether  an  action  for  money  paid  could  be 
maintained,  whether  the  defendant  was  liable  to  the  pay- 
ment, and  whether  the  plaintiff  has  been  compelled  to  pay 
on  his  behalf.  I^encer  v.  Parry  (a)  is  in  point.  There, 
by  the  stipulations  of  a  lease,  the  tenant  was  to  pay  the 
land-tax,  which  he  left  unpaid  during  the  term ;  it  was 
paid  by  the  succeeding  tenant,  to  whom  the  landlord  re- 
paid it :  and  it  was  held,  that,  inasmuch  as  the  tenant's 
liability  arose  only  from  the  special  agreement  between 
him  and  the  landlord,  the  latter  could  not  recover  back 
from  him  the  amount  so  repaid,  in  an  action  for  money 
paid,  but  must  declare  on  the  special  agreement.  The 
plaintiff's  counsel  there  relied  on  the  cases  of  Brown  v. 
Hodgson  {b)  and  Dawson  v.  Linton  (c) ;  but  Lord  Denman, 
C.  J.,  in  delivering  the  judgment,  states  and  distinguishes 
those  cases,  and  lays  down  the  rule,  that  the  payment,  to 
sustain  the  action,  must  be  a  payment  which  relieves  the 
defendant  from  some  liability.  His  Lordship  says,  "  The 
only  doubt  we  felt  in  the  course  of  the  argument  arose 
from  the  cases  of  Brown  v.  Hodgson  and  Dawson  v.  Liniony 
which  seemed  nearly  to  resemble  the  present.  In  the 
former  case,  the  plaintiff,  a  carrier,  having  by  mistake 
delivered  A.'s  goods  to  B.,  who  made  them  his  own,  paid 
A.  the  price,  and  was  afterwards  allowed  to  recover  it 
from  B.  as  money  paid  to  his  use«  But  this  was  in  fact 
money  paid  to  his  use,  for  it  was  in  discharge  of  his  debt 
to  A. ;  and  it  may  be  fairly  said  to  have  been  paid  at  his 

(a)  3  Ad.  &  E.  331;  4  Nev.  &  M.  770. 
(h)  4  Taunt  189.  (c)  5  B.  &  Aid.  521. 
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1845.  instance^  because  he  knew  that  the  plaintiff's  mistake/ in 
delivering  the  goods  to  him^  made  the  plaintiff  liable  to 
pay  the  price  to  the  true  owner.  His  so  receiving  the 
goods  may  be  considered  as  equivalent  to  saying, '  If  you 
pay  him,  as  you  may  be  compelled  to  do,  for  the  goods, 
I  will  reimburse  you.'  In  the  case  before  us,  the  defend- 
ant is  not  liable  to  pay  the  money  to  any  one  but  the 
plaintiff,  and  that  was  by  virtue  of  the  agreement.  In 
Dawson  v.  iMion,  goods  of  the  plaintiff,  an  outgoing 
tenant,  left  by  him  on  his  farm,  were  distrained  for  a  tax 
made  payable  by  the  tenant,  but  which  the  local  act  gave 
him  power  to  deduct  from  his  rent.  The  plaintiff  paid 
the  tax  to  redeem  his  goods,  and  the  Court  thought  that 
money  paid  to  the  landlord's  use,  because  the  landlord  was 
ultimately  liable.  The  defence  was,  that  the  money  was 
paid  to  the  use  of  the  tenant  for  the  time  being,  who  was 
primarily  liable.  But  here  the  plaintiff's  payment  re- 
lieved the  defendant  from  no  liability  but  what  arose 
firom  the  contract  between  them.  The  tax  remained' 
due  by  his  default,  which  would  give  a  remedy  on  the 
agreement;  but  it  was  paid  to  one  who  had  no  claim 
upon  him,  and  therefore  not  to  his  use."  Dawson  v. 
Linton  is  the  only  case  which  raises  any  doubt  on  this 
point,  and  that  was  decided  on  its  special  circumstances ; 
and  there  Abbott,  C.  J.,  says,  ''  It  is  dear  that  this  tax 
must  ultimately  fall  on  the  landlord,  and  that  the  plaintiff 
has  paid  his  money  in  discharge  of  it;  he  has  therefore 
a  right  to  call  upon  the  landlord  to  repay  it  for  him." 
In  Grissell  v.  Robinson  (a),  one  Peto  agreed  by  parol  to 
grant  a  lease  to  the  defendant  for  sixty  years;  the  defend- 
ant paid  part  of  the  consideration,  but  Peto  died  before  the 
contract  was  completed.  The  plaintiffs,  Peto's  executors, 
then  granted  the  lease,  which  recited  that  Peto's  agreement 
had  been  treated  by  the  Court  of  Chancery  as  void,  and 

(0)  3  Bing.  N.  C.  10;  3  Scott,  329. 
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that  the  lease  was  granted  pursuant  to  a  proposal  of  the  1845. 
plaintiffs,  thereinafter  mentioned.  The  pladntiffs  having 
paid  their  own  attorney  his  charge  for  drawing  this  lease, 
it  was  held  that  they  were  entitled  to  recover  them  back 
from  the  defendant  in  an  action  for  money  paid.  But 
there  Trndat,  C.  J.,  says,  ''  In  order  to  recover  on  that 
count,  the  plaintiffs  must  shew  an  express  or  implied  assent 
of  the  defendant  to  the  payment  of  the  money,  or  that  it 
was  paid  on  compulsion  for  the  use  of  the  defendant.  .  .  • 
The  money  was  paid  by  the  plaintiffs,  who  were  liable  in 
the  first  instance,  upon  an  implied  engagement  in  the  de- 
fendant to  repay  them,  because  he  was  ultimately  liable/' 
That  case  is  therefore  distinguishable  as  well  from  Spencer 
V.  Parry  as  from  the  present  case,  for  here,  as  there,  the 
defendant  is  not  in  any  way  liable  for  the  duty,  except  it 
be  made  under  special  agreement  with  the  plaintiff.  In 
Lubbock  V.  Tribe  (a),  Parke,  B.,  said  that  the  action  for 
money  paid  could  not  be  sustained  in  that  case,  "  because 
the  payment  of  the  money  did  not  exonerate  the  defendant 
from  any  liability  at  all.'' 

But,  further,  is  the  defendant  liable  to  the  plaintiff  at 
all?  The  auctioneer  must  look  to  the  purchaser  for  the 
duty,  and  has  no  right  to  charge  the  vendor  with  it. 
[Pollock,  C.  B. — ^The  defendant  is  clearly  liable  in  some 
form  or  other.] 

fFhiiehurst,  in  reply. — The  defendant  is  liable  in  this 
form  of  action,  for  she  was  ultimately  liable  to  pay  this 
money,  inasmuch  as  the  auctioneer,  by  the  7th  section  of  the 
act  of  Parliament,  is  entitled  to  recover  back  the  amount 
from  her  as  his  employer;  and  it  makes  no  difference  that 
she  was  not  liable  directly  to  the  Crown.  In  effect  and  sub- 
stance, the  principal,  not  the  agent,  is  the  party  charge- 
able.    [Parke,  B. — ^The  auctioneer  sued  the  vendor  for 

(a)  3  M.  &  W.  607. 
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1845.^  money  paid  in  Cruso  y.  Crisp  {a),  and  this  objection  was 
never  taken.]  So  also  in  Capp  v.  Topham  (6).  In  Spencer 
y.  Parry ^  the  payment  was  to  a  person  who  had  no  claim 
whatever  on  the  defendant,  and  therefore  not  to  his  use. 
But  here,  the  defendant  being,  by  the  express  terms  of  the 
statute,  ultimately  liable,  the  law  implies  a  promise  on  her 
part  to  repay  the  party  primarily  liable,  and  therefore  gives 
an  action  for  money  paid,  according  to  the  doctrine  laid 
down  in  Brown  v.  Hodgson  and  Dawson  v.  Linton.  It  is 
sufficient  that  the  defendant  is  bound  in  law  to  reimburse 
the  plaintiff;  it  is  not  necessary  that  there  should  be  any 
direct  liability  attaching  to  the  defendant.  Money  paid 
by  A.  on  the  mere  request  of  B.,  may  clearly  be  recovered 
back  on  the  count  for  money  paid ;  and  here  a  request  is 
implied  by  law.  This  case,  therefore,  in  no  degree  con- 
flicts with  the  decision  in  Spencer  v.  Parry. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.— This  case  was  argued  on  Monday  last. 
It  was  an  action  by  an  auctioneer  against  the  defendant, 
his  employer,  for  the  duty  which  he  had  been  obliged  to 
pay  to  the  Crown  on  a  sale  of  her  estate ;  and  the  form  of 
action  was  for  money  paid.  The  Court  intimated  its 
opinion,  that  it  was  clear  that  the  defendant  was  liable,  but 
took  time  to  consider  whether  this  was  the  proper  form  of 
action. 

It  was  argued  by  Mr.  Humfrey,  that  this  form  of  action 
could  not  be  maintained,  unless  the  effect  of  the  payment 
was  to  relieve  the  defendant  from  some  liability  for  the 
amount  to  the  party  to  whom  payment  was  made,  and  that 
otherwise  it  could  not  be  paid  for  the  defendant's  use ;  and 
he  relied  on  the  case  of  Spencer  v.  Parry  (a)  as  an  au- 

(a)  3  East,  337.  (6)  6  East,  392. 

(c)  3  Adol.&Ell.  331. 
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thority  for  that  proposition ;  and  contended,  that,  as  the 
defendant  in  this  case  was  not  made  liable  to  the  Crown 
by  the  act  of  Parliament,  the  money  was  paid  to  one  who 
had  no  claim  upon  her,  and  therefore  not  to  her  use. 

This  proposition,  however,  is  not  warranted  by  the  deci- 
sion of  Spencer  v.  Parry,  though  some  expressions  in  the 
report  of  the  judgment  give  a  countenance  to  the  argument 
of  the  learned  counsel ;  nor  can  the  proposition  be  main- 
tained ;  for  it  is  clear,  that,  if  one  requests  another  to  pay 
money  for  him  to  a  stranger,  with  an  express  or  implied  un- 
dertaking to  repay  it,  the  amount,  when  paid,  is  a  debt  due 
to  the  party  paying  from  him  at  whose  request  it  is  paid, 
and  may  be  recovered  on  a  count  for  money  paid ;  and  it 
is  whoUy  immaterial  whether  the  money  is  paid  in  dis- 
charge of  a  debt  due  to  the  stranger,  or  as  a  loan  or  gift 
to  him ;  on  which  two  latter  suppositions  the  defendant  is 
relieved  from  no  liability  by  the  payment.  The  request  to 
pay,  and  the  payment  according  to  it,  constitute  the  debt ; 
and  whether  the  request  be  direct,  as  where  the  party  is 
expressly  desired  by  the  defendant  to  pay*  or  indirect, 
where  he  is  placed  by  him  under  a  liability  to  pay,  and 
does  pay,  makes  no  difference.  If  one  ask  another,  instead 
of  paying  money  for  him,  to  lend  him  his  acceptance  for  his 
accommodation,  and  the  acceptor  is  obliged  to  pay  it,  the 
amount  is  money  paid  for  the  borrower,  although  the  bor- 
rower be  no  party  to  the  bill,  nor  in  any  way  liable  to  the 
person  who  ultimately  receives  the  amount.  The  borrower, 
by  requesting  the  acceptor  to  assume  that  character  which 
ultimately  obliges  him  to  pay,  impliedly  requests  him  to 
pay,  and  is  as  much  liable  to  repay,  as  he  would  be  on  a 
direct  request  to  pay  money  for  him  with  a  promise  to  re- 
pay it.  In  every  case,  therefore,  in  which  there  has  been 
a  payment  of  money  by  a  plaintiff  to  a  third  party,  at  the 
request  of  the  defendant,  express  or  implied,  on  a  promise, 
express  or  implied,  to  repay  the  amount,  this  form  of  action 
is  maintainable. 
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1845^  In  the  case  of  Spencer  v.  Parry,  there  was  no  such  im-* 

plied  request.  In  the  case  of  GrUselt  v.  RoUnsony  re- 
ferred to  in  the  argament,  it  was  considered^  and  we  think 
rightly^  that  there  was ;  and  the  Court  of  Queen's  Bench 
thought  the  decision  of  Broum  v.  Hodgson  was  to  be  sup- 
ported on  the  same  ground.  We  have  now  to  apply  this 
doctrine  to  the  facts  of  the  present  case;  and  we  all  think 
that  the  plaintifif^  having  been  placed  by  the  defendant  in 
the  situation  of  being  obliged  to  pay  the  auction  duty  to 
the  Crowui  under  circumstances  in  which  the  defendant 
was  bound  to  repay  him^  may  be  considered  as  having  paid 
money  to  the  Crown  at  her  request,  and  consequently  may 
maintain  this  action. 

Judgment  for  the  plaintiff  (a). 

(a)   His    Lordship    afterwards  hardly  have  escaped  the  research 

added, — "  I  will  take  this  oppor-  of  cotinsel,  or  the  attention  of  the 

tunity  of  mentioning  the  great  in-  Court,  that  one  of  the  oldest  and 

convenience  arising  from  the  point  most  common  forms  of  action  for- 

not  being  stated  fbr  argument.  The  merly,  when  hail  was  more  frequent 

learned  counsel  on  one  side  was  than  now,  was  an  action  for  money 

called  upon  toaxgue,  and  the  Court  paid,  to  recover  the  expenses  the 

to  attend  to  the  argument  of,  a  hail  were  put  to,  although  it  is 

point,  of  the  intention  to  argue  clear  the  principal  never  was  in 

which  not  the  slightest  intimation  any  degree  liable  to  any  part  of  the 

had  been  given;  otherwise  it  could  expense." 


iViw,  17.  EwART  V.  Jones. 

An  action  of  1 RESPASS  for  assault  and  false  imprisonment. — ^Plea, 
bemt^taioedr  justifying  Under  a  judgment  recovered  by  the  defendant 
tSfwho!^-"  «gai»»*  the  plaintiff  in  the  Court  of  Queen's  Bench,  upon 
out  malice,  sues  ^hich  a  writ  of  capias  ad  satisfaciendum  issued,  under  which 

out  a  writ  of  ca. 

sa.  upon  a 

jadsment  regolarly  obtained  bv  him  against  his  debtor,  after  the  debtor's  discharge  under  the 

Irish  Insolvent  Debtors  Act,  3  &  4  Vict.  c.  107.     The  81st  and  82nd  sections  of  that  statate 

do  not  render  the  writ  absolately  illegal  and  void  ah  initio,  but  only  give  the  debtor  a  remedy, 

by  application  to  the  Court  or  a  judge  for  his  discharge  out  of  coitody. 
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the  plaintiff  was  taken  and  imprisoned  &c.^  as  in  the  declar-      ^1845. 
ation  mentioned^  quae  sunt  eadem,  &c.;  and  verification. 

Replication^  that,  after  the  recovering  by  the  now  de- 
fendant against  the  now  plaintiff  of  the  said  judgment  in 
the  said  Court  of  our  lady  the  Queen,  before  the  Queen 
herself,  in  the  plea  mentioned,  and  before  the  said  time 
when  &c.,  in  the  declaration  mentioned,  to  wit,  on  &c., 
she  the  now  plaintiff  was  a  prisoner  in  actual  custody 
within  the  walls  of  a  certain  prison  in  that  part  of  the 
United  Kingdom  of  Ghreat  Britain  and  Ireland  called  Ire- 
land, to  wit,  in  the  public  gaol  of  the  county  of  Antrim 
there,  upon  process  for  and  by  reason  of  a  certain  debt  and 
costs,  at  the  suit  of  one  John  Noddin ;  and,  being  such 
prisoner,  she  the  now  plaintiff  did,  within  fourteen  days 
next  after  the  commencement  of  the  said  actual  custody  of 
her  the  now  plaintiff,  to  wit,  on  the  day  and  year  last 
aforesaid,  duly,  and  according  to  the  direction  and  pro- 
visions of  a  certain  statute  made  and  passed  in  the  year  of 
our  Lord  1840,  intituled,  "  An  Act  to  continue  and  amend 
the  Laws  for  the  Belief  of  Insolvent  Debtors  in  Ireland," 
apply  by  petition  in  a  summary  way  to  the  Court  for  the 
Belief  of  Insolvent  Debtors  in  Ireland  for  her  discharge 
from  such  custody,  according  to  the  provisions  of  the  said 
act,  which  said  petition  was  then  duly  subscribed  by  her  the 
now  plaintiff,  and  contained  all  such  matters  and  things 
as  are  required  by  the  said  act,  and  was  forthwith,  to  wit, 
on  the  day  and  year  last  aforesaid,  filed  in  the  said  court, 
pursuant  to  the  directions  in  the  said  act  contained.  And 
the  plaintiff  further  says,  that,  upon  the  filing  by  her  of 
the  said  petition,  and  before  the  said  time  when  &c.,  in  the 
declaration  mentioned,  to  wit,  on  the  day  and  year  last 
aforesaid,  the  said  Court,  by  a  certain  order  then  made  by 
the  said  Court,  in  pursuance  and  according  to  the  provi- 
sions of  the  said  act  of  Parliament,  ordered  that  all  the 
real  and  personal  estate  and  effects  of  the  now  plaintiff, 
both  within  this  realm  and  abroad,  except  the  wearing- 
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apparel^  beddings  and  other  necessaries  of  the  now  plain- 
tiff^ and  the  working-tools  and  implements  of  the  now 
plaintiff^  not  exceeding  in  the  whole  the  value  of  £16,  and 
all  the  future  estate,  rights  title^  interest^  and  trust  of  the 
now  plaintiff  in  or  to  any  real  or  personal  estate  and  effects^ 
within  the  realm  or  abroad,  which  the  now  plaintiff  might 
purchase,  or  which  might  revert,  descend^  or  be  devised  or 
bequeathed  or  come  to  her  before  she  should  become 
entitled  to  her  final  discharge  in  pursuance  of  the  said 
act^  and  according  to  the  adjudication  to  be  thereafter 
made  in  that  behalf,  or  in  case  the  plaintiff  should  obtain 
her  full  discharge  from  custody  without  any  adjudication 
being  made  by  the  said  courts  then  before  the  now  plain- 
tiff should  be  fully  discharged  from  custody,  and  all  debts 
due  or  growing  due  to  the  now  plaintiff,  or  to  be  due  to  her 
before  such  discharge  as  aforesaid,  should  be  vested  in  one 
James  Scott  MoUoy,  who  was  then  the  provisional  assignee 
of  the  said  Court ;  which  said  order  was  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  duly  entered  of  record  in  the 
said  court,  as  by  the  said  order,  reference  being  thereunto 
had,  will  more  fully  appear;  and  notice  of  the  said  order 
was,  to  wit,  on  the  day  and  year  aforesaid,  duly  published 
according  to  the  directions  of  the  said  Court.  And  the 
plaintiff  further  says,  that,  after  the  making  of  the  said 
vesting  order,  and  before  the  said  time  when  &c.,  to  wit, 
on  &c.,  and  within  the  space  of  fourteen  days  next  after 
the  said  vesting  order  had  been  so  made  as  aforesaid,  she 
the  now  plaintiff  did  deliver  into  the  said  Court  for  the 
Relief  of  Insolvent  Debtors  in  Ireland,  a  schedule  con- 
taining a  frill  and  fair  description  of  the  now  plaintiff,  as 
to  her  name,  trade,  and  profession,  together  with  her  last 
usual  place  of  abode,  and  the  place  where  she  had  resided 
during  the  time  her  debts  were  contracted,  and  also  a 
full  and  true  description  of  all  debts  due  or  growing  due 
from  her  at  the  time  of  making  such  order,  and  of  all  and 
every  person  and  persons  to  whom  she  then  was  indebted. 
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or  who^  to  her  knowledge  or  belief^  claimed  to  be  her  ere-  1845 
ditors^  together  with  the  nature  and  amount  of  such  debts 
respectively^  distinguishing  such  as  were  admitted  from 
such  as  were  disputed  by  her  the  now  plaintiff;  and  also 
a  fall^  true^  and  perfect  account  of  all  her  estate  and  effects 
whatsoever^  and  containing  all  other  matters  and  things 
which  in  and  by  the  said  statute  were  required  to  be 
inserted  in  the  said  schedule.  And  the  plaintiff  further 
says^  .that  the  name  of  the  now  defendant  was  duly  in- 
serted in  the  said  schedule  as  a  creditor  of  her  the  now 
plaintiff^  together  with  a  full  and  true  description  of  the 
said  judgment  recovered  by  the  said  now  defendant  against 
her  the  now  plaintiff  in  the  said  court  of  our  lady  the 
Queen^  before  the  Queen  herself^  in  the  said  plea  men- 
tioned^ and  of  the  debt  and  sums  of  money  due  from  the 
now  plaintiff  to  the  now  defendant^  under  or  by  virtue  of 
the  same  judgment ;  and  that  the  said  schedule  was^  to 
wit^  on  the  day  and  year  last  aforesaid^  subscribed  by  the 
now  plaintiff^  and  forthwith  filed  in  the  said  courts  together 
with  all  books,  papers,  deeds,  and  writings  in  any  way  re- 
lating to  the  estate  or  effects  of  the  now  plaintiff,  in  her 
possession  or  under  her  custody  or  control.  And  the 
plaintiff  further  says,  that,  after  the  said  schedule  had 
been  so  filed  as  aforesaid,  the  said  Court  for  the  Belief 
of  Insolvent  Debtors  in  Ireland  did  forthwith,  to  wit, 
on  the  day  and  year  last  aforesaid,  appoint  a  certain 
time  within  four  calendar  months  from  the  date  of  such 
appointment,  to  wit,  on  &c.,  and  a  certain  place,  to  wit, 
the  Court-house  at  Carrickfergus,  being  the  assize  town 
of  the  county  where  the  said  gaol  in  which  the  plain- 
tiff was  so  confined  as  aforesaid  is  situate,  to  be  the  time 
and  place  for  the  plaintiff  to  be  brought  before  William 
Henry  Curran,  Esq.,  being  one  of  the  commissioners  of 
the  said  court,  to  be  dealt  with  according  to  the  provisions 
of  the  said  act;  and  that  the  said  Court  for  the  Belief  of 
Insolvent  Debtors  in  Ireland,  to  wit,  then,  caused  due 
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notice  of  the  said  vesting  order  having  been  so  made  aa 
aforesaid^  and  of  the  said  schedule  having  been  so  filed  by 
the  now  plaintiff  as  aforesaid  in  the  said  court,  and  of  the 
said  time  and  place  so  as  aforesaid  appointed  for  the  now 
plaintiff^  as  such  prisoner  as  aforesaid,  to  be  brought  up  as 
hereinbefore  mentioned  before  the  said  commissioner  of 
the  said  court,  to  be  given,  and  the  same  was  then  duly 
given,  to  the  defendant  by  the  means  appointed  by  the 
said  court,  to  wit,  by  being  sent  by  post  to  the  now  de- 
fendant, directed  to  him  the  now  defendant,  at  his  then 
residence,  and  was  also  duly  given  to  the  said  detaining 
creditor,  and  to  the  other  creditors  named  in  the  said 
schedule  of  the  said  now  plaintiff,  and  was  also,  to  wit, 
then,  duly  inserted  in  the  Dublin  Gazette,  and  in  divers,  to 
wit,  two  other  newspapers,  by  the  order  of  the  said  Court 
for  the  Belief  of  Insolvent  Debtors  in  Ireland.  And  the 
plaintiff  further  says,  that  afterwards,  and  at  a  reasonable 
time  in  that  behalf  before  the  said  time  so  as  aforesaid 
appointed  for  the  now  plaintiff  to  be  brought  up  before  the 
said  commissioner,  to  wit,  on  &c.,  the  said  notice,  so  sent 
by  post  to  the  now  defendant,  was  duly  received  by  him 
the  now  defendant;  and  that  afterwards,  to  wit,  at  the 
time  and  place  so  as  aforesaid  appointed  in  that  behalf,  the 
now  plaintiff,  as  such  prisoner  as  aforesaid,  was  brought 
up  for  her  examination  before  the  said  commissioner,  and 
was  duly  examined  by  the  said  commissioner,  and  duly  sworn 
as  to  the  truth  of  the  said  schedule;  and  the  now  plaintiff 
then  duly  executed  a  warrant  of  attorney  to  authorise  the 
entering  up  of  a  judgment  against  her  the  now  plaintiff  in 
one  of  the  superior  courts  at  Dublin,  to  wit,  the  Court  of 
Queen's  Bench  at  Dublin,  in  the  name  of  the  said  provi- 
sional assignee  of  the  said  Court  for  the  Belief  of  Insolvent 
Debtors  in  Ireland,  for  the  amount  of  debts  stated  in  the 
said  schedule  of  the  said  now  plaintiff  to  be  due,  or  claimed 
be  due,  from  the  said  now  plaintiff;  and  that  afterwards, 
and  before  the  said  time  when  &c,  to  wit,  on  &c.,  by  a 
certain  order  of  adjudication  then  made  by  the  said  Wil- 
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liam  Henry  Carrany  so  being  such  commissioner  as  afore-  ^1^45, 
said  under  and  by  virtue  of  the  said  act^  upon  hearing  the 
matters  of  the  schedule  of  the  plainti£f,  and  upon  examina- 
tion made  into  the  same^  and  upon  the  said  plaintiff  swear- 
ing to  the  truth  of  the  same^  and  executing  a  warrant  of 
attorney^  in  pursuance  of  the  said  act^  it  was  adjudged 
and  ordered  that  the  said  now  plaintiff  should  be  dis- 
charged from  custody^  and  entitled  to  the  benefit  of  the 
said  act  forthwith  as  to  the  several  debts  and  sums  of 
money  due  or  claimed  to  be  due  on  the  22nd  day  of  May^ 
1844^  being  the  time  of  making  the  order  vesting  the  estate 
and  effects  of  the  now  plaintiff,  pursuant  to  the  said  sta- 
tute in  that  behalf,  from  the  now  plaintiff  to  the  several 
persons  named  in  the  schedule  as  creditors,  or  claiming  to 
be  creditors  for  the  same  respectively,  or  for  which  such 
persons  gave  credit  to  the  said  now  plaintiff  before  the 
said  time  of  making  such  vesting  order,  and  which  were 
not  then  payable,  and  as  to  the  future  claims  of  any  surety 
or  bail  for  the  now  plaintiff,  named  in  the  schedule  so 
made  as  aforesaid  as  a  contingent  creditor  of  the  said  now 
plaintiff,  and  as  to  the  claims  of  all  other  persons  not  then 
known  to  the  now  plaintiff,  who  might  be  indorsees  or 
holders  of  any  negotiable  security  set  forth  in  the  said 
schedule  so  sworn  to  as  aforesaid.  And  the  plaintiff  fur- 
ther says,  that  she  was,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  before  the  said  time  when  &;c.,  by  virtue  of 
the  said  order  of  adjudication  of  the  said  court  so  made  as 
aforesaid,  discharged  out  of  the  said  custody  in  Ireland 
aforesaid.  And  the  plaintiff  further  says,  that  the  said 
Gteorge  Harrison,  so  being  such  sheriff  as  in  the  said  plea 
mentioned,  took  and  arrested  the  now  plaintiff,  at  the  said 
time  when  &c.,  in  the  said  declaration  mentioned,  as  in  the 
said  plea  mentioned,  at  the  request  and  by  the  direction 
of  the  now  defendant,  after  she  the  now  plaintiff  had  so 
as  aforesaid  become  entitled  to  the  benefit  of  the  said  act 
by  the  said  adjudication  with  respect  to  the  said  debt, 

E  B  B  2 


780  CASE8   IN   THE   EXCHEQUEB, 

1845.  damages,  costs,  and  charges  in  the  said  plea  mentioned, 
and  with  respect  to  the  said  judgment  for  the  same  debt, 
damages,  costs,  and  charges,  in  the  said  court  of  our  lady 
the  Queen,  before  the  Queen  herself,  in  the  said  plea  men- 
tioned. And  the  plaintiff  further  says,  that  afterwards, 
and  during  the  time  that  she  the  now  plaintiff  was  so  as 
aforesaid  a  prisoner  in  the  custody  of  the  said  George 
Harrison  at  the  suit  of  the  now  defendant,  to  wit,  on 
the  7th  day  of  August,  1844,  by  a  certain  order  then 
made  in  the  said  action,  at  the  suit  of  the  now  defend* 
ant  against  the  now  plaintiff,  by  the  Honorable  Mr. 
Justice  MauU,  then  being  a  justice  of  the  court  of  our 
lady  the  Queen  at  Westminster,  and  entitled  to  act  as 
a  judge  of  the  said  Court  of  our  lady  the  Queen,  before 
the  Queen  herself,  under  and  by  virtue  of  the  statute 
in  such  case  made  and  provided,  being  the  court  out  of 
which  the  said  writ  of  capias  ad  satisfaciendum,  in  the 
said  second  plea  mentioned,  issued,  it  was  ordered,  upon 
hearing  the  attornies  or  agents  on  the  part  of  the  now 
defendant  and  the  now  plaintiff,  and  upon  reading  the 
affidavit  of  Cornwallis  Paley,  the  affidavit  of  George  Sib- 
son,  the  affidavit  of  the  now  plaintiff,  the  affidavit  of  Wil- 
liam Eobinson,  the  affidavit  of  William  Irving,  the  affi- 
davit of  Matthew  Matthews,  and  the  affidavit  of  Daniel 
M'Donnel,  that  the  now  plaintiff  should  be  discharged 
out  of  the  custody  of  the  sheriff  of  Cumberland  as  to  the 
said  action,  she  having  previously  to  her  arrest  been  dis- 
charged under  the  provisions  of  the  said  first-mentioned 
act  of  Parliament,  as  to  the  judgment,  debt,  and  costs  in 
the  said  action.  And  the  plaintiff  further  says,  that  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit, 
at  the  end  of  the  said  two  months  in  the  said  declaration 
mentioned,  she  the  now  plaintiff  was  duly  discharged 
from  the  said  custody  of  the  said  Gkorge  Harrison,  by 
virtue  of  the  said  last-mentioned  order. — ^Verification. 
General  demurrer,  and  joinder. 
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E.  V.  Williams^  in  support  of  the  demurrer. — The  ques-  1845. 
tion  intended  to  be  raised  upon  this  demurrer  probably 
was,  vrhether^  in  trespass  for  false  imprisonment^  it  is  a 
good  replication  to  a  plea  of  justification  under  a  ca.  sa. 
issuing  out  of  one  of  the  courts  at  Westminster^  that  the 
plaintiflP  had  been  discharged  from  her  debts  by  an  adjudi- 
cation of  the  Court  for  the  Relief  of  Insolvent  Debtors  in 
Ireland.  But  it  appears  to  be  unnecessary  to  discuss  that 
point,  because  a  writ  of  ca.  sa.^  if  founded  upon  an  ex- 
isting judgment^  is  at  all  events  a  sufficient  protection  to 
those  who  act  under  it :  and  therefore,  even  if  the  adjudi- 
cation had  been  by  the  Insolvent  Court  in  England,  still 
this  replication  would  be  no  answer  to  the  plea;  for  the 
defendant  was  not  liable  to  be  sued  in  trespass  for  the  im- 
prisonment under  the  ca.  sa.,  until  it  was  set  aside  for 
irregularity.  He  might,  indeed,  have  been  liable  in  ccae, 
if  he  were  shewn  to  have  vexatiously  abused  the  process  of 
the  Court.  {Parke^  B. — The  Judge's  order  set  forth  in  the 
declaration  does  not  say  that  the  writ  is  irregular;  it 
merely  directs  that  the  plaintiff  shall  be  discharged.]  It 
certainly  cannot  be  said  that  the  writ  has  been  set  aside, 
or  is  not  a  subsisting  defence.  Tarlion  y.  Fisher  (a)  is  in 
point  for  the  defendant. — The  Court  then  called  upon 

Martin,  contra. — ^The  question  in  this  case  turns  on  the 
construction  to  be  put  upon  the  81st  and  82nd  sections  of 
the  Irish  Insolvent  Debtors  Act,  8  &  4  Vict.  c.  107.  The 
81st  section  enacts, "  That  no  person  who  shall  have  become 
entitled  to  the  benefit  of  this  act  by  any  such  adjudication 
as  aforesaid,  shall,  at  any  time  thereafter,  be  imprisoned 
by  reason  of  the  judgment  so  as  aforesaid  entered  up 
against  him  or  her  according  to  this  act,  unless  by  the 
special  order  of  this  court,  as  hereinbefore  mentioned,  or 
for  or  by  reason  of  any  debt  or  sum  of  money,  or  costs, 

(a)  2  Dougt.  676. 
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1845.  with  respect  to  which  such  person  shall  have  become  so 
entitled,  or  for  or  by  reason  of  any  judgment,  decree,  or 
order  for  payment  of  the  same ;  but  that,  upon  every  such 
arrest  or  detainer  in  prison  upon  any  such  judgment  so 
entered  up  as  aforesaid,  or  for  or  by  reason  of  any  such 
debt  or  sum  of  money,  or  costs,  or  judgment,  decree,  or 
order  for  payment  of  the  same,  it  shall  be  lawful  for  any 
judge  of  the  court  from  which  any  writ  or  process  shall 
have  issued  in  respect  thereof,  and  such  judge  is  hereby 
required,  upon  proof  made  to  his  satisfaction  that  the 
cause  of  such  arrest  or  detainer  is  such  as  hereinbefore 
mentioned,  to  release  such  prisoner  from  custody,  unless 
it  shall  appear  to  such  judge,  upon  inquiry,  that  such 
adjudication  as  aforesaid  was  made  without  due  notice, 
where  notice  is  by  this  act  required,  being  given  to  or 
acknowledged  by  the  plaintiff  in  such  writ  or  process,  or 
being  by  him  dispensed  with,  by  the  acceptance  of  a  divi- 
dend under  this  act,  or  otherwise ;  and  at  the  same  time^ 
if  such  judge  shall  in  his  discretion  think  fit,  it  shall  be 
lawful  for  him  to  order  such  plainti£P,  or  any  person  or 
persons  suing  out  such  writ  or  process,  to  pay  such  prisoner 
the  costs  which  he  shall  have  incurred  on  such  occasion,  or 
so  much  thereof  as  to  such  judge  shall  seem  just  and  rea- 
sonable; such  prisoner,  in  case  of  his  or  her  having  been 
arrested  on  mesne  process  by  special  order  as  hereinbrfore 
mentioned,  causing  a  common  iappearance  to  be  entered 
for  him  in  such  action  or  suit/'  The  82nd  section  pro- 
vides, ^That,  after  any  person  shall  have  become  entitled 
to  the  boiefit  of  this  act  by  any  such  adjudication  as 
aforesaid,  no  writ  of  capias  ad  satisfaciendum,  fieri  facias, 
or  other  writ  of  execution  against  the  body,  goods,  or  chat- 
tels of  such  prisoner,  shall  issue  on  any  judgment  obtained 
against  such  prisoner  for  any  debt  or  sum  of  moqey  with 
respect  to  which  such  person  shall  have  so  become  entitled, 
nor  in  any  action  upon  any  new  contract  or  security  for 
payment  thereof,  except  upon  the  judgment  entered  up 
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against  such  prisoner  according  to  this  act^  and  by  special  1845. 
order  of  the  said  court  obtained  for  that  purpose^  as  here- 
inbefore mentioned;  and  that^  if  any  suit  or  action  shall  be 
brought^  or  any  scire  facias  be  issued  against  any  such 
person^  his  heirs^  executors^  or  administrators,  for  any 
such  debt  or  sum  of  money,  or  upon  any  new  contract  or 
security  for  payment  thereof^  or  upon  any  judgment  ob- 
tained against,  or  any  statute  or  recognisance  acknow- 
ledged by,  such  person  for  the  same,  except  as  aforesaid, 
it  shall  be  lawful  for  such  person,  his  heirs,  executors,  or 
administrators,  to  plead  generally  that  such  person  was 
duly  discharged  according  to  this  act,  by  the  order  of  adju- 
dication made  in  that  behalf,  and  that  such  order  remains 
in  force,  without  pleading  any  matter  specially,  whereto 
the  plaintiff  or  plaintiffs  shall  or  may  reply  generally,  and 
deny  the  matter  pleaded  as  aforesaid,  or  reply  any  other 
matter  or  thing  which  may  shew  the  defendant  or  defend- 
ants not  to  be  entitled  to  the  benefit  of  this  act,  or  that 
such  person  was  not  duly  discharged  according  to  the  pro- 
risioDS  thereof,  in  the  same  manner  as  the  plaintiff  or 
plaintiffs  might  have  replied  in  case  the  defendant  or  de- 
fendants had  pleaded  this  act,  and  a  discharge  by  virtue 
thereof,  specially/'  Now,  when  the  legislature  declares, 
in  express  words,  that  ''  no  writ  of  capias  ad  satisfacien- 
dum shall  issue''  &c.,  surely  the  issuing  of  such  a  writ, 
under  the  circumstances  contemplated  by  the  act,  is  an 
illegal  act,  and  the  writ  so  issued  altogether  void.  It 
is  true  that  a  sheriff  rnKy  justify  under  a  writ  of  ca.  sa.,  al- 
though it  be  irregular  and  void ;  but  that  is  because  he  is 
the  officer  of  the  court,  bound  to  obey  its  order :  Whit^ 
worth  V.  Clifton  (a),  Barker  v.  St.  Quintin  (A).  But  the 
plaintiff  in  the  action  is  in  a  totally  different  position ;  he 
sues  out  the  process  at  his  peril,  and  is  liable  in  trespass  if 

(a)  1  M.  &  Rob.  531.  (h)  12  M.  &  W.  441. 
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1846.  the  writ  tarn  out  to  be  irregular  and  void :  Parsons  ▼. 
Layd{a),  Barker  v.  BraJiam{b).  A  sheriff  has  even  been 
held  liable  in  trespass  for  the  arrest  of  a  person  having 
privilege  from  arrest:  Magnay  v.  Burt  (c).  [Parke,  B.— 
The  question  is^  how  far  the  arrest  is  rendered  illegal  by 
the  statute :  is  it  rendered  absolutely  illegal  and  void  from 
the  beginnings  or  is  it  merely  that  the  party^  if  arrested 
under  the  act,  shall  have  his  remedy  by  application  to  a 
judge  for  his  discharge?]  Surely  the  legislature^  when 
they  provide  the  means  of  relief  from  the  immediate  pres- 
sure of  the  imprisonment^  are  not  to  be  intended  thereby 
to  have  deprived  the  party  of  his  legal  remedy  for  the 
wrong  done  him  by  that  imprisonment.  If  so^  he  must  be 
equally  remediless  in  the  case  where  his  goods  are  taken  in 
execution  after  his  discharge  under  the  act ;  yet  in  that 
case  no  summary  relief  is  given. 

E.  V.  Williams,  in  reply. — The  provision  in  the  com- 
mencement of  the  82nd  section  appears  to  have  been  in- 
tended to  meet  the  case  of  a  judgment  recovered  in  respect 
of  a  debt  or  sum  of  money  mentioned  in  the  schedule,  and 
not  that  of  a  ca.  sa.  issued  on  a  judgment  entered  in  the 
schedule.  That  provision  was  introduced  into  the  In- 
solvent Acts  in  consequence  of  the  decision  of  the  Court  of 
Common  Pleas  in  Sweenie  v.  Sharp  {d). 

Pollock,  C.  B. — I  am  of  opinion  that  our  judgment 
must  be  for  the  defendant.  The  plaintiff  sues  in  an  action 
of  trespass  for  false  imprisonment,  which  the  defendant 
justifies  under  a  ca.  sa.,  issued  at  his  suit  against  the  plain- 
tiff, to  which  the  plaintiff  replies  her  discharge  under  the 
Insolvent  Debtors  Act  in  Ireland,  the  3  &  4  Vict.  c.  107, 
ss.  81,  82 :  and  the  question  is,  whether  the  language  of 

(a)  3  Wils.  341.  (c)  5  Q.  B.  381;  1  Dav.  &  Mer.  652. 

(6)  Id.  368.  Id)  4  Ding.  37;  12  Moore,  163. 
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that  act  entitles  her  to  maintain  this  action  of  trespass.  1845. 
N0W9  nndoubtedly,  it  has  long  been  established^  that  ex- 
emptions from  arrest  will  not  entitle  parties  to  sue  in  tres- 
pass^ where  those  exemptions  have  been  violated.  This 
was  clearly  settled  in  the  case  of  Tarlton  v.  Fiaher  (a). 
Subsequently  to  that  case,  various  classes  of  persons  have 
become  entitled  to  exemptions  from  arrest  under  particular 
statutes,  such  as  the  Lords'  Act,  the  Bankrupt  Act,  &c. ; 
and  I  think  we  may  take  it  as  established  law,  that,  as  far 
back  as  the  5  Oteo.  2,  c.  30,  the  language  of  which  is  not  so 
strong  as  that  of  the  act  now  before  us,  it  has  always  been 
considered,  that  a  bankrupt  or  insolvent  debtor  must  take 
the  benefit  of  his  exemption  by  an  appeal  to  the  court  or  a 
judge,  and  that  he  is  not  entitled  to  his  action  of  trespass 
also.  There  is  also  the  recent  case  of  Yearsley  v.  Heane  (6), 
which  was  lately  decided  in  this  court,  and  in  which  it  was 
distinctly  held,  that  a  party  who  applied  to  a  commissioner  of 
bankrupts,  under  the  5  &  6  Vict.  c.  115,  and  obtained  an 
interim  order,  which  protected  him  from  arrest,  could  not 
maintain  trespass  for  his  arrest  under  a  ca.  sa.  during  the 
time  the  order  was  in  force,  and  could  only  have  his  remedy 
by  applying  to  a  court  of  competent  jurisdiction  for  his  dis- 
charge. In  the  cases  which  were  cited  by  Mr.  Martin, 
of  Barker  v.  Braham  and  Parsons  v.  Loyd,  the  writ  was  ab- 
solutely void  in  consequence  of  matter  apparent  on  the 
face  of  it,  and  within  the  knowledge  of  the  party  by  whom 
it  was  sued  out.  In  the  present  case,  it  has  been  pressed 
on  us  in  argument,  that  the  issuing  of  a  writ  of  ca.  sa., 
under  the  present  circumstances,  is  expressly  and  in  terms 
prohibited  by  the  Irish  statute.  The  question,  however,  is, 
not  whether  the  writ  is  absolutely  void,  but  in  what  way  the 
party  grieved  is  to  take  advantage  of  the  irregularity,  or,  it 
may  be,  the  illegality  of  issuing  it.  It  appears  to  me  that 
the  Insolvent  Debtors  Act  does  not  at  all  vary  the  general 

(a)  2  Doug.  676.  (b)  Ante,  322. 
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1845.  rule  to  which  I  have  referred;  it  would  be  producti?e  of 
great  iDConvenience  and  great  mischief  if  a  party  were  to 
be  held  liable  in  an  action  of  trespass^  for  issuing  a  writ 
under  circumstances  where  he  had  no  notice  whatever  that 
he  was  not  entitled  to  do  so ;  for  Mr.  Martinis  argument 
is^  that  a  creditor  who^  with  no  notice  of  a  discharge  ob- 
tained behind  his  back^  proceeds  to  avail  himself  of  a  judg- 
ment which  he  has  regularly  obtained,  and  issues  a  writ 
accordingly,  is  liable  to  be  sued  in  trespass.  It  appears  to 
me  that  the  same  doctrine  holds  in  this  case  as  has  been 
always  hitherto  recognised  under  the  Insolvent  and  Bank* 
rupt  Acts,  and  consequently  that  the  plaintiff  cannot 
maintain  this  action.  No  argument  can  be  founded  on  the 
ground  of  any  supposed  hardship  in  the  case ;  for,  so  far 
back  as  TarUon  v.  Fisher,  it  was  clearly  laid  down,  that  a 
party  who,  knowing  of  an  exemption  from  arrest,  mdH- 
cwusly  sues  out  a  writ,  is  liable  in  an  action  on  the  case. 
Here,  however,  the  question  is  whether  trespass  will  lie.  I 
am  of  opinion  that  it  will  not,  and  our  judgment,  therefore, 
must  be  for  the  defendant. 

Parke,  B. — I  am  entirely  of  the  same  opinion,  and 
think  that  the  defendant  is  entitled  to  our  judgment.  The 
question  resolves  itself  into  this — what  is  the  true  con- 
struction of  the  statute  which  gives  this  discharge  to  in- 
solvent debtors  in  Ireland.  And  that  turns  upon  what  is 
meant  by  the  provision  in  the  8Ist  section  of  that  act,  which 
says,  that  no  person  who  shall  have  become  entitled  to  the 
benefit  of  that  act  shall  be  imprisoned  &c.,  unless  by  the 
special  order  of  the  court,  or  under  certain  circumstances, 
and  the  expression  used  in  the  82nd  section,  that ''  no  capias 
ad  satisfaciendum  shall  issue^'  against  him.  Does  the  legis- 
lature mean,  that  a  ca.  sa.  issued  under  such  circumstances 
shall  be  absolutely  void,  and  so  much  waste  paper,  and  that 
the  arrest  of  the  person  after  his  discharge  under  that  act 
shall  be  utterly  illegal,  so  as  to  warrant  an  action  of  trespass? 
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It  is  quite  clear  to  me  that  the  legislature  intended  no  such 
thing.  Look  at  the  words  of  the  81  st  section ;  all  that  it 
enacts  is^  that^  if  any  person  is  arrested  after  he  has  been  de- 
clared entitled  to  the  benefit  of  this  act^  it  shall  be  lawful  for 
any  judge  of  the  court  from  which  the  process  issues  to  re- 
lease him  from  custody^  &c.  The  language  of  the  82nd  sec- 
tion^ which  follows,  is  somewhat  different^  and  the  provisions 
are  not,  perhaps,  very  correctly  stated,  or  so  folly  as  they 
ought  to  have  been.  It  enacts,  that  "  no  capias  ad  satisfa- 
ciendum shall  issue''  against  the  party  so  discharged  under 
the  act.  Now  I  take  these  words  to  mean,  that  a  plaintiff 
who  has  a  suit  against  the  insolvent  ouffhi  not  to  issue  a 
ca.  sa. ;  not  that,  if  issued,  it  shall  be  absolutely  void.  I 
agree  with  my  Lord  Chief  Baron,  that  such  a  construction 
would  be  an  extreme  hardship,  and  ought  not  to  be  adopted, 
unless  we  are  constrained  to  do  so  by  express  words ;  for 
a  plaintiff  would  thereby  be  rendered  liable  in  trespass, 
although  he  might  never  have  known  of  the  discharge,  and 
had  ever  so  good  a  claim  against  the  insolvent.  The  sub- 
sequent part  of  the  82nd  section  extends  the  same  pro- 
visions to  a  ca.  sa.  issued  in  any  fresh  action  com- 
menced against  the  insolvent ;  and  to  extend  the  plaintiff's 
argument  to  a  ca.  sa.  issued  in  a  fresh  action  would  be  so 
absurd,  that  it  is  impossible  to  adopt  it,  for  it  would  make 
a  party  a  trespasser,  though  the  former  judgment  may 
have  been  pleaded,  and  his  right  to  recover  affirmed  by  the 
House  of  Lords.  Even  if  the  provisions  of  the  82nd  sec- 
tion stood  alone,  I  am  by  no  means  satisfied  that  its  de- 
claration, that  no  ca.  sa.  shall  issue,  would  render  the  writ 
null  and  void.  But,  taking  the  two  sections  together,  the 
construction  which  is  sought  to  be  put  on  this  statute, 
that  it  renders  the  writ  absolutely  void,  appears  to  me  to 
be  quite  unwarranted,  and  its  consequences  would  be  so 
serious,  that  we  cannot  admit  it,  except  upon  the  plainest 
words.  I  think  the  legislature  only  meant,  that  the  thing 
mentioned  in  the  82nd  section  was  not  to  be  done,  and 


787 


788 


CASES    IN   THE    EXCREQUEK| 


1845. 


that  the  party  aggrieved  should  have  his  remedy  by  an 
audit&  querelft^  or  an  application  to  the  Courts  which  is  a 
substitute  for  it. 

Alderson^  B.^  and  Rolfe,  B.^  concurred. 

Judgment  for  the  defendant. 


Where  the  de- 
claration in 
ejectment  was 
intitled  of 
Trinity  Term, 
9th  (instead  of 
8th)  Vict.,  and 
the  notice  had 
no  date,  but  re- 
qnired  the  te- 
nant to  appear 
in  next  Mi- 
chaelmas Term 
(1845),  and  a 
regular  senricc 
was  effected 
before  that 
Term, the  Court 
granted  a  role 
for  judgment. 


Doe  d,  Gyde  v.  Roe. 

YV  OOLRYCH  moved  for  judgment  against  the  casual 
ejector.  The  declaration  was  entitled  of  Trinity  Term^  9th 
(instead  of  8th)  Victoria ;  the  notice  had  no  date,  but  re- 
quired the  tenant  to  appear  tfi  next  Micfiaelmas  Term.  The 
service  was  in  all  respects  regular^  and  was  effected  before 
the  commencement  of  this  Term.  He  contended,  that  the 
notice,  being  without  a  date,  was  good  from  the  delivery  of 
it,  and  so  that  the  proceedings  were  not  vitiated  by  the 
mistake  in  the  declaration ;  and  cited  for  this  purpose  Doe 
d.  Woodroffe  v.  Roe  (a). 


Per  Cueiam  (i), 


Rule  granted  (c). 


(a)  5  Scott,  N.  R.,  800;  4 
M8nD.&  G.  810. 

(ft)  PoUoeh,  C.  B.,  Alderiou, 
B.,  and  Rolfe,  B. 

(c)  See  Doe  d.  Oreetie  v.  Roe, 


8  Scott,  385 ;  Doe  d.  Crooh  t. 
Roe,  6  Dowl.  P.  C.  184  :  Doe  d. 
Saundertv.  Roe,  12  M.&  W.566: 
Doe  d.  Yeomans  v.  Roe,  2  D,& 
L.  23, 
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Hale  v.  Oldroyd.  Nov,  19. 

v^ASE. — The  declaration  stated,  that,  before  and  at  the  in  case  for  the 

time  of  the  committing  of  the  grievances  by  the  defendant  water,  the 

as  thereinafter  mentioned,  divers,  to  wit,  three  closes  of  land,  f^^SfdedarS^ 

situate  &c.,  and  certain,  to  wit,  three,  ponds  filled  with  water,  tjon  a  rever- 

aionarr  interest 

one  pond  thereof  being  in  and  upon  each  of  the  said  closes  in  three  closes 
respectively,  were  in  the  possession  of  one  J.  Bromley,  as  ^kreepJ^uT^* 
tenant  thereof  to  the  plaintiflF,  the  reversion  thereof  being  ^"f*^  ^^ 

^  '  ...         water,  one  pond 

in  the  plaintiff;  and  that  a  certain  other  close,  adjoining  being  upon 

and  near  to  the  said  three  closes  of  the  plaintiff,   was  doses,  and  a 

in  the   possession  of   the   defendant.      It    then    stated,  ^^^^ 

that  the  several  tenants  of  the  said  three  closes  were  and  water  into  the 

said  closes,  for 

are  entitled,  from  time  whereof  the  memory  of  man  was  supplying  the 
not  to  the  contrary  to  the  overflow  of  a  certain  stream  of  ^  ^d^clMes 
water,  from  the  said  close  of  the  defendant  into  the  said  ^^^  "^f^J  ^^^^ 

'  tne  watenng  of 

closes  of  the  plaintiff,  for  supplying  the  said  ponds  in  the  cattle.    The 
said  closes  with  water  for  watering  the  cattle  of  the  said  versed  the  right 
tenants,  &c.     The  declaration  then  alleged  a  diversion  of  Jhe^watwaa' 
the  water  of  the  said  stream  by  the  defendant,  by  means  *up«d. 

1.  -I   •      .  i»  '*  appeared 

whereof  the  reversionary  estate  of  the  plaintiff  was  in-  in  eyidence  at 

J    a  the  trial,  that 

jured,  &C.  the  plaintiff 

Pleas,  first,  not  guilty;  secondly,  a  traverse  of  the  right  l^^o^"* 
of  the  tenant  to  the  overflow  of  the  water,  modo  et  form&.  ^^^  ^  ^e 

flow  of  this 
Issues  thereon.  water  into  an 

ancient  pond 

At  the  trial,  before  Coltman^  J.,  at  the  last  York  Assizes,  ^oftslibut^at 
the  following  facts  appeared  in  evidence  : —  ***®'®  '^^ 

°  '^^  years  ago,  he 

The  defendant  was  the  owner  of  a  close  called  the  Well  made  a  new 

Close,  on  the  east  side  of  which  was  an  ancient  public  well,  the  three  doses, 

this  close  being  separated  by  a  hedge  and  ditch  from  the  JJ^^^mm  to^ 

three  closes  of  the  plaintiff.    The  water  from  this  well,  ^Wih  **»««»»  ^ 

.  .        and  thenceforth 

which  occasionally  overflowed,  had,  from  time  immemorial,  disused  the  old 

pond,  which 
was  gradually  filled  with  rubbish  and  overgrown  with  grass.    The  plaintiiTs  right  in  respect 
of  the  three  ponds  having  been  defeated  by  proof  of  an  outstanding  life  estate,  under  2  &  3 
Will.  4,  c.  71,  s.  7 — HM^  that  he  was  entitied,  under  this  declaration,  to  recover  in  respect  of 
his  right  to  the  flow  of  water  to  the  old  pond. 
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1845.  run  down  to  the  ditch  and  fence,  and  had  then  passed 
through  the  fence  into  an  ancient  pond  in  one  of  the 
plaintiff's  closes,  where  it  was  used  for  the  watering  of 
cattle.  In  the  year  1811  or  1812,  one  John  CoUinson,  the 
then  occupier  of  the  Well  Close,  made  a  new  drain  from 
the  well  to  the  ditch,  whereby  he  diverted  the  stream  that 
had  supplied  his  well,  and  brought  the  water  from  the  east 
to  the  west  end  of  the  Well  Close,  where  it  was  received 
in  a  cistern,  and  used  by  the  public.  Shortly  after  this, 
the  then  occupier  of  the  plaintiff's  three  closes  made  a  new 
pond  in  each  of  them,  and  supplied  them  with  water  by  a 
cut  from  the  ditch  into  each  of  them.  The  ponds  so  sup- 
plied  were  used  by  the  successive  tenants  of  the  plaintiff's 
three  closes,  from  that  time  until  the  diversion  complained 
of,  being  more  than  twenty  and  less  than  forty  years.  After 
the  making  of  the  new  ponds,  the  plaintiff's  old  pond  was 
disused,  and  was  gradually  filled  with  rubbish  and  over- 
grown with  grass.  In  1843,  the  defendant,  by  a  new  drain, 
again  turned  the  water  in  the  well  away  from  the  ditch 
and  the  plaintiff's  three  ponds,  upon  which  this  action  was 
brought.  Under  these  circumstances,  it  was  contended 
for  the  plaintiff,  that  he  had  acquired  a  title  to  the  flow  of 
water  into  his  three  new  ponds  by  twenty  years'  enjoyment ; 
but  that,  at  all  events,  he  had  established  a  right  to  a  flow 
of  water  into  his  old  pond  by  immemorial  user.  The  de- 
fendant's counsel  contended,  that  the  three  new  ponds  were 
alone  claimed  in  the  declarations,  and,  in  answer  to  the 
plaintiff's  case  as  to  them,  gave  evidence  that  John  ColKn- 
son  was  devisee  for  his  life  of  the  defendant's  close,  up  to 
his  death  in  the  year  1826,  and,  therefore,  that,  under  the 
exception  in  the  7th  section  of  the  Prescription  Act,  2  &  8 
Will.  4,  c.  71,  the  time  of  his  life  estate  being  excluded 
from  the  computation,  no  right  was  gained  by  the  plaintiff 
under  that  statute.  The  learned  Judge,  however,  thought 
that,  under  the  terms  of  the  devise,  John  Collinson  was 
tenant  in  tail  of  the  Well  Close,  and,  the  jury  having 
found  that  the  plaintiff  and  his  predecessors  had  used  the 
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water  in  the  old  pond  from  time  immemorial,  he  directed         1845. 
the  verdict  to  be  entered  for  the  plaintiff,  reserving  leave  to 
the  defendant  to  move  to  enter  a  verdict  for  him  as  to 
the  right  to  the  overflow  to  the  three  new  ponds. 

On  a  former  day  in  this  Term,  Martin  obtained  a  rnle 
nisi  accordingly;  against  which 

Babies,  Crompion,  Rnd  Hoffgins  now  shewed  cause,  and 
contended,  first,  that  the  plaintiff  was  entitled,  under  this 
declaration,  to  shew  his  right,  by  reason  of  immemorial 
nser,  to  have  the  flow  of  the  water  into  his  old  pond,  and 
that  it  was  no  answer  to  that  claim  of  right  to  say  that  the 
pond  had  been  filled  up  and  disused.  There  was  no  proof 
of  his  having  released  or  expressly  abandoned  his  claim ; 
and  this  declaration  did  not  confine  him  to  proof  of  his 
title  to  the  flow  of  water  into  the  three  new  ponds.  The 
allegation  of  title  to  three  ponds  was  clearly  divisible. 
Secondly,  they  argued  that  John  Collinson  was  tenant  in 
tail,  and  therefore  the  statute  did  not  prevent  a  right  being 
acquired  to  the  flow  of  water  into  the  three  new  ponds : 
but  the  Court  intimating  a  clear  opinion,  that,  under  the 
terms  of  the  devise,  John  Collinson  was  tenant  for  life  only, 
this  point  was  given  up. 

Martin,  Tomlinson,  and  Hugh  HUl,  in  support  of  the 
rule. — It  is  obvious  that  this  declaration  has  been  framed 
with  reference  to  the  plaintiff's  claim  to  the  three  new 
ponds,  and  that  it  is  adapted  to*that  claim  only.  They 
wjere  fiUed  with  water  before  the  commission  of  the  griev- 
ances by  the  defendant ;  there  was  one  of  the  new  ponds 
in  each  close ;  the  stream  then  supplied  those  ponds,  and 
those  only,  with  water;  and  they  were  the  three  ponds 
which  became  wholly  dry  by  reason  of  the  diversion  of  the 
water.  In  all  these  particulars  the  declaration  is  adapted 
only  to  the  three  new  ponds,  and  in  none  of  them  to  the 
old  pond,  the  use  of  which  had  been  abandoned  long  be- 
fore the  diversion,  and  which,  indeed,  could  no  longer  be 
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1845.  tercsed  a  pond.  If  the  plaintiff  intended  to  rely  upon  his 
immemorial  right  to  the  flow  of  water  to  the  old  pond^  he 
ought^  before  bringing  this  action,  to  have  done  some  act 
to  indicate  his  intention  of  resuming  his  right  to  it,  as  by 
preparing  it  for  the  reception  of  water,  or  at  least  to  hare 
given  notice  of  his  desire  to  have  the  flow  of  water  to  it 
restored.  But  it  is  plain  that  it  was  in  respect  of  the 
three  new  ponds,  which  alone  were  of  any  value  to  the 
plaintiff,  that  this  action  was  brought,  and  that  the  ver- 
dict would  have  been  taken,  if  the  statute  had  not  inter- 
fered with  the  establishment  of  an  easement  in  respect  of 
them.  Suppose  the  plaintiff  had  declared  in  trespass  for 
breaking  and  entering  three  closes  of  pasture,  and,  the  title 
being  put  in  issue,  he  had  given  some  evidence  of  title  to 
three  closes  of  ancient  unbroken  pasture,  which  the  de- 
fendant met  by  stronger  evidence  of  title  in  himself  or  an- 
other— would  the  plaintiff  then  have  been  allowed  to  turn 
round  and  entitle  himself  to  a  verdict,  by  proof  of  title  to  a 
fourth  close,  which  had  formerly  been  pasture,  but  for 
twenty  years  and  more  had  been  in  tillage,  upon  a  pretence 
that  hereafter  it  might  be  laid  down  in  grass  again  ?  The 
whole  of  this  declaration,  and  the  whole  conduct  of  the 
cause,  shew  that  the  plaintiff  ought  to  be  limited  to  that 
which  alone  was  his  real  claim,  namely,  the  right  to  the 
water  for  the  use  of  his  three  existing  ponds.  {^Parke,  B., 
referred  to  Bower  v.  Hill  (a).] 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  retain  his  verdict  in  respect  of  the  old  pond,  and 
that  the  verdict  should  be  entered  for  the  defendant  as  to 
two  ponds.  [His  Lordship  stated  the  pleadings  and  facts, 
and  continued:]  The  plaintiff,  in  bringing  his  action  and 
declaring  for  an  infringement  of  his  right  to  a  flow  of  water 
to  the  three  ponds,  meant,  no  doubt,  to  recover  in  respect 
of  the  three  new  ponds.  At  the  trial,  however,  he  was  met 
by  an  objection  of  an  outstanding  tenancy  for  life  in  the 

(a)  2  Bing.  N.  C.  339. 
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party  from  whom  the  right  to  the  flow  of  water  to  these  1845. 
three  ponds  was  deriyed.  He  then  fell  back  upon  his 
claim  to  recover  in  respect  of  the  old  pond;  his  argument 
being,  that  the  three  ponds  were  merely  a  substitution  for 
the  old  one,  and  that,  by  disusing  the  latter,  he  had  not  lost 
his  legal  right  to  it  altogether.  And  it  seems  to  me  that 
he  is  right  in  this  argument,  and  that,  having  been  defeated 
as  to  the  three  ponds,  he  was  entitled  to  resort  to  the 
othei^  and  that  it  is  no  objection  to  his  doing  so,  that  that 
pond  was  not,  at  the  time  of  the  diversion,  in  a  fit  state  to 
be  actually  used  by  him.  The  verdict  will  therefore  stand 
as  to  one  pond,  and  the  rule  will  be  absolute  to  enter  a 
verdict  for  the  defendant  as  to  the  two  others. 

Pakke,  B. — I  am  of  the  same  opinion.  The  use  of  the 
old  pond  was  discontinued  only  because  the  plaintiff  ob- 
tained the  same  or  a  greater  advantage  from  the  use  of  the 
three  new  ones.  He  did  not  thereby  abandon  his  right, 
he  only  exercised  it  in  a  different  spot;  and  a  substitution 
of  that  nature  is  not  an  abandonment.  He  has  a  right, 
therefore,  under  this  declaration,  to  recover  in  respect  of 
the  old  pond.  The  right  alleged  is  a  right  to  have  the  un- 
interrupted flow  of  certain  surplus  water  into  a  pond;  and 
that  right  is  equally  proved,  whether  it  be  by  prescription  or 
lost  grant,  or  under  Lord  Tenterden's  Act.  The  declaration 
means  no  more  than  this,  that  the  plaintiff  has  a  right  to 
the  overflow  of  water,  either  in  one  pond  or  in  three  ponds. 

Aldebson,  B.,  concurred. 

BoLFE,  B. — I  am  of  the  same  opinion.  The  declaration 
means  only  that  the  plaintiff  has  a  right  to  have  certain 
land  covered  with  water;  and  no  abandonment  of  that 
right  has  been  proved.  If  the  plaintiff  had  even  filled  up 
the  pond,  that  would  not  in  itself  amount  to  an  abandon- 
ment, although,  no  doubt,  it  would  be  evidence  of  it. 

Bule  absolute  accordingly. 

VOL.  XIV.  p  P  F  M.  w. 
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No9, 19.      Alsaobb  and  Others,  Assignees  of  Evans  and  Others, 
Bankrupts,  v.  The  St.  Eatheeine's  Dock  Company. 

Aeharter-iMrty  AsSUMPSIT  to  recoYer  the  sum  of  1852/.  6f.  8 J.,  as 
£e  ihipihoiild  nioncy  had  and  receiyed  by  the  defendants,  to  the  use 
?!^j  to*"  ^^  *^®  plaintiffs.'  An  interpleader  summons  having  been 
Bombayyiuid,  taken  out  by  the  defendants,  the  following  case  was,  by 
£i£l,  ihoQld  consent  of  the  parties,  ordered  to  be  stated  for  the  opinion 
KSi.%d      ofthisCoiu*:- 

discbarge  m  The  plaintiffs  are  the  assignees  of  Messrs.  Evans,  Foster, 

frtightonmiffht  &  Langton,  bankrupts.  On  the  28rd  of  August,  1841, 
UfSr^'nrgo*  *  charter-party,  being  partly  printed  and  partly  written, 
fWrirt^tliS**  was  entered  into  between  the  bankrupts  and  William 
after  the  rate     Mitcheson,  who  was  the  owner  of  the  ship  called  the  ''  East 

of  jf4pertoii,"  ^ 

&e.  By  a  rab-  London.''  The  charter-party  was  to  the  following  effect : — 
u^ttlpu!**  "  T****  i*  ^**  agreed  between  William  Mitcheson,  owner  of 
Uted,  that  ibe    ^^e  ship  called  the  '  East  London,'  then  lying  in  the  river 

freight  waa  to  ^  ^  j     ^ 

be  paid  "  on      Thames,  and  Messrs.  Evans,  Foster,  &  Langton,  of  Lon- 


right  ddiYerj  dou,  merchants,  that  the  said  ship  shall  proceed  to  Bombay, 

fa  SinSS'  and  there  load  from  the  fiictors  of  the  freighters  a  fiiU  and 

montha  after  complete  cargo  of  legal  merchandize,  and,  being  so  loaded. 

the  Teaaei  a  in-  *  ^^  *»  *         *■  » 

ward  report  ai  shall  therewith  proceed  to  London,  and  discharge  in  any 

^*  dock  freighters  may  appoint,  or  so  near  thereto  as  she  nutg 


u'^^'tbircon.  *^^'y  ff^^  ^^^  deliver  the  same,  on  being  paid  freight  at  and 

Btmction  of  after  the  rate  of  £4  per  ton,  such  ton  to  be  computed 

ticma  taken  to-  according  to  the  new  schedule  of  tonnage  now  in  use  in 

S^htiraanot  Bombay,  and  those  goods  not  in  the  schedule  to  be  com- 

pajabienntii  puted  by  fifty  cubic  feet  measurement:  sufficient  money 

two  montha  i         j  «■     •  « 

after  the  inward  to  be  advanced  the  master,  not  exceeding  iK260,  free  of 
i^miier  had  interest  and  commission,  for  ordinary  ship's  disbursements, 
amro^  dS-  *B*^^^**  ^^*  ^^^^  ^V^^  *^©  owners  for  the  same,  drawn  at 
charged  par-      usaucc,  (Me  act  of  Ood,  the  Queen^s  enemies,  and  all  and 

inant  tothe  j  9  ^  » 

charter.part7,    every  other  dangers  and  accidents  qf  the  seas,  rivers,  and 

fo/t^fr^T  navigations,  of  whatever  nature  and  kind  soever,  during  the 

said  voyage,  always  excepted),  the  freight  to  be  paid  on  tm- 
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hading  and  right  delivery  of  the  eargo^  in  easily  two  months         1846. 
after  the  vessel's  inward  report  at  the  Custom-house^  Lon-      ALSAomm 
don»&c.(«).  TH.V 

Pursuant  to  the  terms  of  this  charter-party^  the  vessel   Kathebinb'« 

Dock  Co. 
sailed  upon  her  intended  voyage,  and,  having  arrived  in 

safety  in  Bombay,  was  there,  during  the  months  of  July 
and  August,  loaded  by  the  bankrupts  with  merchandize, 
belonging  in  part  to  themselves  and  in  part  to  general  ^ 

shippers.  After  the  loading  and  sailing  of  the  vessel,  and 
previous  to  the  completion  of  the  homeward  voyage  and 
the  arrival  of  the  ship  in  the  Thames,  Messrs.  Evans, 
Foster,  &  Langton  committed  acts  of  bankruptcy;  and 
previous  to  such  completion  of  the  homeward  voyage, 
namely,  on  the  24th  of  October,  1842,  a  fiat  in  bankruptcy 
was  issued  against  them,  under  which  the  plaintiffs  were 
appointed  assignees.  On  the  25th  of  January,  1848,  the 
ship  arrived,  with  her  cargo  on  board,  in  the  St.  Kathe- 
rine's  Docks,  and  the  cargo  was  landed  in  the  said  docks, 
and  lodged  in  the  custody  of  the  defendants,  the  proprie- 
tors of  the  docks,  under  the  provisions  of  the  8  &  4  Will.  4, 
c.  57,  s.  47.  The  ship  was  reported  at  the  Custom-house 
on  the  25th  of  January,  1848,  and  the  cargo  was  landed 
and  lodged  on  or  about  the  26th  of  January.  Notice  was 
given  of  the  claim  of  the  freight,  both  on  the  goods  of  the 
bankrupt  and  of  the  general  shippers,  by  the  said  William 
Mitcheson,  the  owner  of  the  said  ship ;  and  the  plaintifb, 
the  assignees  of  the  bankrupts,  also  claimed,  in  due  form, 
to  have  the  goods  belonging  to  the  bankrupts  delivered  to 
them  without  paying  freight  to  the  shipowner,  and  also 
claimed  the  freight  due  from  the  general  shippers,  amount- 
ing to  ISO/.  \9$.  \\d.  The  sum  of  1621/.  %b.  9d.  was 
claimed  by  the  owner  of  the  said  ship  for  the  freight  of  the 
goods  shipped  by  the  bankrupts  on  their  own  account ;  and 


(a)  In  the  original,  the  words  in  italics  were  printed  ;  the  rest  was 
written. 

p  F  r  2 


Dock  Co, 
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1846.        that  sum  was  deposited  with  the  defendants^  under  the 

AuAoni      provisions  of  the  3  &  4  "Will.  4,  c.  57,  s.  47,  by  the  plain- 

*•  tiffs,  under  protest,  in  order  that  they  might  obtain  pos- 

Kathbrinb's  session  of  the  goods  belonging  to  the  bankrupt's  estate ; 

and  that  sum  remained  in  the  hands  of  the  said  company^ 

until  it  was  afterwards  brought  into  court  for  the  use  of 

the  parties  entitled  thereto. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiflTs,  as  assignees  of  the  said  Messrs.  Evans,  Fos- 
ter, &  Langton,  are  entitled,  or  whether  the  said  William 
Mitcheson  is  entitled,  to  the  sums  of  1521/.  6$.  9d.  and 
180/.  I9s.  111/.,  deposited  with  the  defendants;  and  the  said 
sums  so  paid  into  court  are  to  be  paid  to  such  of  the 
said  parties  as  in  the  opinion  of  the  Court  are  entitled  to 
the  same ;  the  Court  to  be  at  liberty,  if  they  shall  please, 
to  draw  any  inference  as  to  the  matters  of  fact  which  they 
shall  think  a  jury  ought  to  have  drawn. 

Martin,  for  the  plaintiffs. — ^Upon  the  true  construction 
of  this  charter-party,  the  plaintiffs,  as  assignees  of  the 
bankrupt  charterers,  are  entitled  to  the  possession  of  the 
goods  without  payment  of  the  freight.  The  general  rule 
is,  that  the  right  to  freight  arises  on  the  true  delivery  of 
the  cargo;  but  the  time  for  payment  of  it  is  a  matter  of 
contract  between  the  parties ;  and  here  they  have  expressly 
postponed  the  time  of  payment  until  the  expiration  of  two 
months  after  the  inward  report.  There  are  two  clauses  of 
the  charter-party  on  which  the  question  turns,  and  they 
appear  to  be  somewhat  inconsLstent  with  each  other.  The 
first  is,  that  the  vessel  shall  deliver  her  cargo  ''  on  being 
paid  freight  at  and  after  the  rate  of  £4  per  ton;"  the 
other,  that  the  freight  is  "  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo,  in  cash,  two  months  after  the 
vessel's  inward  report  at  the  Custom-house.''  The  latter 
clause  was  plainly  inserted  in  this  charter-party  for  the 
very  purpose  of  fixing  the  time  of  payment.    And  where 
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effect  is  to  be  given  to  two  parts  of  such  an  agreepaent^        1845. 
which  are  apparently  inconsistent,  the  Court  will  look  at      alsaokb 
the  wrUten  part  of  the  contract  as  expressing  the  intention  »• 

of  the  parties.     [Parke,  B. — ^That  rale  of  construction  is  Kathsbinb's 
certainly  laid  down  by  Lord  EUenborough  in  Robertson  v. 
French  (a).]     The  expressions  introduced  by  the  parties  in 
the  particular  case  must  be  considered  as  conveying  their 
real  intention. 


Jervis,  contr^. — In  considering  this  questioui  the  lan- 
guage of  the  Warehousing  Act,  3  &  4  Will.  4,  c.  57,  must 
be  looked  at  in  conjunction  with  the  terms  of  the  charter- 
party.  That  act  enacts,  by  s.  47,  that  goods  landed  in 
docks,  and  lodged  in  the  custody  of  the  proprietors  of  the 
docks,  shall,  when  so  landed,  be  subject  to  such  and  the 
same  claim  of  freight  in  favour  of  the  masters  or  owners, 
as  they  were  liable  to  when  on  board  the  ship.  The  ques- 
tion then  is,  whether  the  defendants  are  not  entitled  to  a 
Ren  for  the  freight,  or  whether  that  lien  is  prevented  from 
attaching  by  the  agreement  that  payment  shall  be  made  in 
cash  at  two  months  after  the  inward  report.  Now  there 
are  undoubtedly  cases  in  which  the  Courts,  in  construing 
policies  of  insurance  and  bills  of  lading,  which  are  mer- 
cantile instruments  that  have  acquired  a  settled  form,  have 
given  greater  effect  to  written  words  inserted  in  them,  than 
to  the  printed  part  of  the  instrument;  but  no  such  rule  is  es- 
tablished with  respect  to  charter-parties,  in  which  the  Courts 
endeavour,  if  possible,  to  give  effect  to  all  the  words  of  the 
instrument :  Saville  v.  Campion  (b).  Now  here  the  mean- 
ing of  the  first  clause  is  plain — ^that  the  vessel  is  to  deliver 
the  cargo  ''on  being  paid  freight  for  the  same/'  that  is, 
on  delivery.  Then  the  other  stipulation  is,  that  "  freight 
is  to  be  paid  on  unloading  and  right  delivery  of  the  cargo, 
in  cash,  two  months  after  the  vessel's  inward  report.''   The 

(a)  4  East,  136.  (b)  3  B.  &  Aid.  503. 


IIockCo. 
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1845.        reocmcile  the  cUuues^and  therefore  the  expre8sioii9"oD  being 
ALslasii      P^^  freight''  kc,  most  be  qualified^  and  must  be  read  aa 
v*  if  it  had  been  ''  on  payment  of  freight  as  herebu^ier  mem^ 

Katbbrimv's  iiofied"  The  payment  of  freight  is  therefore  inespectiTe 
of  the  deliyery  of  the  goods,  as  the  payment  is  not  to  take 
phioe  nntil  two  months  after  the  inward  report  The  primft 
fiune  meaning  of  the  words  ''  on  unloading  and  right  de- 
livery of  the  caigo''  must  also  be  qualified,  and  then  the 
whole  is  made  oonsirtent,  and  the  meaning  of  the  charter- 
party  is,  that  the  payment  of  freight  is  irrespective  of  the 
delivery  of  the  goods.  No  lien,  therefore,  existed  in  this 
case,  and  the  plaintiffs  are  consequently  entitled  to  the 
judgment  of  the  Court 

Aldseson,  B.,  and  Bolfb,  B.,  concurred. 

Judgment  for  the  plaintiffs. 


N(Af.  19.  Slaney  v.  Sidney  and  Others. 

The  Inter-  AtHEBTON  moved,  on  behalf  of  the  defendants,  for  an 
22WiiLl;L  interpleader  rule,  under  1  &  2  WiU.  4,  c.  58,  s.  1.  It 
M,  ■.  1,  does     appeared  from  the  aflSdavits,  that  the  defendants  had  agreed 

not  ftPplj  In 

fKfour  of  a        for  the  purchase  of  several  chests  of  tea,  the  warrants  for 

m^bra  per-    '^^i^^  ^^^  made  out  in  the  plaintiff's  name.    Before  the 

hTiuuTiMro^t"  *^°*®  ^^'  payment  arrived,  they  were  served  with  a  notice 

goods,  for  the     from  third  parties,  that  the  tea  warrants  belonged  to  and 

Sr'^rd  per.      had  been  improperly  obtained  from  them,  and  requiring 

^neof^       the  defendants  not  to  pay  the  price  to  the  plaintiff:  and 

goodeintrofer.  the  claimants  subsequently  brought  an  action  of  trover 

against  the  defendants  for  the  conversion  of  the  warrants. 

The  plaintiff  also  brought  this  action  of  debt  for  the  price 

of  the  tea.  The  defendants  were  ready  to  bring  the  money 

into  court;  and  it  was  submitted,  on  their  behalf,  that 
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they  ought  to  be  relieved  under  the  Interpleader  Act         1845. 
against  these  conflicting  claims.     [Pottock,  C.  B.,  referred 
to  Farr  v.  Ward  (a).    Mar  tin,  amicus  C  urise^  mentioned 
Orawshay  v.  ITiomian  (£).] 

Pollock^  C.  B. — I  think  there  is  no  ground  for  a  rule, 
and  that  the  Interpleader  Act  does  not  apply  to  such  a  case 
as  this.  The  decision  of  this  Court  in  James  v.  Pritchard  (c) 
is  an  authority  in  point.  There  the  plaintiff  had  sold  to 
the  defendant  a  rick  of  hay,  which  was  claimed  by  the  ad- 
ministrator of  a  deceased  person  as  part  of  his  effects. 
The  Court  granted  a  rule ;  but,  upon  argument,  it  was 
decided  that  the  case  did  not  come  within  the  Interpleader 
Act,  for  that  a  purchaser  could  not  call  upon  his  vendor  to 
interplead  with  a  third  party;  my  Brother  Alder  mm  saying, 
''The  defendant  has  made  a  bargain  wifli  the  plaintiff, 
and  he  must  perform  it,  or  shew  good  cause  why  he  does 
not/' 

Parks,  B. — I  am  of  the  same  opinion.  How  can  it  be 
said  that  the  defendant  does  not  claim  ''an  interest  in  the 
subject-matter  of  the  suit?''  Besides,  the  parties  cannot 
interplead  here,  for  they  do  not  claim  the  same  thing;  the 
one  seeks  to  have  the  benefit  of  a  contract,  the  other 
claims  the  value  of  the  chattel  which  is  the  subject-matter 
of  it.  The  plaintiff  in  this  action  claims  the  price  agreed 
to  be  paid  for  the  tea,  which  may  be  ten  times  its  real 
value;  while  the  plaintiffs  in  the  other  action  only  claim 
its  real  value,  in  the  shape  of  damages  for  its  conversion. 

Alderson,  B. — ^The  Interpleader  Act  was  intended  as  a 
substitute  for  the  old  mode  of  obtaining  relief  by  bill  in 
equity :  now  it  is  perfectly  clear  there  would  have  been  no 
interpleader  in  equity  in  such  a  case  as  this. 

Rule  refused. 
(a)  2  M.  &  W.  844.         (h)  2  Myl.  &  Cr.  1.        (c)  7  BL  &  W.  216. 
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1845.  meantime  the  question  is^  whether  the  sheriff^  who  has 
been  ordered  to  withdraw  from  the  possession  of  goods  on 
payment  to  him  of  ''possession-money/'  has  a  right  to 
make  an  additional  charge  for  the  keep  of  cattle.  I  think 
he  has  not.  He  might  have  applied  for  the  expense  of 
keeping  these  horses  when  all  the  parties  were  before  the 
Judge;  and  then,  if  the  learned  Judge  had  thought  it 
ought  to  be  allowed,  he  would  have  made  an  order  ac- 
cordingly. 

Alderson,  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute,  with  costs. 


Aof .  24.  GtiBBS  V.  Ralph. 

Where,  upon  oHEE,  Seijt.,  had  obtained  a  rule,  calling  upon  the 
amM^juorii  P^^^^  *^  «hew  cause  why  the  proceedings  in  this  action 
wididnwn  by  should  not  be  stayed,  with  costs  to  be  paid  by  the  plain- 
comisei,  if  the  ti£F,  on  the  ground  that  it  was  brought  contrary  to  good 
wards  bring  tti-  ^th,  a  former  action  for  the  same  cause  having  been 
oUier  action  for  terminated  by  the  withdrawal  of  a  juror  at  the  trial.     It 

thenmeeanae,  ^  '^ 

tfie  Court  win    was  stated  in  the  affidavit  of  the  defendant's  attorney,  that 

oeedinga.  ~  a  juror  was  withdrawn  by  the  consent  of  the  counsel  on 
each  side,  and  that  there  was  a  distinct  understanding 
that  all  further  proceedings  should  cease.  The  affidavit 
of  the  plaintiff's  attorney,  on  the  other  hand,  stated,  that 
no  such  understanding  existed,  and  that  he  was  not  aware 
that  the  withdrawal  would  preclude  him  from  bringing  a 
fresh  action;  that  he  was  induced  to  consent  to  the  with- 
drawal in  consequence  of  the  absence  of  his  senior  coun- 
sel ;  and  that  the  defendant's  attorney,  on  being  subse- 
quently informed  by  him  that  he  intended  to  take  the 
cause  to  trial  again,  expressed  no  surprise  thereat,  but 
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merely  recommended  him  to  be  provided  with  a  better         1845. 
witness.    Against  the  above  role 

Horn  now  shewed  canse. — ^The  authorities  shew  that  the 
withdrawal  of  a  juror  is  no  bar  to  a  future  action  for  the 
same  cause,  unless  it  be  clear  from  all  the  circumstances 
of  the  case  that  both  the  parties  intended  it  should  have 
that  effect :  Sanderson  v.  Nestor  {a),  Moscaii  v.  Lawson  {b). 
Now  here  it  is  plain,  from  the  statements  in  these  affi- 
davits, that  neither  of  the  attorneys  thought  there  was 
any  legal  impediment  in  the  way  of  bringing  a  second 
action.  There  was  no  understanding  that  the  withdrawal 
of  a  juror  should  be  a  final  end  of  the  cause ;  each  attorney 
had  his  own  reasons  for  withdrawing  the  case  from  the 
consideration  of  that  particular  jury. 

SAee,  Seijt.,  contri,  was  stopped  by  the  Court. 

Pollock,  C.  B. — This  is  a  very  plain  case.  It  must  be 
taken  as  a  positive  rule  of  practice,  that,  when  the  parties 
to  a  cause  agree  to  withdraw  a  juror,  that  puts  a  final  end 
to  the  litigation  between  them,  and  no  future  action  can 
be  brought  for  the  same  cause.  The  counsel  on  both 
sides  were  of  course  aware  of  the  consequences  of  that 
proceeding,  and  the  understanding  of  the  attorneys  as  to 
its  effect  is  quite  immaterial  All  that  the  case  of  San^ 
derson  v.  Nestor  decides  is,  that,  if  a  second  action  be 
brought  for  the  same  cause,  and  the  defendant,  instead  of 
applying  to  the  C!ourt  to  stay  the  proceedings,  chooses  to 
allow  the  action  to  proceed,  he  cannot  avail  himself  of  the 
withdrawal  of  a  juror  as  a  defence  at  the  trial. 

Aldbbson,  B. — I  have  always  understood  it  to  be  per- 
fectly clear,  that  the  withdrawal  of  a  juror  put  an  end  to 
the  cause.    The  parties  are  in  the  hands  of  their  counsel, 

(a)  Ry.  &  M.  402.  {b)  1  Hair.  &  Wol.  572. 
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and  when,  by  the  concurrence  of  the  counsel,  that  coarse 
is  adopted,  the  parties  are  bound  by  it. 

BoLVE,  B.,  concurred* 

Rule  absolute. 


Nw.  25.  In  re  Stebtton. 

An  attorney,  1  HIS  WES  a  rulc,  obtained  by  Mr.  Stretton,  an  attorney, 

tld^^ran.  <»Uii^g  01^  the  plaintiff  to  shew  cause  why  the  Master 

doct  a  eaoM,  should  not  review  his  taxation  of  the  said  Stretton's  bill 

gsre  nil  client^ 

the  plaintiff,  of  costs,  and  why  he  should  not  be  at  liberty  to  disallow  the 

nndv^cing^—  ^ot^  of  taxation.    It  appeared  that  Mr.  Strettonhad  been 

'daS'°"^o?*  retained  by  the  plaintiff,  Mr.  Chester,  to  conduct  a  case 

oosto  not  be  of  Chester  y.  Chapman^  upon  the  foUowing  undertaking : — 

rteovermhU 'uk 

this  action,  I  *^  tt          i^       ^t 

ihaU  charge  YouTselfY,  Cluqmum. 

youoc^ ontof  c«  gjj^ — Should  the  damages  or  costs  not  be  recoverable 

The  plaintiff  {^  this  action,  under  the  circumstance  I  shall  charge  you 

obtained  a  tct-  -                   i 

diet,  with  da-  costs  out  of  pursc  only. 

SS^bat  the  "  Yours  obediently, 

^^5^  -C.M.STRETTON- 
charge  vndcar 

the  iMoiirent  qphg  plaintiff  obtained  a  verdict  in  the  action,  with 

Debtors'  Act,  '^                                                                                       ' 

and  the  plain-  £600  damages;  for  which  sum,  together  with  91/.  4#.  6d, 

ceiTedadiTi.  costs,  judgment  was  entered  up:    the  defendant  peti* 

7rfaitL'JS^  tioned  the  Insolvent  Debtors'  Court,  and  obtained  his 

on  Uie  amount  discharge,  and  a  dividend  of  272/.  8*.  4Ad.  was  declared 

ofhiijndg- 

ment '.—Held,  to  be  due  to  the  plaintiff.    This  sum  was  considerably 

ney  wia  not, '  ™<>^  than  the  amount  of  the  attorney's  bill.    The  Mas- 

^^^J^^^  ter  taxed  Mr.  Stretton's  bill,  allowing  him  costs  out  of 

limited  by  hit  pocket  ouly,  but  gavc  a  certificate,  with  the  view  to  tak- 

nndertaking  to  •                      v             «* 

costoontof  rag  the  opinion  of  a  Judge  at  chambers  as  to  the  cor- 

pocket  only. 

The  Master 
having  taxed  the  attomey'i  bill,  allowing  him  coati  out  of  pocket  only,  a  aammoni  was  taken 
ont  and  heard  before  a  Judge  at  chambers,  who  directed  the  taxation  to  be  aa  for  costa  ont  of 
pocket.    Snbaeqaently  another  tummona  to  review  the  taxation  waa  taken  out,  and  heard 

before  the  same  Judge,  who  diamisaed  it  i—Heid,  that  the  attorney  had  a  ri|^t  to  appeal  from 
thia  decision  to  the  Coort 
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rectness  of  the  taxation.  A  summons  was  accordingly 
taken  out,  and  heard  before  Parke,  B.,  who  directed  the  ^^^ 
taxation  to  be  as  for  costs  out  of  pocket ;  the  plaintiff  to  Stuttov. 
have  the  benefit  of  any  dividend  on  the  sum  of  91/.  4«.  6d. 
On  the  lOih  of  Jnne,  Mr.  Stretton  took  out  another  sum- 
mons to  review  the  taxation,  which  was  dismissed  by 
Parkej  B.,  on  the  18th  of  June. 

Atkinson  shewed  cause. — ^f^rst,  the  attorney  having  elect- 
ed to  appeal  to  Parke,  B.,  against  the  former  decision  of  the 
same  learned  Judge,  he  is  precluded  from  a  further  appeal 
to  the  Court.  Thompson  v.  Becke  (a)  is  precisely  in  point 
to  that  effect.  Mr.  Stretton  was  at  liberty  to  appeal 
against  the  order  of  Parke,  B.,  either  to  the  Court  or  to  a 
Judge;  having  chosen  the  latter  course,  he  is  bound  by 
the  decision  of  the  Judge  thereon.  [Pottock,  C.  B. — There 
has  been  no  appeal  against  any  order  here:  the  second 
application  to  my  Brother  Parke  was  not  by  way  of  ap- 
peal from  his  former  decision.  AUkrson,  B. — ^The  case  you 
refer  to  is  quite  distinguishable;  in  that  case  the  parties 
had  put  the  Judge  in  the  place  of  the  Court;  but  the 
general  rule  is,  that  parties  may  always  appeal  from  a 
Judge  at  chambers  to  the  Court,  unless  precluded  by  act 
of  Parliament,  or  by  their  own  act.  When  parties  come 
before  me  at  chambers  to  ask  me  to  rescind  my  own  order, 
I  generally  ask  them  if  they  are  willing  that  my  decision 
shall  be  final ;  if  they  agree,  the  decision  is  of  course  bind- 
ing upon  them :  but  nothing  of  that  kind  appears  to  have 
taken  place  here.]  Secondly,  the  damages  and  costs  could 
not  be  said  to  have  been  recoverable  in  this  case.  The  words 
''  recoverable  in  this  action  "  mean  obtainable  in  the  ordi- 
nary course  of  the  cause ;  whereas  here  the  plaintiff  was 
merely  entitled  to  receive  a  dividend  on  the  amoimt  of  the 
judgment.  \PoUock,  C.  B. — ^You  must  say,  that,  if  the 
dividend    had  been  19s.  lid.  in  the  pound,  the  attor- 

(a)  4  Q.  B.  759;  I  Day.  &  Mer.  49. 
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1845.        ney  would  still  have  been  entitled  to  charge  costs  out  of 
1^      1^^^^  ^^7'^ 


Stkxtton. 


Peacock,  contrk — In  the  first  place^  there  is  clearly  no 
rule  of  practice  which  prevents  a  party,  who  has  applied  to 
a  Judge  at  chambers  to  rescind  a  former  order  of  his  owUj 
firom  appealing  to  the  Court.  If  any  such  rule  had 
existed,  it  certainly  would  have  been  applied  in  the  case 
of  Thonuu  V.  Evans  (a),  where  the  Court  entertained  the 
application,  and  disposed  of  it  on  a  different  ground.  But, 
further,  this  was  not  an  application  to  the  learned  Judge 
to  rescind  his  own  order,  but  to  review  the  taxation.  [He 
was  then  stopped.] 

Pollock,  C.  B. — ^The  rule  must  be  absolute.  This  is  a 
case  to  which  no  such  rule  of  practice  is  applicable  as  is 
contended  for  by  Mr.  AtHtuan.  Then,  as  to  the  other 
part,  the  attorney  did  not  mean  to  guarantee  the  solvency 
of  the  defendant,  but  merely  that  of  the  suit. 

Aldebson,  B.,  and  Bolfb,  B.,  concurred. 

Rule  absolute. 

(a)  9  M.  &  W.  829. 


Nov.  25.  Perkins  v.  Adcock. 

When  a  pUn-  l  HIS  was  a  rule  calling  on  the  plaintiff  to  give  security 

or  ia^rrn^^^  ^^'  costs.     It  appeared  from  the  affidavits  in  support  of 

■?^J^j^"'  the  rule,  that  the  plaintiff  was  in  insolvent  circumstances  : 

ed  toe  debt  lor 

which  the  that  in  June  last  he  assigned  all  his  property,  debts,  and 

hroiight,andit  effects,  including  the   debt   for  which  this  action  was 

braistof  ^  brought,  to  two  trustees  for  the  benefit  of  the  general 

aangnee,  the  body  of  his  creditors ;  that  in  July  his  attorney  wrote  a 

Court  will  re*  ^      ^            ,,-,                            ,,         .                  ,, 

miire  aeeurity  letter  to  the  defendant,  stating  that  such  assignment  had 

ror  cofti. 
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been  made  bj  deed,  and  demanding  payment  of  the  debt  1845. 
.  to  the  trustees,  and  threatening  proceedings  if  it  were  not 
paid  to  them  by  a  day  mentioned ;  and  finally,  that  the 
present  action  was  brought  solely  and  entirely  for  the 
benefit  of  the  trustees.  The  plaintiff's  affidavit,  in  oppo- 
sition to  the  rule,  stated,  that  the  deed  of  assignment  did 
not  convey  all  his  property  to  the  trustees,  but  that  fur- 
niture and  effects  to  the  value  of  £200  had  been  ex- 
pressly excepted  out  of  it ;  that  he  had  obtained  a  release 
from  his  creditors ;  that  he  had  since  set  up  in  business 
for  himself,  and  made  some  property ;  and  that  he  was  now 
solvent,  and  able  to  pay  the  defendant's  costs,  if  the  ver- 
dict in  this  action  should  go  against  him ;  and  that  the 
action  was  brought  with  his  knowledge  and  consent. 

Offle  shewed  cause. — The  Court  will  not  compel  the 
plaintiff  to  give  security  for  costs,  unless  they  see  clearly 
that  the  defendant  is  in  danger  of  not  obtaining  them  in 
the  ordinary  course.  Now  here  the  plaintiff  shews  that 
he  has  not  assigned  away  all  his  property,  and  he  swears 
that  he  is  solvent,  and  able  to  pay  the  costs,  if  the  defend- 
ant succeeds  in  the  action.  The  rule  is  thus  laid  down  in 
Archbold's  Practice,  p.  1056  (6th  edit.):—"  The  Court  will 
not  require  security  for  costs  merely  because  the  plaintiff 
is  insolvent,  even  in  a  qui  tam  action,  or  where  he  has 
assigned  the  debt.''  In  Morgan  v.  Evans  {a)  ^  the  Court 
refused  to  compel  the  plaintiff  to  give  security  for  costs, 
although  it  appeared  that  he  was  insolvent,  and  that 
an  action  was  brought  in  his  name  for  the  benefit  of 
another  person,  who  alone  was  beneficially  interested. 
fVray  v.  Braum  (b)  and  Day  v.  Smith  {c)  are  authorities  to 
the  same  effect.  [Pollock^  C.  B. — In  Morgan  v.  Evans,  the 
Court  seem  to  have  considered  that  the  action  was  really 

(a)  7  Moore,  344.  Scott,  557. 

(*)  6    Bing.    N.   C.  271 ;    8  (e)  1  Dowl.  P.  C.  460. 

VOL.    XIV.  O  G  G  M.  W. 
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1845.  brought  for  the  benefit  of  the  plaintiff.  Alderson^B.— 
And  in  Wray  v.  Brotim,  the  judgment  proceeded  on  the. 
ground  that  the  assignees  were  not  really  suing.] 

P.  M'Mahon,  contra^  haying  cited  Hearsey  y.  Pechell  {a), 
was  stopped  by  the  Court. 

Pollock^  C.  B. — We  think  the  rule  must  be  absolute. 
I  apprehend  the  principle  is^  that^  where  the  nominal 
plaintiff  is  bankrupt  or  insolyent^  or  has  assigned  the  debt^ 
and  is  suing  for  the  benefit  of  the  assignee^  he  ought  to 
giye  security  for  the  costs. 

Alderson,  B.— In  none  of  the  cases  cited  by  Mr.  Offk 
was  the  plaintiff  shewn  to  be  suing  for  the  benefit  of 
his  assignee. 

BoLFE,  B.,  concurred. 

Bule  absolute. 

{a)  7  Dowl.  P.  C.  437, 


END   OF    MICHAELMAS   TERM. 
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VACATION    SITTINGS    AFTER 
MICHAELMAS    TERM. 


RiGBY  and  Another  v.  The  Gbeat  Western  Railway         -^«?*  !• 
Company. 

v^OVENANT. — ^The  declaration  stated^  that  heretofore,  In  covenant,  the 
to  wit^  on  &c.,  by  a  certain  indenture  then  made  between  le^a,  that  the 
the  defendants  and  the  plaintiflFs,  the  defendants  demised  q^^^^^ 
to  the  plaintiffs  certain  refreshment-rooms,  &c.,  situate  at  lUiiwaj  Com- 

pany,  demised 

Swindon,  in  the  county  of  Wilts^  for  ninety-nine  years,  at  to  the  plaintiffs 

certain  refresh- 
ment-rooms at 
Swindon  for  ninety-nine  years,  at  the  annual  rent  odd.;  that  the  plaintiffs  coTenanted  (inter  alia) 
to  keep  the  premises  in  repair,  and  not  to  carry  on  there  any  other  bnsiness  than  that  of  the  refresh- 
ment-rooms ;  and  that  the  defendants  ooTenanted  with  the  plaintiffs,  that,  in  case  the  Swindon  sta- 
tion should  be  disused  as  the  reg;ular  and  general  place  of  stoppage  for  refreshment  of  passengers, 
they  would  purchase  the  buildings  of  the  plaintiffs  on  the  terms  therein  mentioned ;  that  it  was  by 
the  said  indenture  declared  to  be  the  intention  of  the  defendants,  and  the  understanding  of  the 
plaintiffs,  that,  in  consequence  of  the  outlay  to  be  incurred  by  the  plaintiffs  in  erecting  the  re- 
freshment-rooms, the  defendants  should  give  e?ery  facility  to  the  plaintiffs  for  enabling  them  to 
obtain  an  adequate  return  by  the  profits  of  the  rooms ;  and  that  all  trains  carrying  passengers, 
not  goods  trains  or  to  be  sent  express  for  special  purposes,  which  should  pass  the  Swindon 
station,  should,  save  in  case  of  emergency  or  unusuial  delay  arising  from  accident,  stop  there 
for  refreshment  of  passengers  for  a  reasonable  period  of  about  ten  minutes;  and  that  the  de- 
fendants covenanted  with  the  plaintiffs  not  to  do  any  act  tohich  should  have  an  effect  contrary 
to  the  above  intention.  The  breach  alleged  was,  that  the  defendants,  whilst  the  Swindon 
station  was  used  as  the  regular  and  general  place  of  stoppage  for  the  refreshment  of  passengers, 
did  divers  acts  which  had  an  effect  and  were  contrary  to  the  intention  of  the  defendants  in  the 
said  indenture ;  that  is  to  say,  they  caused  divers  trains  containing  passengers,  not  being  trains 
sent  express,  &c.,  to  pass  the  Swindon  station  without  stopping  there  for  refreshment  of  the 
passengers  for  a  reasonable  period  of  ten  minutes  ;  and  the  defendants  caused  several  trains  to 
stop,  and  the  same  did  stop,  at  Swindon,  for  a  short  and  unreasonable  time,  to  wit,  for  one 
minute  and  no  more,  the  said  period  of  time  not  being  sufficient  to  enable  the  said  passengers 
to  obtain  refreshment. 

The  defendants  set  out  the  deed  on  oyer,  which  corresponded  with  the  statement  of  it  in  the 
declaration,  except  that  the  terms  of  the  covenant  declared  on  were,  that  the  defendants 
engaged  not  to  do  any  act  which  should  have  an  effect  contrary  to  the  above  intention. 

Heldf  on  demurrer,  that  this  amounted  to  a  covenant  on  the  part  of  the  Company  not  to  do 
any  act  to  prevent  the  trains  from  stopping  at  Swindon,  so  long  as  it  was  usc»  as  the  regular 
refreshment  station ;  and,  secondly,  that  a  good  breach  of  that  covenant  was  allq;ed  in  the 
dedaration. 

ggg2 
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1845.  the  annual  rent  of  Id, ;  that  the  plaintiffs  thereby  cove- 
RioBT  nanted  with  the  defendants  to  complete  the  said  refresh- 
The  Gbbat  ii^^nt-rooms^  and  that  the  business  should  be  conducted  in 
Wbstkrn  an  orderly  manner ;  and  that  the  charges  to  passengers  by 
The  Great  Western  Railway  for  using  the  said  refresh- 
ment-rooms should  be  fixed  by  the  directors  of  the  said 
company ;  that  the  plaintiffs  would  keep  the  premises  in 
repair^  and  not  carry  on  there  any  other  than  the  business 
of  the  refreshment-rooms^  and  would  insure  the  premises, 
kc,  i  and  that  the  defendants  covenanted  with  the  plaintiffs, 
that,  in  case  the  Swindon  station  should  be  disused  as  the 
regular  and  general  place  of  stoppage  for  refireshment  of 
passengers,  they  would  purchase  the  buildings  of  the  plain- 
tiffs at  the  full  cost,  in  case  the  disuse  should  take  place 
within  five  years  from  the  date  of  the  lease,  but  if  after- 
wards, then  at  a  fair  price,  to  be  settled  by  arbitration. 
The  declaration  then  alleged,  that  it  was  in  and  by  the  said 
indenture  declared  to  be  the  intention  of  the  defendants, 
and  the  understanding  of  the  plaintiffs,  that,  in  conse- 
quence of  the  outlay  to  be  incurred  by  them  the  plaintiffs 
in  erecting  the  said  refreshment-rooms  at  Swindon,  &c., 
the  defendants  should  give  every  facility  to  the  said  plain- 
tiffs for  enabling  them  to  obtain  an  adequate  return  by 
means  of  the  rents  and  profits  to  be  derived  from  the  said 
refreshment-rooms ;  and  that  all  trains  carrying  passengers, 
not  goods  trains  or  trains  to  be  sent  express  or  for  special 
purposes,  and  except  trains  not  under  the  control  of  the 
said  defendants,  which  should  pass  the  Swindon  station, 
either  up  or  down,  should,  save  in  case  of  emergency  or 
unusual  delay  arising  from  accidents,  stop  there  for  refresh- 
ment of  passengers  for  a  reasonable  period  of  about  ten 
minutes:  and  that  the  defendants  covenanted  with  the 
plaintiffs  not  to  do  any  act  which  should  have  an  effect 
contrary  to  the  above  intention.  The  declaration  then 
stated  general  performance  by  the  plaintiffs  of  their  core- 
nants,  Sec.,  and  alleged  as  a  breach,  that  the  defendants. 
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vphilst  the  said  Swindon  station  continued  to  be  used  by  ig45. 
the  defendants  as  the  regular  and  general  place  of  stoppage  ri^bt 
for  the  refreshment  of  passengers,  to  wit.  on  &c..  did  divers     _    f- 

1  .  ,   1     1  «.  ,  1      .  The  Gbbat 

acts  which  had  an  effect  and  were  contrary  to  the  intention      Wbstbbn 

of  the  defendants  in  the  said  indenture ;  that  is  to  say,  ^^^^^^  • 
that  the  defendants,  on  divers  days  and  times  &c.,  caused 
divers  trains  containing  passengers,  not  being  trains  to  be 
sent  express,  &c.,  to  pass  the  Swindon  station,  without  stop- 
ping there  for  the  refreshment  of  the  said  passengers  for 
a  reasonable  period  of  ten  minutes,  contrary  to  the  tenor 
and  effect,  intent  and  meaning  of  the  said  indenture ;  and 
the  defendants,  on  the  days  and  times  aforesaid,  did  cause 
several  trains  to  stop,  and  the  same  did  stop,  at  Swindon 
for  a  short  and  unreasonable  time,  to  wit,  for  the  space  of 
one  minute,  and  no  more;  the  said  period  of  time  not 
being  sufficient  to  enable  the  said  passengers  to  obtain 
any  refreshment  from  the  said  refreshment-rooms,  con- 
trary &c. 

The  defendants  set  out  the  indenture  on  oyer,  which 
corresponded  with  the  statement  of  it  in  the  declaration; 
except  that  it  appeared  that  the  terms  of  the  covenant 
declared  on  were,  that  the  defendants  thereby  engaged  not 
to  do  any  act  which  should  have  an  effect  contrary  to  the 
above  intention,  &c.  The  defendants  then  demurred  gene- 
rally, and  the  plaintiffs  joined  in  demurrer. 

The  point  stated  for  argument  by  the  defendants  was, 
that  the  declaration  did  not  disclose  the  breach  of  any 
covenant  in  the  indenture,  and  was  therefore  insufficient 
in  law. 

Sir  T.  Wilde,  Serjt.,  in  support  of  the  demurrer. — ^The 
breach  in  this  declaration  is  not  alleged  as  a  breach  of  an 
express  covenant  to  stop  the  trains  for  refreshment  at 
Swindon,  but  as  a  breach  of  the  covenant  not  to  do  any  act 
which  should  have  an  effect  contrary  to  the  intention  of 
the  parties  to  the  deed;  which  means  their  intention  at 
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1845.  the  time  of  entering  into  the  covenant.  The  qnestion 
RioBT  then  is,  what  was  this  intention  ?  and  that  is  to  be  collected 
The  Grbat  ^^^^  ^^  *^®  terms  of  the  deed.  This  is  a  lease  for  the 
Wbstkrh  long  term  of  ninety-nine  years.  That  circumstance,  no 
doubt,  will  not  vary  the  obligations  of  the  parties  to  it, 
but  it  is  strong  to  shew  that  they  must  have  contemplated 
variations  in  the  circumstances  and  necessities  of  the  rail- 
way during  its  continuance.  Every  other  part  of  the  deed 
which  contains  mutual  covenants  is  expressed  in  apt  terms; 
but  in  this  clause  the  word  "  engage^'  alone  is  used.  Then 
the  indenture  contains  a  covenant,  that,  in  the  event  of 
the  Swindon  station  being  disused  as  a  place  of  stoppage 
for  refreshment,  the  defendants  should  have  the  liberty 
of  purchasing  the  business  on  certain  terms.  The  entire 
disuse  of  the  Swindon  station  as  a  place  of  stoppage, 
during  the  continuance  of  the  lease,  was,  therefore,  in  the 
contemplation  of  the  parties ;  which  is  strongly  at  variance 
with  the  supposition,  that  the  defendants  intended  abso- 
lutely to  bind  themselves  for  ninety-nine  years  by  a  cove- 
nant that  the  trains  should  stop  there.  The  cwitkmed  use 
and  the  disuse  are  inconsistent.  Again,  there  is  no  cove- 
nant on  the  part  of  the  plaintiffs  to  provide  refreshments ; 
nor  is  there  any  averment  in  the  declaration  that  there 
were  refreshments  provided,  or  that  any  passengers  required 
them.  No  doubt,  the  word  ^'engage''  is  sufficient  in  law 
to  operate  as  a  covenant,  if  the  parties  so  intended ;  but 
the  question  here  is  as  to  what  they  did  intend.  The 
clause  seems  as  if  it  were  only  intended  to  secure  the  then 
existence  of  a  bonft  fide  intention  to  stop  at  this  station. 
The  intention  must  be  the  intention  entertained  at  the 
time,  which  does  not  necessarily  continue ;  and  this  breach 
is  not  satisfied  by  shewing  that  that  intention  was  after- 
wards departed  from.  The  terms  of  the  deed  are  much 
more  applicable  to  a  mere  engagement  that  the  defendants 
bon&  fide  had  the  intention  at  the  time,  and  would  not  by 
any  evasion  defeat  it,  than  to  a  positive  engagement  to  do 
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the  act.  If  it  amounted  to  the  latter^  why  did  not  the  1845. 
plaintiff  allege  a  breach  generally  by  not  stopping?  If  j^^^^ 
the  parties  really  alter  their  intention,  by  reason  of  subse-  «• 

.  ,     .         .      .  ,  .The  Grkat 

quent  circumstances  rendering  it  inexpedient  to  carry  it  Wbstkbn 
into  execution^  that  is  not  properly  doing  an  act  to  defeat  ^^^^^^  ®- 
their  intention.  The  abandonment  of  the  intention  is  a 
totally  different  thing  from  the  doing  an  act  contrary  to 
the  intention^  which^  for  that  purpose,  is  supposed  to  exist. 
Further,  it  is  averred  in  the  declaration  that  the  trains  did 
stop  "  for  a  short  and  unreasonable  time,  to  wit,  for  the 
space  of  one  minute.''  That  would  have  been  sufficient 
time  to  ascertain  whether  the  passengers  required  refresh- 
ment, although  not  a  convenient  time  in  which  to  procure 
it;  and  if  they  did  not  require  it,  no  time  was  necessary 
to  enable  them  to  procure  it.  The  plaintiffs  must  shew  a 
failure  of  the  intention  to  enable  them  to  obtain  an  ade- 
quate remuneration,  which  was  the  object  of  the  deed. 
The  exclusion  of  special  and  express  trains  tends  to  shew 
that  the  engagement  has  relation  to  the  convenience  of 
travellers,  if  reguirinff  refreshments  on  the  road. 

IVaison,  oontrl^  was  stopped  by  the  Court 

Pakke,  B. — The  questions  in  this  case  are,  first,  whether 
in  this  deed  there  is  a  covenant  on  the  part  of  the  company 
that  the  trains  shall  stop  at  the  Swindon  station ;  and,  se- 
condly, if  there  is,  wheth^  a  good  breach  of  that  covenant 
is  assigned  in  the  declaration.  I  am  of  opinion  that  there 
is  a  covenant,  and  that  the  declaration  assigns  a  good 
breach  of  it.  With  respect  to  what  is  a  covenant  in  point 
of  law.  Sir  JTumuu  Wilde  has  properly  admitted  that  no 
particular  form  of  words  is  necessary  to  constitute  a  cove- 
nant; wherever  a  party  by  deed  obliges  himself  to  do  an 
act,  that  amounts  in  law  to  a  covenant.  Then  the  ques- 
tion here  is,  whether  the  company  have  by  this  deed 
obliged  themselves  to  do  or  not  to  do  a  particular  thing. 


Railway  Co, 
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1845.  and  what  is  the  nature  and  amount  of  that  obligation. 
RioBY  ^^  deed  no  doubt  is,  in  this  part  of  it^  inartificially 
The  Grbat  ^^^"^^  ^*  ^®  declared  to  be  the  intention  of  the  defendants, 
Wkstsrn  and  the  understanding  of  the  plaintiffs,  that,  ''in  conse- 
quence of  the  outlay  to  be  incurred  by  them  in  erecting 
the  refreshment-rooms  at  Swindon,  &c.,  the  defendants 
should  give  every  facility  to  the  plaintiffs  for  enabling  them 
to  obtain  an  adequate  return  by  means  of  the  rents  and 
profits  to  be  derived  from  the  said  refreshment-rooms;  and 
that  all  trains  carrying  passengers,  not  being  goods  trains 
or  trains  to  be  sent  express  or  for  special  purposes,  and 
except  trains  not  under  the  control  of  the  defendants, 
which  should  pass  the  Swindon  statiou,  either  up  or  down, 
should,  save  in  the  case  of  emergency  or  unusual  delay 
arising  from  accidents,  stop  there  for  the  refreshment  of 
passengers  for  a  reasonable  period  of  about  ten  minutes/' 
If  there  had  been  no  other  words  than  these,  it  might  have 
been  doubtful  whether  this  was  anything  more  than  a  de- 
claration of  intention  on  the  part  of  the  company,  that 
certain  things  should  be  done ;  although,  in  some  cases,  a 
declaration  of  intention  is  quite  enough  to  create  a  cove- 
nant: there  are  cases  in  the  books  of  a  declaration  of  an 
intention  to  levy  a  fine,  which  is  said  to  amount  to  a  co- 
venant to  levy  a  fine.  But  this  particular  part  of  the  in- 
denture does  not  stop  here ;  there  is  an  express  engage- 
ment on  the  part  of  the  company  to  do  something ;  they 
"  engage  "  (which  has  the  same  force  as  the  word  "  cove- 
nant *^)  "  not  to  do  any  act  which  should  have  an  effect 
contrary  to  the  above  intention,''  that  is,  they  are  not 
to  do  anything  which  shall  have  the  effect  of  causing  the 
trains  carrying  passengers  not  to  stop  at  Swindon  for  a 
reasonable  period  for  refreshment.  That  is  the  effect  of  this 
covenant  taken  by  itself.  They  have  not  covenanted  abso- 
lutely that  all  the  trains  shaU  stop;  if  they  had  made  an 
absolute  engagement  to  that  extent,  they  would  be  liable, 
even  though  the  trains  did  not  stop  in  consequence  of  any 
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act  of  third  persons,  or  if  their  own  servants,  although  1845. 
unintentionally,  carried  the  trains  by  without  stopping ; 
but  they  protect  themselves  from  that  liability  by  these 
words,  and  the  engagement  on  their  part  is,  that  they  will 
not  do  anything  to  cause  the  trains  not  to  stop  at  the  ap-  ^**'^^^  C<>- 
pointed  place,  aind  wait  there  a  reasonable  time.  But  it  is 
said  that  this  construction  is  at  variance  with  other  cove- 
nants in  the  deed,  particularly  with  that  by  which  the 
company  bind  themselves,  in  case  at  any  time  Swindon 
should  cease  to  be  the  general  place  of  stoppage  for  refresh- 
ment, to  buy  out  the  plaintiffs  on  certain  terms ;  and  there 
is  at  first  sight  an  apparent  incon^uity  between  these  two 
covenants :  but  it  is  our  duty  so  to  construe  this  indenture, 
as,  if  possible,  to  give  effect  to  all  the  stipulations  in  it ;  and 
I  think  we  may  do  so  by  construing  the  covenant  in  ques- 
tion to  be  a  covenant  not  to  prevent  the  stopping  of  the 
trains  at  Swindon,  so  long  as  the  company  think  fit  to 
continue  Swindon  as  the  general  place  of  stoppage  for  re- 
freshment. The  covenant  does  not  oblige  the  company  to 
cause  all  the  trains,  or  any  particular  trains,  to  stop  there, 
if  they  have  determined  that  Swindon  shall  cease  to  be  the 
place  of  stoppage ;  but,  so  long  as  they  make  that  the  gene- 
ral place  of  stoppage  for  refreshment,  they  are  obliged  to 
do  nothing  which  may  prevent  the  stopping  of  every  train 
there,  except  those  which  come  within  the  particular  ex- 
ceptions specified  in  the  deed.  By  thus  construing  the 
covenant,  we  make  both  parts  of  the  deed  consistent.  Then, 
in  order  to  allege  a  proper  breach  of  this  covenant,  it 
should  be  shewn  in  the  declaration  that  the  act  of  the 
company  in  stopping  the  trains  took  place  while  Swindon 
was  continued  as  the  general  place  of  refreshment,  and  that 
is  expressly  averred.  But  then,  it  is  said,  there  is  no  good 
breach,  unless  it  is  shewn  that  there  were  passengers  in 
the  trains  who  required  refreshments.  But  I  think  it  can- 
not be  said  that  this  is  a  covenant  only  to  stop  in  case  the 
passengers  require  refreshment,  and  give  notice  of  it;  that 
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1845.        would  be  a  very  inconyenient  arrangement.     It  seems  to 

RioBT        ™®  ^^^^  ^^^  covenant  is  an  absolute  covenant  that  the 

V*  trains  shall  stop  for  ten  minutes,  to  enable  the  passengers 

The  GasAT  . 

Wbstbbm      to  obtain  refreshment^  if  they  choose  to  have  it ;  and,  there- 
Railway     •  ^^^^^  ^^^^  ^  ^^^j  breach  of  that  covenant  has  been  as- 
signed.   The  plaintiflfs  are  therefore  entitled  to  our  judg- 
ment. 

AldersoNi  B. — I  am  of  the  same  opinion ;  and^  as  the 
case  has  been  so  fnlly  gone  into  by  my  Brother  Parke,  I 
shall  add  only  a  few  words.  I  think  the  intention  of  the 
covenant  was,  that  th^ great  bulk  of  the  trains  should 
stop,  so  long  as  Swindon  continued  to  be  the  general  place 
of  stoppage }  and  that  they  were  not  merely  to  stop  for  the 
purpose  of  ascertaining  whether  the  passengers  required 
refreshments^  or  on  those  occasions  only  when  the  pas- 
sengers expressed  their  desire  to  stop.  I  think  the  mean- 
ing of  the  covenant  is,  that  the  defendants  have  under- 
taken to  stop  the  trains,  with  a  view  to  tender  to  the  pas- 
sengers the  temptation  of  the  plaintiff's  refreshments. 
Then,  with  regard  to  the  disuser,  that  is  provided  for  by 
the  previous  clause.  So  soon  as  the  company  disused 
Swindon  as  the  general  place  of  refreshment,  they  would 
be  liable,  under  their  covenant  with  the  plaintiffs,  either  to 
buy  them  out  at  what  they  had  expended,  if  that  event 
took  place  before  five  years,  or,  if  not,  by  making  a  reason- 
able compensation. 

BoLFE,  B. — I  am  of  the  same  opinion.  With  regard  to 
the  argument,  that  the  parties  ought  not  to  be  bound  to 
have  the  trains  stopped  in  the  event  of  their  buying  up  the 
interest  of  the  plaintiffs  in  the  Swindon  station,  I  think 
my  Brother  Parke  has  explained  that  by  shewing,  that, 
by  construing  the  clauses  together,  a  qualified  meaning  is 
to  be  given  to  this  covenant.  But,  even  if  it  could  not 
be  construed  consistently  with  the  previous  provision,  the 


MICHAELMAS  TAATION,   QVICT.  819 

parties  have  here  entered  into  an  absolute  covenant ;  and         1845. 

though  they  did  not  contemplate  the  inconvenience  that        rjgbt 

might  arise  from  a  change  of  circumstances,  they  must  be  ^• 

bound  by  that  covenant.  Wbstbrn 

Railway  Co. 

Platt,  B. — I  think,  when  the  parties  use  the  word  "  in- 
tention/' they  must  be  understood  to  have  entered  into  a 
covenant,  the  effect  of  which  is,  that  all  trains  carrying 
passengers,  with  certain  exceptions,  shall  stop  at  Swindon 
for  the  refreshment  of  passengers  ''  for  the  reasonable  time 
of  ten  minutes  /'  and  then,  where  the  company  go  on  to 
engage  '^  not  to  do  any  act  which  shall  have  an  effect  con- 
trary to  the  above  intention,'^  that  is,  contrary  to  the  mean- 
ing of  the  covenant,  it  must  be  considered  that  to  compel 
the  trains,  or  any  of  them,  to  pass  by  the  station  after 
that,  is  doing  an  act  contrary  to  the  meaning  of  the  cove- 
nant. I  think  the  part  of  the  deed  I  have  alluded  to  has 
been  introduced  to  meet  an  intermediate  case  between  the 
entire  disuser  of  the  place  as  a  general  refreshment-room, 
and  a  partial  infringement  of  the  use  of  it.  Anything 
that  would  amount  to  a  total  disuser  is  provided  for  by  the 
previous  clause,  and  would  enable  the  plaintiffs  to  demand 
the  value  of  the  buildings,  &c. ;  but  anything  short  of  that 
was  intended,  as  it  seems  to  me,  to  be  met  by  this  cove- 
nant. I  therefore  think  there  is  an  intelligible  engage- 
ment on  the  part  of  the  company,  that  it  has  been  in- 
fringed, and  that  the  breach  of  it  is  properly  stated  upon 
the  record. 

Judgment  for  the  plaintiffs. 
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1845. 
Dec.  2.  Webb  and  Wife,  Executrix  of  Jeryib,  deceased, 

V.  COWDELL. 

In  Runmprit,  ASSUMPSIT. — The  first  count  of  the  declaration  stated, 
of*t^"dcdilw'  *^*^*»  before  and  at  the  time  of  the  making  of  the  promise 
tionilicged       |,y  h^q  defendant    thereinafter    mentioned,    one  Joseph 

that  F.  WIS  in-      "^  ^  r 

debted  to  the  Freeman  was  indebted  to  the  plaintiffs,  George  Webb  and 

ecQtriz/in  Maria  his  wife,  as  such  executrix  as  aforesaid,  in  £300, 

onmot^if  ^^^  interest  thereon,  making  together  £350,  which  monies 

tlwt  the  plain-  ^ere  then  secured  by  a  mortgage  of  certain  property.   And 

triz,  had  com-  whereas  the  plaintiffs,  George  Webb  and  Maria  his  wife, 

oeeliog8^(a  law  ^  ^^^b  executrix,  had  then,  for  the  recovery  of  the  said 

>^^^^'>  monies  and  interest,  commenced  certain  proceedings  at 

pending,  and  ]aw  against  the  said  Joseph  Freeman,  and  which  proceed- 

had  heen  put  to   . 

divers  ootts  in  ings  were  then  pending ;  and  the  plaintiffs,  George  Webb 
ingi,&c.;and  ^°^  Maria  his  wife,  as  such  executrix  as  aforesaid,  had 
thcrenpon,  in     then  incurred  and  been  put  to  divers  costs,  &c.  in  and 

oonnderation  of  "^  '  ^ 

the  premitea,  about  such  proceedings,  and  in  and  about  endeavouring 
plaintiffs  would  to  effect  a  Sale  of  the  property  comprised  in  the  said  mort- 
JSiimM^"*"  8*S®>  under  certain  powers  of  sale  therein  contained,  and 
against  P.  for     in  investigating  the  title  of  the  said  property  in  reference 

twenty-one  *  m  •  n        • 

days,  the  de-  thereto ;  and  thereupon,  heretofore,  to  wit,  on  &c.,  in  con- 
took  and^ro-*  sideration  of  the  premises,  and  that  the  plaintiffs,  at  the 
"wS/7r*that  '®9^®*^  ^^  ^^^  defendant,  would  stay  the  said  proceedings 
within  the  SO  Commenced  against  the  said  Joseph  Freeman  for  twenty- 
daysp  he  wonld  One  days  from  the  day  and  year  last  aforesaid,  and  would, 
ud  Se  ^^'  during  that  period,  forbear  and  give  time  to  the  said  Jo- 
tirs  costs.  aeph  Freeman  for  the  payment  of  the  said  sum  of  j£300 

Averment,  that       '^     .  '^  "^ 

thepUintiff  and  interest,  he  the  defendant  then  undertook  and  pro^ 

pnxxedings  mised  the  plaintiffs,  that,  within  the  said  period  of  twenty- 

and*bPM^^in  ^^®  ^^Jh  be  would  pay  or  cause  to  be  paid  to  the  plaintiffs 

non-payment  the  said  sum  of  £300,  together  with  interest  thereon  up 

by  the  defend-  ^  *^ 

ant  to  the  plain- 
tiffs of  the  mortgage-money  and  costs.    The  second  count  was  upon  an  account  stated  with  the 
pUmtiff  mt  executrix^  -^Held,  a  misjoinder. 
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to  the  day  of  payment,  and  also  all  costs,  &;c.  which  the  1846. 
plaintiffs  had  at  any  time  theretofore  incurred,  or  which 
they  might  thereafter  incur  or  be  put  unto  by  reason  or 
on  account  of  or  relating  to  the  matters  aforesaid,  and  of 
the  said  undertaking  of  the  defendant.  The  count  then 
averred,  that  the  plaintiffs  did  stay  the  proceedings  accord- 
ingly for  twenty- one  days,  and  alleged  as  a  breach  the  non- 
payment by  the  defendant  to  the  plaintiffs  of  the  £300  and 
interest,  and  the  costs,  charges,  and  expenses,  incurred  by 
the  plaintiffs  in  and  about  the  said  proceedings  so  com- 
menced by  them  as  aforesaid,  &c.,  and  which  costs,  &c.  the 
plaintiffs  aver  amount  to  a  large  sum,  to  wit,  dSlOO. 

The  second  count  stated,  that  the  defendant  was  in- 
debted to  the  said  Greorge  Webb  and  Maria  his  wife,  as 
such  executrix  as  aforesaid,  in  j£500^  for  money  found  to 
be  due  from  the  defendant  to  the  plaintiffs,  George  Webb 
and  Maria  his  wife,  as  such  executrix  as  aforesaid,  on  an 
account  then  stated  between  them,  and  alleged  a  promise 
to  pay  to  the  plaintiffs,  George  Webb  and  his  wife,  as 
executrix. 

Special  demurrer,  on  the  grounds  (inter  alia),  1st,  of  a 
misjoinder  of  counts,  the  first  count  being  on  a  promise 
made  by  the  defendant  to  the  plaintiffs  in  their  personal 
character,  and  the  last  count  on  a  promise  made  to  them 
in  their  representative  character ;  2ndly,  for  not  shewing 
that  the  defendant  had  any  notice  of  the  several  matters 
which  are  involved  in  the  consideration  of  the  promise 
therein  contained,  under  the  terms  "  the  premises.^' — 
Joinder  in  demurrer. 

G.  T.  White,  in  support  of  the  demurrer,  having  cited 
Henahall  v.  Roberts  (a),  was  stopped  by  the  Court,  who 
called  upon 

Watson  to  support  the  declaration. — ^The  rule  established 
by  the  case  of  Cowell  v.  Watts  {b)  is,  that,  if  the  money 

(a)  5  East,  150.  (6)  6  East,  405. 
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1845.  claimed  in  the  action  wonld,  when  recoTered,  be  assets,  a 
count  bj  an  execntor^  though  founded  upon  a  cause  of  action 
arising  after  the  death  of  the  testator,  may  be  joined  with  a 
count  on  an  account  stated  with  him  as  executor.  IParke,  B. 
— But  then  you  must  state  it  to  be  due  to  the  plaintiff  as  exe- 
cutor.] This  count  clearly  shews  that  the  money  was  due 
to  the  plaintiffs  as  part  of  the  estate  of  the  wife's  testator. 
[Parke,  B. — Still  the  promise  must  be  laid  to  be  made  to 
her  as  executrix.]  That  particular  form  of  words  cannot  be 
essential,  if  it  substantially  appears  that  the  claim  was  in 
the  plaintiff's  representative  character:  Dowse  v.  CtMte  (a). 
[Parke,  B. — How  can  we  tell  that  this  is  not  a  positive  pro- 
mise to  the  plaintiffs  in  their  own  right,  which  it  might 
be  ?]  But  still  the  fruits  of  it  would  be  assets.  [Parke, 
B. — If  they  take  an  engagement  to  themselves  in  their 
own  capacity,  that  will  not  be  assets.  Besides,  they  can- 
not recover  for  the  expenses  without  notice  of  the  amount, 
because  that  lies  within  their  own  knowledge.  Ton  had 
better  amend.] 

Watson  then  elected  to  amend  on  payment  of  costs; 

otherwise 

Judgment  for  the  defendant. 

(a)  3  Bing.  20;  10  Moore,  272. 


Dee.  4.  Dresser,  Public  Officer,  &c.,  t^.  Sta^nsfield. 

The  plfia  of       Debt  on  an  award.— The  first  count  of  the  declaration, 

••  no  award  "  ' 

meani  no  vaUd  after  setting  forth  the  title  of  the  plaintiff  as  one  of  the 
fore,  a'  ipecial  ~  public  officers  of  the  Yorkshire  District  Banking  Company, 
an^ward  *^*  ^  Stated,  that  an  action  had  been  commenced  in  the  Court  of 

which  ahewed 

that  the  arbitrator  had  not  awarded  on  all  the  iaraei  in  the  canee  referred  to  him,  was  held  ImuI 

on  ipedal  demurrer,  aa  being  an  argnmentatiTe  doiial  of  its  being  a  Talid  award. 
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Exchequer^  wherein  the  plaintiff^  as  such  public  officer^  was  1845. 
plaintiff^  and  the  now  defendant  was  defendant,  for  the  re- 
covery of  certain  monies  alleged  to  be  due  from  the  defend- 
ant to  the  banking  company^  upon  three  promissory  notes 
alleged  to  have  been  made  by  the  defendant^  in  which  said 
action  the  plaintiff  duly  declared^  and,  by  the  first  three 
counts  of  the  declaration,  charged  the  now  defendant  as  the 
maker  of  three  several  promissory  notes,  for  the  payment  of 
£40,  £40,  and  46/.  48.  M.;  and,  the  defendant  having 
pleaded  thereto,  certain  issues  were  joined  thereon.  The 
declaration  then  set  forth  an  order  of  CressweU,  J.,  dated 
22nd  August,  1844,  referring  the  said  cause  and  all  matters 
in  difference  between  the  parties,  to  the  arbitration  of  one 
J.  Sangster.  It  then  alleged,  that  there  were  not  any 
matters  in  difference  between  the  parties,  except  those  in 
the  cause;  and  that,  on  the  22nd  October,  1844,  Sangster 
made  and  published  his  award  in  writing  of  and  concern- 
ing the  said  premises,  and  did  thereby  award,  order,  and 
direct,  that  the  defendant  was  the  maker  of  the  three  seve- 
ral promissory  notes  mentioned  and  set  forth  in  the  three 
first  counts  of  the  declaration ;  and  that  there  was  then  due 
and  owing  from  the  defendant  to  the  plaintiff,  in  respect 
of  the  said  three  promissory  notes,  the  sum  of  66/.  4^.  6^.; 
and  that  the  defendant  should  pay  to  the  plaintiff  the  said 
sum  of  66/.  49.  6d,  on  the  1st  November  then  next;  and 
that  one  moiety  of  the  costs  of  the  reference  and  award 
should  be  paid  by  the  plaintiff,  and  the  other  moiety  there- 
of  by  the  defendant ;  of  all  which  said  award  the  defend- 
ant afterwards,  to  wit,  on  &c.,  had  notice.  The  declaration 
then  stated,  that  the  order  was  made  a  rule  of  court,  and 
that  the  costs  of  the  action  were  taxed  at  48/.  16f  •  &/.,  of 
which  the  defendant  had  notice ;  and  alleged  as  a  breach 
the  non-paymentof  the  sumsof  66/.  4tB.  &/.,  and  43/.  !&.  &/., 
or  either  of  them,  or  any  part  thereof. 

There  were  also  counts  for  money  lent,  and  on  an  account 
stated. 
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1845.  Third  plea,  to  the  first  count:  That  the  plaintiff  duly  de- 

"    ^     "      clared  in  the  said  action,  as  in  the  first  count  of  the  de- 

DRE88KR  ' 

V.  claration  mentioned,  and  that  the  declaration  in  the  said 

former  action  contained  not  only  the  three  counts  above 
in  the  first  count  of  the  declaration  in  this  action  mention- 
ed as  charging  the  defendant  as  the  maker  of  the  said  three 
promissory  notes,  but  also  a  fourth  and  last  count,  in  which 
the  plaintiff  charged  the  defendant  as  having  been  indebted 
to  the  said  company  in  £200  for  money  found  to  be  due 
from  the  defendant  to  the  said  company  on  an  accoont 
stated  between  the  defendant  and  the  said  company,  and 
with  having  promised  to  pay  the  said  sum  of  jE200  to  the 
said  banking  company,  and  with  not  having  paid  the  said 
sum  of  £200,  or  any  part  thereof.  That,  after  the  plaintiff 
had  so  declared  in  the  said  former  action,  to  wit,  on  the 
20th  day  of  July,  1844,  he  the  defendant  pleaded  to  the 
first  count  of  the  declaration  in  the  said  former  action,  first, 
that  he  the  defendant  did  not  make  the  note  in  the  said 
first  count  of  the  declaration  in  the  said  formeraction  men- 
tioned; and  to  the  second  count  of  the  declaration  in  the 
said  former  action,  first,  that  he  the  defendant  did  not 
make  the  note  in  the  second  count  of  the  declaration  in  the 
said  former  action  mentioned;  and  to  the  third  count  of  the 
declaration  in  the  said  former  action,  first,  that  he  the  de- 
fendant did  not  make  the  note  in  the  said  third  count  of  the 
declaration  in  the  said  former  action  mentioned;  concluding 
the  said  three  pleas  respectively  by  therein  stating  re- 
spectively, that  the  said  defendant  put  himself  thereof  upon 
the  country.  That,  to  the  first,  second,  and  third  counts 
of  the  declaration  in  the  said  former  action,  the  defendant 
then,  to  wit,  on  the  day  and  year  last  aforesaid,  pleaded  a 
second  plea,  therein  and  thereby  alleging,  that,  before  the 
said  promissory  notes  in  the  said  first,  second,  and  third 
countsof  the  declaration  in  the  said  former  action  mentioned 
respectively  became  due  and  payable,  and  after  the  making 
of  the  said  notes  respectively,  and  after  the  making  of  the 
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three  several  indorsements  of  the  said  three  notes  in  the  ^846. 
said  first,  second,  and  third  counts  of  the  dechiration  in  the  DacssBR 
said  action  mentioned,  the  defendant  paid  to  the  said  stansVibld. 
banking  company,  and  the  said  banking  company  ac- 
cepted and  received  of  and  from  the  defendant,  divers  sums 
of  money,  amounting  to  a  large  sum,  to  wit,  £100,  in  full 
discharge  of  all  the  defendant's  liabilities  to  the  said  bank- 
ing company  to  pay  to  the  said  banking  company  the  said 
notes. respectively,  and  every  part  of  the  amount  of  them, 
or  any  or  either  of  them,  as  the  maker  and  indorser  there- 
of, when  they  should  respectively  become  due,  and  of  the 
defendant's  promises  respectively  to  the  said  company  to 
pay  the  same,  and  every  part  of  the  amount  thereof;  and 
that,  after  the  time  of  the  said  payment  and  acceptance,  no 
fresh  liability  accrued  to  the  defendant,  whereby  the  de- 
fendant became  liable  to  pay  the  said  notes,  or  any  or  either 
of  them,  or  any  part  of  the  amount  of  them,  or  either  of 
them.  That,  to  the  said  last  count  of  the  said  declaration  in 
the  said  former  action,  the  said  defendant  then,  to  wit,  on 
the  day  and  year  last  aforesaid,  pleaded,  first,  that  he  did 
not  promise  in  manner  and  form  as  the  plaintiff  in  his  said 
last  count  of  the  declaration  in  the  said  former  action  al- 
leged; and  then  concluded  the  said  last-mentioned  plea  by 
therein  stating  that  he  put  himself  thereof  upon  the  coun- 
try. And  to  the  last  count  in  the  declaration  in  the  said 
former  action,  the  defendant  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  pleaded  a  second  plea,  therein  and 
thereby  alleging,  that,  after  the  accruing  of  the  said  cause 
of  action  in  the  said  last  count  of  the  declaration  mention- 
ed, and  before  the  commencement  of  the  said  former  action, 
the  defendant  paid  to  the  said  banking  company,  and  the 
said  banking  company  then  accepted  and  received  from 
the  defendant,  divers  sums  of  money,  amounting  to  a  larger 
sum,  to  wit,  to  the  amount  of  the  monies  in  the  last  count 
of  the  declaration  in  the  said  former  action  mentioned,  in 
full  satisfaction  and  discharge  of  the  said  cause  of  action  in 

VOL.  XIV.  H  H  H  M.  W. 
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1845.       the  last  oonnt  of  the  declaration  in  the  said  former  action 
^^^^^      mentioned,  and  also  of  all  damages  sustained  by  the  said 
«•  banking  company  by  reason  thereof.    And  the  plaintiff 

afterwards,  to  wit,  on  the  241^  day  of  July,  1844,  joined 
issue  on  the  said  fonr  pleas  whereof  the  defendant  had  so 
put  himself  npon  the  country  as  afbresidd ;  and  to  the  said 
second  plea  pleaded  by  the  defendant  to  the  first,  second, 
and  third  counts  of  the  declaration  in  the  said  former 
action,  the  plaintiff  then,  to  wit,  on  the  day  and  year  last 
aforesaid,  replied,  stating  in  his  said  rq)lication  thereto, 
that  the  defendant  did  not  pay  to  the  said  banking  com- 
pany, nor  did  the  said  banking  company  accept  or  receive 
of  or  firom  the  defendant,  the  said  monies  in  that  last-men- 
tioned plea  mentioned,  in  such  discharge  as  therein  men- 
tioned, in  manner  and  form  as  the  defendant  had  in  that 
behalf  allied,  conduding  the  said  replication  by  therein 
stating  that  the  plaintiff  prayed  that  the  same  might  be  in- 
quired of  by  the  country.  That  the  plaintiff  then,  to  wit, 
on  the  day  and  year  last  aforesaid,  joined  issue  on  the  said 
first  plea  to  the  last  count  of  the  declaration  in  the  said 
former  action.  That  the  plaintiff  then,  to  wit,  on  the  day 
and  year  last  aforesaid,  replied  to  the  said  second  plea  to 
the  said  last  count  of  the  declaration  in  the  said  former 
-action,  stating  in  his  said  replication  thereto  that  the  de- 
fendant did  not  pay  to  the  said  banking  company,  nor 
did  they  accept  or  receive  from  the  defendant,  the  said 
monies  in  that  last- mentioned  plea  mentioned,  in  such 
satisfaction  or  discharge  as  therein  lUleged;  concluding 
the  last-mentioned  replication  by  stating  that  he  (the  plain- 
tiff) prayed  that  the  same  might  be  inquired  of  by  the 
country.  That  the  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  joined  issue  on  the  said  two 
replications  which  the  plaintiff  had  so  prayed  might  be 
inquired  of  by  the  country  as  aforesaid.  And  the  defend- 
ant further  says,  that  the  said  issues  so  joined  as  in  thia 
plea  aforesaid,  were  so  joined  before  the  making  of  the 
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Mad  order  by  the  said  Sir  Cres9mell  Orte^wMj  and  irere 
iasaes  mentioaed  in  the  dedaration  in  this  eaose  as  hay* 
ing  been  joined  in  the  said  former  action ;  all  which  said  ^  «• 
issues  werOj  at  the  time  of  the  making  of  the  said  (ttdeiv 
and  from  thoiice  until  and  at  the  time  of  the  making  of  tiie 
said  awards  existing  isanes  in  the  said  former  action^  and 
nndetermined,  and  matters  in  difBerence  in  the  said  canse 
between  tiie  now  plaintiff  and  tiie  now  defendant ;  and 
that,  save  as  in  the  declaration  is  above  alleged,  the  said 
John  Sangster  did  not,  by  the  said  supposed  award,  arbi- 
trament, final  end  and  determination,  award  any  matter  or 
thing  whatsoever.  And  the  defendant  says  that  the  said 
supposed  award  was  and  is  void. — ^Verification. 

Special  demurrer,  assigning  for  eauses,  1st,  that  the 
plea  is  an  argumentative  traverse,  either  of  the  arerment 
in  the  declaration  that  the  said  J.  Sangster  made  his 
award  of  and  concerning  the  premises,  or  of  the  avermemt 
that  there  were  not  any  other  matters  in  differenee  b^ 
tween  the  parties,  except  the  matters  in  difference  in  the 
cause;  2ndly,  that  the  plea  attempts  to  raise  an  issue  of 
fact  on  matter  of  law;  and,  8rdly,  that,  admitting  the 
facts  alleged  in  the  plea  to  be  true,  it  is  not  a  sufficient 
answer  to  the  action. — Joinder  in  demurrer. 

Hugh  HUl,  in  support  of  the  demurrer. — This  plea  is  in 
effect  an  ai^mentative  and  circuitous  plea  of  nul  agard. 
The  facts  stated  in  it  ivould  be  admissible  in  evidence 
under  that  plea,  and  would  invalidate  the  award :  Gisbome 
V.  Hart  (a).  Parke,  B.,  there  says,  "  The  issue  is,  whe- 
ther there  is  a  valid  award  of  and  eonceming  the  matter 
referred.  The  plea  of  'no  award'  means  'no  award  ac- 
cording to  the  submission,'  as  was  said  by  Bayley,  J.,  in 
Fisher  v.  Flmbley  (£).  It  means  no  valid  award.''  Here 
the  declaration  distinctly  avers  that  Sangster  made  and 

(a)  5  M.  &  W.  60.  (6)  11  East,  193. 

H  H  H   2 
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1845.  published  his  award  of  and  concerning  the  premises 
referred  to  him.  That  means  a  complete  award,  including 
everything  referred,  though  not  specifically  noticed  in  the 
award.  In  Muntz  v.  Foster  (a),  a  plea  to  a  declaration  in 
case  for  infringement  of  a  patent,  that  the  plaintiff  caused 
to  be  inroUed  in  Chancery,  within  six  calendar  months 
after  the  date  of  the  letters-patent,  a  certain  instrument 
in  writing  in  the  words  and  to  the  effect  following ;  (set* 
ting  it  out  in  hsec  verba);  and  that  the  plaintiff  caused  to  be 
inroUed  in  Chancery,  within  six  calendar  months  &c«, 
no  instrument  in  writing  other  than  and  except  the  said 
instrument  in  writing  thereinbefore  set  forth,  whereby  the 
letters-patent  ceased  and  determined,  and  became  of  no 
force  and  effect,  was  held  bad,  on  the  ground  that  it 
amounted  to  an  argumentative  traverse  of  the  inrolment, 
alleged  in  the  declaration,  of  a  specification,  in  compliance 
with  the  proviso  in  the  letters-patent.  Hicke$  v.  Crack- 
nett  {b)  is  also  an  authority  for  the  plaintiff. 

TFatson,  contrk. — ^The  plea  is  good.  The  case  differs 
from  that  of  Fisher  v.  Pimbley,  because  there  the  award 
was  bad  on  the  face  of  it.  Here  the  reference  is,  ''of  and 
concerning  the  said  premises;''  that  is,  the  three  pro- 
missory notes.  That  does  not  shew  that  those  were  the 
only  matters  in  difference  in  the  cause.  [Parke,  B.— 
There  is  one  matter  in  difference  in  the  cause  which  the 
arbitrator  has  not  disposed  of;  and  the  question  is,  whe- 
ther that  may  be  taken  advantage  of  under  the  plea  of  no 
award,  or  whether  the  defendant  must  plead  it  specially.] 
To  this  declaration  he  must.  If  the  cause  had  gone  to 
trial,  the  plaintiff  would  have  succeeded  on  the  plea  of  no 
award,  by  merely  proving  the  rule  of  reference  and  the 
award.  [Parke,  B. — ^No  doubt,  as  we  held  in  Gisbome  v. 
Hart,  that  would  be  a  prim&  facie  case,  but  it  may  be 

(fl)  6  Man.  &  G.  734;  7  Scott,  N.  R.,  471. 
(b)  3  M.  &  W.  72. 
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answered.]      An  error  of  this  nature  in  an  award  has         1845. 
always  been    pleaded    specially.      Thus,  in  Mitchell  v.      ©^[^i^ 
Stavely  (a)^  to  debt  on  bond  conditioned  to  perform  an  v. 

award  under  a  reference  of  all  matters  in  difference  be- 
tween the  parties^  a  plea  shewing  that  there  was  a  matter 
in  difference  on  which  the  arbitrator  had  not  awarded,  was 
held  good.  [Aldersorty  B. — There  there  was  a  primA  facie 
case  by  the  bond,  which  the  defendant  was  to  answer  by 
shewing  an  award  which  was  invalid.  Parke,  B. — The 
objection  there  came  from  the  party  who  stated  the  award. 
That  case  is  certainly  no  authority  for  you.]  The  facts 
were  pleaded  specially  in  Gisbome  v.  Hart,  and  also  in 
Duckworth  V.  Harrison  (6).  [Aldereon,  B. — There  was  no 
demurrer  on  that  ground  in  either  of  those  cases.]  The 
defendant  here  confesses  an  award  in  fact,  and  avoids  it 
by  shewing  that  the  arbitrator  has  omitted  to  award  on 
a  matter  in  difference.  It  would  be  very  inconvenient 
that  such  a  defence  should  not  be  pleaded,  for  then  tha 
objection  is  for  the  first  time  sprung  upon  the  plaintiff 
at  the  trial  without  notice,  although  he  has  an  award 
perfectly  good  on  the  face  of  it.  All  that  was  decided  in 
Fisher  v.  Pimbley  was,  that  a  plea  of  no  award  meant  no 
valid  award  on  the  face  of  it:  and  Hickes  v.  Cracknell  and 
Muntz  V.  Foster  go  to  the  same  extent  only. 

But,  secondly,  this  declaration  is  bad,  for  it  does  not 
shew  a  sufficient  award.  The  arbitrator  has  not  disposed 
of  the  several  issues  in  the  cause.  [Alderson,  B. — If  there 
were  no  issues  except  upon  the  counts  on  the  promissory 
notes,  all  are  disposed  of.  Having  nothing  but  the  declara- 
tion, are  we  not,  on  general  demurrer,  to  infer  that  there 
were  no  other  issues  ?]  The  plaintiff  ought  to  shew  what 
were  the  issues,  in  order  to  shew  that  they  are  all  disposed 
of.  [Parke,  B. — It  is  not  necessary  to  dispose  of  each  issue 
specifically,  if  the  arbitrator  uses  words  which  shew  that  all 

(a)  16  East,  58.  (b)  4  M.  &  W.  432. 


1845.        are  disposed  of;  as  a  ''  general  verdict''  for  the  plaintiff 
[>■■«!¥■       means  a  verdict  on  all  the  issues. 


V. 

Stansfisld. 


mil  was  not  called  npon  to  reply. 

Pabxb^  B. — ^There  can  be  no  doubt  that  the  deelaration 
is  good  on  general  demurrer.  Then  the  plea  is  bad,  as 
being  an  argumentative  denial  of  the  award.  The  award 
is  alleged  to  have  been  made  of  and  concerning  the  pre- 
mises referred,  that  is,  the  causey  whidi.  means  the  issues 
in  the  cause.  It  being  alleged  that  there  were  no  matters 
in  difference  between  the  parties  except  those  in  the  cause, 
then^  in  order  to  make  the  award  good  and  vaKd^  it  must 
be  made  on  all  the  matters  in  difference,  that  is,  on  all  the 
issues  in  the  cause.  Therefoiie,  a  plea,  that  there  was  no 
award,  that  is,  no  valid  award,  sufficiently  raises  this  ob- 
jection. To  make  this  plea  good,  it  ought,  at  all  events, 
to  have  concluded  with  a  traverse,  and  so  that  there  was 
no  award  of  and  concerning  the  premises.  The  case  is 
substantially  decided  by  Oisbome  v.  Hart. 

Aldebson,  B.,  Rolfb,  &,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 


MICHAELMAS   VACATION^    9  VICT. 


831 


1845. 


Steele  v.  Habmer^  Benham^  and  Laxton. 


Dec,  5. 


There  was  yo^tiui  after 

date,  and  m- 
donedbyW. 
to  the  plaintiff. 
One  of  the 


Assumpsit  on  a  bin  of  exchange,  dated  3rd  (^  De-  Aasampiit  on  a 
cember,  1839,  drawn  by  William  Wood  upon  and  accepted  chUnge^diawn 
by  the  defendants,  for  payment  to  the  order  of  the  said  ^7  W-  on,  and 

.    .  accepted  by,  the 

William  Wood,  six  months  after  date,  of  £400,  value  defendante, 
received  in  final  settlement  of  accounts  to  that  date;  and  ^er^of  w!dx 
indorsed  by  William  Wood  to  the  plaintiff, 
also  a  count  on  an  account  stated. 

The   defendants  Benham  and  Laxton  (the  defendant 
Harmer  having  let  judgment  go  by  default)  pleaded  to  i^f  jSa^^ffi 
the  first  count,  among  other  things,  as  fidlows : —  ^J  ^^^^^  •-  the 

7  D  — — ©  7  otherdefcndanto 

Fourth  plea:  That,  after  the  defendants  had  accepted  pleaded, that, 
the  said  bill,  and  before  it  became  due,  and  before  it  was  cepted  ^e^m, 
so  indorsed  to  the  plaintiff  as  in  the  declaration  men-  ^^^^^Jq^^ 
tioned,  to  wit,  on  the  day  and  year  in  the  declaration  and  before  it 

was  indorsed  to 

mentioned  as  the  day  and  year  when  the  said  bill  was  ae»  the  plaintiff  aa 

in  the  declara- 
tion mentioned,  W.  waived  the  acceptance  of  the  bill,  and  exonerated  and  diaeharged  the  de- 
fendants from  the  same,  and  from  the  payment  of  the  bill ;  and  that  no  person  ever  gave  or 
received  any  consideration  for  the  said  indorsement.  Another  plea  differed  from  the  above 
oidy  in  stating,  as  the  condnding  averment,  that  the  bill  was  indorsed  to  the  plaintiff  after  it 
became  due  :  Heldf  on  special  demurrer,  that  these  pleas  were  bad,  for  not  shewing  that  W. 
was  the  holder  of  the  bill  at  the  time  of  the  alleged  waiver  by  him. 

Another  plea  steted,  that,  after  the  making  and  accepting  of  the  bill,  and  before  it  became 
due,  it  was  delivered,  so  accepted  by  the  defendante,  to  W. ;  and  that,  while  W.  was  the  holder 
and  payee,  and  before  it  becune  due,  W.  indorsed  it  to  the  defendant  H.,  and  delivered  it  so 
indorsed  to  H.,  with  the  intention  of  divesting  himself,  and  whereby  he  did  divest  himself,  of  all 
right,  title,  and  interest  in  and  to  the  bill,  and  of  the  right  of  suing  thereon,  and  of  indorsing 
the  same  again  ;  that  the  bill  was  so  indorsed  to  H.  for  a  valuable  consideration ;  that  H.  con- 
tinued to  be  the  holder  of  the  bill  ftrom  the  time  of  the  said  indorsement  thereof  to  him  by  W., 
until  it  was  delivered  by  H.  to  the  plaintiff ;  that  the  indorsement  in  the  declaration  mentioned 
consists  merely  of  the  last-mentioned  delivery  by  H.  to  the  plaintiff  of  the  bill,  so  indorsed  by 
W.,  and  that  it  never  waa  indorsed  by  W.  otbmvise  than  in  this  plea  mentioned ;  and  that, 
when  it  was  so  delivered  by  H.  to  the  plaintiff,  he  had  notice  and  knowledge  of  all  the  matters 
in  this  plea  mentioned.  "Riere  were  ouer  phms,  which  differed  ftom  the  above  only  in  steting 
(instead  of  the  all^;ation  of  notice)  that  there  was  no  consideration  for  the  delivery  of  the  bill 
to  the  plaintiff,  and  that  it  was  ddivered  to  him  after  it  became  due  i  Heldt  on  special  demur- 
rer, that  th«fle  pleaa  were  bad,  as  amounting  to  an  argumentative  traverse  of  the  indorsement 
to  the  plaintiff. 

The  directors  of  a  company  incorporated  by  act  of  Parliament  for  making  a  cemetery,  being 
empowered  thereby  to  make  contracts  and  bargains  touching  the  undertaking,  and  to  do  and 
transact  all  other  matters  which  shall  be  requisite  to  be  done  and  transacted  for  the  direction 
and  management  of  the  affairs  of  the  company,  are  not  thereby  authorised  to  Fiise  money  for 
the  purposes  of  the  underteking,  by  accepting  or  indorsing  bills  of  exchange. 
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1845.  cepted  hj  the  defendants,  the  said  William  Wood  waived 
the  said  acceptance  of  the  said  bill,  and  exonerated  and 
discharged  the  defendants  from  the  same,  and  from  the 
payment  of  the  said  bill ;  and  that  no  person  ever  gave  or 
received  any  consideration  for  the  said  indorsement. 

Fifth  plea:  Same  as  the  fourth,  but  alleging  that  the 
bill  was  indorsed  to  the  plaintiff  after  it  became  due. 

Seventh  plea :  That,  at  the  said  respective  times  when 
the  said  bill  was  respectively  made  and  directed  to,  and 
accepted  by,  the  defendants,  the  defendants  were  the 
directors  of  the  Gravesend  and  Milton  Cemetery  Company, 
being  the  company  mentioned  in  the  act  of  Parliament 
made  and  passed  in  the  first  year  of  the  reign  of  her  Ma- 
jesty Queen  Victoria,  which  is  intitled  ''An  Act  for 
establishing  a  general  Cemetery  in  the  parish  of  Graves- 
end,  in  the  county  of  Kent  /'  that,  at  the  said  time  when 
the  said  bill  was  directed  to  the  defendants,  it  was  directed 
to  them  as  and  by  the  style  of  the  directors  of  the  said 
company ;  and  that,  at  the  said  time  when  the  said  bill  was 
accepted  by  the  defendants,  it  was  accepted  by  them  by 
the  style  of  the  directors  of  the  said  company ;  and  that, 
at  the  said  time  when  the  said  bill  was  accepted  by  the 
defendants,  it  was  accepted  by  them  as  such  directors  of 
the  said  company,  pursuant  to  the  said  act,  on  behalf  of 
the  said  company,  and  for  and  on  account  of  a  debt  then 
due  and  payable  from  the  said  company  to  the  said  Wil- 
liam Wood ;  which  debt,  after  the  passing  of  the  said  act, 
and  before  the  making  and  accepting  of  the  said  bill, 
to  wit,  on  the  1st  day  of  January,  1839,  had  been  con- 
tracted by  the  said  company  with  the  said  William  Wood, 
under  and  by  virtue  of  the  powers  of  the  said  act ;  of  all 
which  premises  the  said  William  Wood  always  had  notice, 
and  of  all  which  premises  in  this  plea  mentioned  the 
plaintiff,  before  and  at  the  said  time  of  the  said  indorse- 
ment of  the  said  bill  to  the  plaintiff  by  the  said  William 
Wood,  had  notice  and  knowledge. — ^Verification. 
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The  eighth  and  ninth  pleas  were  similar  to  the  seventh,  1846. 
except  that,  instead  of  alleging  notice  to  the  plaintiff,  the 
former  alleged  that  no  person  gave  or  received  anj  consi- 
deration for  the  indorsement  hy  Wood ;  and  the  latter, 
that  the  bill  was  indorsed  by  Wood  to  the  plaintiff  after  it 
became  due. 

Tenth  plea :  That,  after  the  making  and  accepting  of 
the  said  bill,  and  before  the  said  bill  became  due,  to  wit, 
on  the  day  and  year  in  the  said  first  count  mentioned  as 
the  day  and  year  when  the  said  bill  was  accepted,  the 
same  was  delivered,  so  accepted  by  the  defendants,  to  the 
said  William  Wood ;  and  the  defendants  say,  that,  after 
the  said  bill  was  so  accepted  and  so  delivered  as  aforesaid, 
and  while  the  said  William  Wood  was  the  holder  and  payee 
thereof,  and  before  the  said  bill  became  due,  to  wit,  on  the 
day  and  year  last  aforesaid,  the  said  William  Wood  in- 
dorsed the  said  bill  to  the  defendant  James  Harmer,  and 
then  delivered  the  said  bill  so  indorsed  to  the  said  James 
Harmer,  with  the  intention  of  divesting  himself  the  said 
William  Wood,  and  whereby  the  said  William  Wood  did 
divest  himself  the  said  William  Wood,  of  all  right,  title, 
and  interest  of,  in,  and  to  the  said  bill,  and  of  the  right 
of  suing  thereon  when  the  same  should  become  due,  and 
of  indorsing  the  same  again.  And  the  defendants  further 
say,  that,  when  the  said  bill  was  so  indorsed  to  the  said 
James  Harmer,  it  was  indorsed  for  a  good  and  valuable 
consideration  then  therefore  paid  by  the  said  James  Har- 
mer to  the  said  William  Wood  in  that  behalf,  to  wit,  the 
sum  of  £380.  And  the  defendants  say,  that  the  said  James 
Harmer  continued  to  be  and  was  the  holder  and  possessor 
of  and  the  person  entitled  to  the  said  bill,  always  from 
the  time  of  the  said  indorsement  thereof  by  the  said  Wil- 
liam Wood  until  the  same  bill  was  afterwards,  to  wit,  on 
the  1st  day  of  January,  1845,  delivered  by  the  said  James 
•Harmer  to  the  plaintiff.  And  the  defendants  say,  that  the 
indorsement  in  the  declaration  mentioned  consists  merely 
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1845.  ot  the  Isst-mentiaiied  deUveij  by  the  said  James  Banner 
to  the  plaintiff  of  the  said  bill  so  indorsed  by  the  said 
William  Wood,  and  that  the  said  bill  was  never  indorsed 
by  the  said  William  Wood  otherwise  than  as  in  this  pka 
mentioned;  and  that,  before  and  at  the  said  time  when  the 
said  bill  was  so  delivered  to  the  plaintiff  by  the  said  James 
Harmer,  the  plaintiff  had  notice  and  knowledge  of  all  the 
facts,  matters,  and  things  in  this  plea  mentioned. — ^Veri- 
fication. 

The  eleventh  plea  differed  firom  the  tenth  only  in  stating 
(instead  of  the  allegation  of  notice)  that  no  person  ever 
gave  or  received  any  consideration  for  the  said  deKvay 
of  the  bill  to  the  plaintiff  so  indorsed  as  aforesaid. 

The  twelfth  plea  was  also  similar  to  the  tenth,  except 
that  it  alleged  that  ihe  bill  was  delivered  so  indorsed  by 
Harmer  to  the  plaintiff  after  it  had  become  diw  amd  p&g^ 
able  J  to  wit,  on  && 

The  plaintiff  demnrred  specially  to  all  the  above  pleas. 
The  causes  of  demurrer  stated  as  to  the  fourth  and  fifth 
pleas  were  (in  substance),  that  it  was  not  alleged  in  than, 
that  Wood,  at  the  time  he  waived  the  acceptance  of  the 
bill,  and  exonerated  and  discharged  the  defendants  ficom 
the  payment  thereof,  as  in  those  pleas  mentioned,  was  the 
holder  of  the  bill,'  or  was  otherwise  so  situated  as  to  make 
such  waiver,  &c.  of  any  force  or  effect ;  it  being  perfectly 
consistent  with  the  pleas,  that,  at  the  time  of  such  waiver, 
ftc..  Wood  had  parted  with  the  possession  of  and  all 
control  over  the  bill,  by  indorsing,  delivering,  or  assigning 
it  to  some  person  otiier  than  the  plaintiff,  or  otherwise. 
That  it  was  not  specifically  stated  in  the  pleas  how  or  in 
what  way  Wood  waived  the  acceptance,  &;c. ;  and  if  it  was 
meant  that  such  waiver,  &c.  was  effected  by  some  contract 
or  agreement,  then,  inasmudi  as  the  bill  was,  apoQ  the 
fiuse  of  file  first  count,  an  inland  bill  of  exchange,  the  ac- 
ceptance whereof  was  required  to  be  in  writing,  such  am- 
tract  or  agreement,  in  order  to  have  effected  such  waiver. 
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&c.^  ought  to  and  necessarily  must  have  been  a  contract        1846. 
or  agreement  in  writing,  and  should  have  been  alleged  in 
the  pleas  to  be  such. 

The  causes  of  demurrer  as  to  the  seventh,  eighth,  and 
ninth  pleas,  were,  that  the  defendants  had  not,  either  as 
directors  of  the  company  mentioned  in  those  pleas,  or  in 
the  capacity  of  directors  thereof,  any  right,  title,  or  au- 
thority, under  the  statute  therein  mentioned,  to  accept  the 
said  bill  for  the  purposes  and  in  the  manner  in  the  pleas 
mentioned ;  and  that  the  said  pleas  professed  to  be  pleas 
in  confession  and  avoidance,  but  in  fact  amounted  to  and 
were  pleas  in  denial  of  the  acceptance  of  the  bill,  and 
should  therefore  have  concluded  to  the  country,  and  not 
with  a  verification,  &c. 

The  causes  of  demurrer  as  to  the  tenth,  eleventh,  and 
twelfth  pleas,  were,  that  the  allegation  in  those  pleas,  that 
Wood  indorsed  and  delivered  the  bill  to  the  defendant 
Harmer,  with  the  intention  of  divesting  himself^  and 
whereby  he  divested  himself,  of  all  right,  title,  and  interest 
of,  in,  and  to  the  bill,  &a,  is  mere  surplusage,  immaterial, 
and  insensible,  and  is  a  mere  inference  of  law,  viz.  that 
which  arises  from  the  fact  of  an  indorsement  in  blank. 
That  these  pleas  furnished  no  answer  to  the  dedaration, 
inasmuch  as  it  was  not  alleged  in  them  that  the  bill  was 
accepted  l>y  the  defendants  without  consideration,  or  that 
Wood  was  the  drawer,  payee,  and  holder  thereof  without 
consideration ;  and,  even  assuming  that  the  defendant  Har- 
mer could  not  have  sued  the  acceptors  on  the  bill  as  the 
indorsee  of  Wood,  yet  the  mere  fiu^  of  the  bill  having 
passed  through  the  hands  of  the  defendant  Harmer  for  a 
good  consideration  is  wholly  immaterial,  and  is  in  no  way 
a  dischai^e  of  the  liability  of  the  defendants  to  be  sued 
thereon  by  the  plaintiff  as  the  indorsee  of  Wood,  or  to 
paying  him  (the  plaintiff)  the  full  amount  of  the  bill;  and 
that  the  pleas  profess  to  be  pleas  in  confession  and  avoid- 
ance, but  in  fact  amount  to  and  are  pleas  in  denial  of  the 
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1845.        indonement  of  the  bill  in  the  first  eonnt  mentioned,  and 
should  therefore  have  concluded  to  the  country,  and  not 
with  a  verification,  &c. 
Joinder  in  demurrer. 

Martin  ai^ed  in  support  of  the  demurrers  (Dec.  2). — 
Three  points  arise  in  this  case : — First,  with  respect  to  the 
fourth  and  fifth  pleas,  they  are  manifestly  bad,  for  want  of 
an  averment,  that,  at  the  time  of  the  alleged  waiver  of  the 
defendants'  liability  by  Wood,  the  payee,  he  was  the  holder 
of  the  bill.  Besides,  it  is  impossible  to  understand  what 
is  a  *'  waiver,  exoneration,  and  discharge '^  of  the  accept- 
ance of  a  bill  of  exchange.  [Parke^  B. — ^It  is  quite  con«^ 
sistent  with  the  pleas,  that  Wood  may  have  indorsed  the 
bill  in  blank,  that  it  may  have  passed  through  twenty 
hands  before  it  got  to  the  plaintiff,  and  that  the  aUeged 
waiver  was  during  that  time.  To  make  it  good  for  any- 
thing, he  must  be  the  holder  of  the  bill  at  the  time.] 

Secondly,  the  seventh,  eighth,  and  ninth  pleas  are  bad 
in  substance.  They  are  founded  upon  the  supposition,  that 
the  defendants,  as  directors  of  the  Gravesend  Cemeteiy 
Company,  were  empowered  by  the  act  of  Parliament  by 
which  it  was  incorporated  (1  &  2  Vict.  c.  xxxv)  to  accept 
bills  for  the  payment  of  debts  incurred  by  the  company. 
That  question  depends  upon  the  46tb  and  47th  Sections  of 
the  act.  The  46th  defines  the  duties  and  powers  of  the 
directors,  and  empowers  them  ''to  do  all  acts  whatever 
which  the  said  company  are  by  this  act  authorised  to  do 
(except  as  hereinafter  mentioned)  for  the  management 
and  direction  of  the  affairs  of  the  said  companjr;  and  for 
that  purpose '^  to  purchase  lands,  &c.  for  the  purposes  of  the 
act,  to  appoint  and  displace  officers,  &c.,  and ''  to  make  con- 
tracts and  bargains  touching  the  said  undertaking,  and  to 
regulate  the  mode  of  interment  in  the  said  cemetery,  and 
the  disposition  of  catacombs,  vaults,  and  graves,  and  of  the 
sums  to  be  paid  for  the  purchase  of  the  exclusive  right  of 
interment  therein,  or  for  the  right  or  privilege  of  making 
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or  erecting  vaults  and  graves,  and  of  being  interred  there-  1845, 
in,  and  of  the  sums  to  be  paid  for  single  interments,  and 
for  the  privilege  of  placing  monuments  or  tablets  in  the 
said  chapel  or  chapels,  or  in  any  other  part  of  the  said 
cemetery,  and  to  do  and  transact  all  other  matters  and 
things  which  shall  be  requisite  to  be  done  and  transacted 
for  the  direction  and  management  of  the  affairs  of  the  said 
company  and  the  said  directors."  Then  sect.  47  enacts, 
that  none  of  the  directors  shall,  by  reason  or  on  account  of 
his  being  party  to,  or  making,  signing,  or  executing,  in  his 
capacity  of  director,  any  contract  or  other  instrument  for 
and  on  behalf  of  the  company,  or  otherwise  lawfully  exe- 
cuting any  of  the  powers  and  authorities  given  to  the  di- 
rectors by  that  act,  be  liable  to  be  sued,  prosecuted,  or 
impleaded,  either  collectively  or  individually,  &c. ;  but  in 
every  such  case,  any  person  making  any  claim  or  demand 
upon  the  company,  or  upon  any  directors  thereof,  by  virtue 
of  any  such  contract  or  instrument,  or  other  lawful  act, 
may  sue  the  company  in  like  manner  as  if  such  contract, 
instrument,  or  other  act  had  been  entered  into  and  exe- 
cuted and  done  under  the  common  seal  of  the  company. 
Now  it  is  clear  from  these  sections  taken  together,  that  it  is 
only  where  the  contract  or  instrument  received  would  have 
been  valid,  if  made  or  executed  by  the  company  under  its 
common  seal,  that  the  directors  can  discharge  themselves 
from  individual  liability  under  sect.  47.  And  there  is  no- 
thing in  the  act  enabhng  the  company  to  raise  money  by 
accepting  bills,  although  they  may,  by  sect.  84,  raise  money 
on  the  credit  of  the  undertaking  by  mortgage ;  nor  is  it 
incidental  to  the  constitution  or  necessary  to  the  existence 
of  such  a  company,  that  it  should  have  power  to  bind  the 
members  by  drawing  or  accepting  bills :  it  is  not  so  alleged, 
and  the  Court  will  not  presume  it :  Dickinson  v.  Valpy  (a). 
The  words  "  contracts  and  bargains  touching  the  said  un- 

(a)  10  B.  &  C.  128. 
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1845.  dertaking^"  in  sect.  46,  may  be  relied  upon  by  the  defend* 
ants ;  but  they  cannot  mean  contracts  by  the  acceptance 
of  bills,  but  contracts  for  the  erection  of  buildings,  liie 
employment  of  workmen,  and  other  matters  necessary  to 
the  carrying  of  the  undertaking  into  effect.  [AUkrson,  B. 
— ^The  limited  power  of  the  directors,  by  sect.  46,  is,  "  to 
do  all  acts  whatever  which  the  said  company  are  by  this 
act  authorized  to  do  for  the  management  and  direction  of 
the  affairs  of  the  company,^'  andybr  that  purpose  to  do  the 
other  acts  afterwards  specified.]  But,  further,  the  accept- 
ance of  a  bill  of  exchange  by  such  a  corporation,  within  the 
distance  of  sixty-five  miles  fix>m  London,  would  be  in- 
valid, as  being  a  violation  of  the  privileges  of  the  Bank  of 
England,  under  the  53  Geo.  8,  c.  165,  and  3  &  4  Will.  4, 
c.  98 :  Brouffhton  v.  Manchester  Water^worka  Company  (a). 
The  directors,  when  they  seek  to  cast  off  a  liability  which 
prim&  facie  is  upon  themselves,  must  shew  that  it  is  such  a 
bill  as  wonld  bind  the  corporate  body  in  all  respects.  And 
in  Slark  v.  The  IRghgate  Archway  Company  {b),  the  Court 
of  Common  Pleas  seemed  to  think,  that,  unless  express 
authority  was  given  by  the  act  establishing  the  company 
to  make  bills  or  notes  eo  nomine,  a  corporation  could  not 
bind  itself  except  by  deed. 

Lastly,  the  tenth  and  following  pleas  are  also  bad  in  sub- 
stance. The  question  ndsed  by  them  is,  what  is  the  effect 
of  the  indorsement  to  and  discounting  of  a  bill  by  one  of 
the  acceptors.  That  is  an  important  point,  on  which  there 
is  no  direct  authority.  It  must  therefore  be  considered 
what  is  the  nature  of  the  contract  entered  into  by  a  bill  of 
exchange,  and  what  by  law  operates  to  extinguish  the 
liability  upon  it.  Now  the  contract  of  the  acceptor  is  to 
pay  the  bill,  when  due,  to  any  holder  by  a  general  indorse- 
ment, provided  no  previous  holder  has  released  his  liability. 
No  doubt,  so  long  as  the  defendant  Harmer  held  this  bill, 

(a)  3  B.  &  Aid.  1.  {b)  5  Taunt.  192. 
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no  action  could  be  mamtained  upon  it  against  the  aoceptorsy  1845. 
because  the  plaintiff  and  defendant  moat  be  diffinrent  per- 
sons ;  bnt  it  does  not  tberefore  follow  that  the  negotiable 
character  of  the  bill  it  thereby  annihilated^  and  cannot  be 
revived  in  the  hands  of  another  person.  Bicharda  v. 
Sicbards  (a)  was  a  stronger  case  than  the  present  There 
a  married  woman^  being  an  administratrix,  received  money 
in  that  character,  and  lent  it  to  her  husband,  and  took  in 
return  for  it  the  jcnnt  and  several  promissory  note  of  her 
husband  and  two  other  persons,  payable  to  her  with  in- 
terest ;  and  it  was  heU,  tibat,  after  the  husband's  death,  the 
wife  might  sue  upon  it  against  either  of  the  other  makers. 
[Parte,  B. — We  had  this  question  before  this  Court  some 
years  ago  and  held  that  the  only  difficulty  was  the  tech- 
nical one,  which  arose  from  the  circumstance  of  the  same 
party  being  plaintiff  and  defendant ;  but  that,  as  soon  as' 
that  was  removed  by  the  indorsement  of  the  bill  to  another 
person,  no  objection  remained(6).]  The  acceptor  cannot 
buy  the  bill  and  become  the  holder  in  a  different  right,  and 
thereby  extinguish  the  liability  upon  it  Even  if  the  cir- 
cumstances amount  to  a  covenant  not  to  sue  Harmer  on 
the  bill,  that  is  no  bar  to  the  action  as  to  the  other  parties 
liable  as  acceptors. 

These  pleas  are  also  bad,  on  the  ground  that  they 
amount  to  an  argumentative  traverse  of  the  indorsement 
to  the  {daintiff :  Marston  v.  Allen  (c). 

Jervis^  contrit. — ^First,  as  to  the  sufficiency  of  the  fourth 
and  fifth  pleas.  Taking  the  declaration  and  the  pleas  to- 
gether, it  is  sufficiently  alleged  that  Wood  was  the  holder 
of  the  bill  at  the  time  of  the  waiver  of  liability  by  him. 
The  declaration  states,  that  Wood  drew  the  bill  upon  the 
defendants,  and  that  they  accepted  it  payable  to  his  order. 


(o)  2  B.  &  Adol.  447.  &  W.  174. 

{h)  Marley  r.  Cuherwell,  7  M.  (c)  8  M.  &  W.  494. 


CASES    IN   THE   EXCHBQITEB, 

k  he  indorsed  it  to  the  plaintiff.  Then  the  pleas 
jy  that,  after  the  acceptance  and  b^ore  it  was  so  in* 

ied  to  the  plaintiff,  Wood  waived  the  acceptance,  &c. 
Therefore  the  alleged  waiver  was  before  any  person  had  ac- 
quired a  title  by  transfer  from  the  payee.  [Parke,  B. — ^The 
allegation  in  the  declaration  might  be  proved  by  Wood's 
indorsing  in  blank,  and  the  bill's  passing  through  ten  dif- 
ferent hands :  the  indorsement  to  the  plaintiff  is  not  com- 
plete until  it  is  in  his  hands.  Wood  may  have  parted  with 
the  bill  long  before.]  He  indorses  as  soon  as  he  puts  his 
name  on  the  back  of  it.  [Parke,  B. — ^But  the  plea  does 
not  say  that  the  waiver  by  him  was  before  he  put  his  name 
on  the  back,  but  before  the  indorsement  to  the  plaintiff, 
f .  e.  before  the  plaintiff  had  a  title  by  indorsement.  It  is 
quite  clear  this  is  a  good  objection  to  the  pleas.] 

Secondly,  as  to  the  construction  of  the  statute.  It  au- 
thorizes the  company,  by  ss.  6 — 8,  to  make  a  cemetery, 
and  build  chapels  and  other  works  therein.  Then  the 
46th  section,  for  these  purposes,  gives  the  directors  certain 
specific  powers,  which  are  followed  by  a  general  authority 
to  make  '^  contracts  and  bargains  touching  the  said  under- 
taking.'' Now  it  is  admitted  that  the  debt  in  respect  of 
which  this  bill  was  given  was  a  ''contract  or  bargain" 
within  the  act.  Then,  suppose  it  had  contained  a  stipula- 
tion for  payment  at  a  specified  future  day,  would  it  not 
have  been  good?  Now  a  bill  of  exchange  is  only  a  con- 
tract  of  that  description.  And  here  it  is  clear  that  the 
word  ''contract"  means  something  beyond  an  ordinary 
simple  contract  relating  to  the  construction  of  the  works, 
for  sect.  47  uses  the  words  "  contract  or  inetrumeni.'^  Then 
the  pleas  state  that  this  bill  was  accepted  by  the  defend- 
ants as  directors,  pursuant  to  the  act,  on  behalf  of  the 
company,  and  for  and  on  account  of  a  debt  due  from  the 
company  to  Wood,  which  had  been  contracted  by  the 
company  under  the  powers  of  the  act;  of  all  which  the 
plaintiff  had  notice.  With  respect  to  the  case  of  DicUn^ 
son  V.  Valpy,  it  is  no  doubt  true  that  such  a  company  cannot 
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iorrow  tnoney  on  bills ;  but  that  is  not  the  question  here.  ^  1845 
\Parktf  B. — Surely  the  act  never  intended  that  they  should 
negotiate  bills.  The  word  ''instrument/'  in  section  47, 
may  apply  to  something  which  does  not  amount  to  a  con- 
tract^ as  a  power  of  attorney  to  enter  upon  lands.]  There 
seems  no  reason  why  so  narrow  a  construction  should  be 
put  upon  it ;  bat^  at  all  events^  the  word  ''  contract  ^  will 
include  a  contract  by  bill  of  exchange.  [Porte,  B. — ^But 
then  we  must  look  to  the  whole  purview  of  the  act.  It  is 
quite  foreign  to  the  purposes  of  such  a  company  to  give 
bills  of  exchange.  Looking  at  the  whole  act,  it  seems  quite 
dear  that  the  legislature  never  intended  to  give  a  power 
to  negotiate  bills :  it  is  wholly  unnecessary  to  the  constitu- 
tion of  the  company.  Therefore,  if  the  directors  choose  to 
accept  a  bill,  it  is  their  own  affair.] 

Lastly,  the  tenth  and  following  pleas  afforded  a  good  an- 
swer to  the  action.  They  amount  to  this,  that,  before 
breach,  one  of  the  joint  contractors  paid  the  value  of  the 
contract.  Li  Richards  v.  Richards,  the  remedy  was  only 
suspended;  the  right  of  action  continued  in  the  wife, 
until  reduced  into  possession  by  the  husband.  FreaUey 
V.  Fox  (a)  is  an  authority  for  the  defendants.  It  was 
there  held,  that,  where  the  payee  and  holder  of  a  pro- 
missory note  appoints  the  maker  his  executor,  the  debt 
is  thereby  discharged,  and  no  action  can  be  maintained 
upon  the  note,  even  by  a  person  to  whom  the  executor 
has  indorsed  it.  In  Waiikford  v.  Warded  (6),  and  Cheet- 
ham  V.  Ward  (c),  there  dted,  the  appointment  by  the 
obligee  of  a  bond  of  the  obligor  as  his  executor,  was  in 
like  manner  held  to  be  a  discharge  or  release  of  the  debt. 
[Rolfe^  B. — In  Freahley  v.  Fox,  the  debt  was  due  upon  the 
note  when  the  maker  obtained  possession  of  it  as  executor. 
Parke,  B. — This  is  a  purchase  of  the  bill  by  Harmer  before 
it  is  due.]     Suppose  it  an  accommodation  bill,  and  that  aU 

(a)  9  B.  &  C.  130 ;  4  Man.  &        {b)  1  Salk.  299. 
Ry.18.  (c)  1  Bo0.&P.e3O. 

VOL.  XIV.  Ill  M.  W. 
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1845.  ^  the  three  co-makers  discounted  it  before  it  became  dne^ 
could  they  afterwards  haye  re-issued  it?  No,  for  it  is 
thereby  satisfied  as  to  them.  Then  the  diM^unting  by 
Harmer  is  the  same  as  by  all  the  three.  The  question  is 
not,  whether  it  is  payment  of  the  bill,  properly  so  called^ 
but  whether  afterwards  they  can  re-negotiate  it.  This  is 
in  truth  a  discharge  or  waiver  of  the  performance  of  the 
contract  before  breach,  and  is  no  more  than  an  expanded 
statement  of  the  defence  contained  in  the  fourth  and  fifth 
special  pleas  of  the  waiver  by  the  payee.  It  is  like  the  case 
of  King  v.  Gillett  (a),  where  a  plea  to  a  declaration  in  as- 
sumpsit, founded  on  mutual  promises  to  marry  within  a 
reasonable  time,  that  after  the  promiie,  and  before  any 
breach  thereof,  the  plaintiff  absolved,  exonerated,  and  dis- 
charged the  defendant  from  his  promise,  and  the  perform- 
ance thereof,  was  held  good.  [Parke,  B. — ^Your  plea  would 
be  bad,  unless  it  admits  that  a  prim&  facie  title  passed  from 
Harmer  to  the  plaintiff.  We  must  therefore  assume 
Harmer  to  have  acquired  the  property  in  the  bill  by  pay- 
ment or  purchase,  and  afterwards  transferred  it  to  the 
plaintiff  by  indorsement,  as  a  trustee  for  him.  If  so,  is 
there  any  objection  to  that  trustee  suing  ?  In  Freatiey  v. 
Fox,  the  bill  was  paid  as  much  as  it  could  be,  because  it 
was  payable  on  demand,  and  therefore  came  into  the  hands 
of  the  defendant  as  executor  after  it  was  due.]  Then  the 
twelfth  plea,  at  all  events,  raises  the  same  defence,  because 
it  alleges  that  the  indorsement  by  Harmer  to  the  plaintiff 
was  after  the  bill  became  due,  and  therefore  that  Harmer 
held  it  till  after  its  maturity.  It  was  then  satisfied,  and  so 
the  case  is  within  Freakley  v.  Fox:  he  cannot  demand  pay- 
ment of  himself,  and  therefore  he  pays  it  by  the  mere  fact 
of  his  holding  it  until  it  is  due.  He  cannot  then  elect 
whether  that  shall  operate  as  payment  or  not. 

Martin,  in  reply,  was  desired  by  the  Court  to  confine 
(a)  7  M  &  W.  66. 
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himself  to  the  question  on  the  twelfth  plea.    That  plea        1846. 

really  amounts  to  no  more  than  the  others.    In  Freakky  v. 

Fox,  the  debtor  was  appointed  the  executor  of  the  creditor ; 

that  is  an  utter  extinction  of  the  debt,  like  a  release  under 

seal,  not  merely  of  the  legal  remedy  for  the  debt :  Williams 

on  Executors,  1035.    But  the  debt  of  the  acceptor  of  a  bill 

of  exdiange  is  a  debt  transferable  by  the  delivery  of  the 

bill,  until  actual  payment  or  extinguishment  of  the  debt. 

[Parhe,  B. — The  difficulty  is,  how  it  could  have  been  paid 

more;  because,  when  it  became  due,  Harmer  was  himself 

both  creditor  and  debtor  for  the  whole  amount]  The  plea 

is  not  founded  on  the  defence  of  payment,  and  the  Court 

will  not  infer  the  fact. 

Pab&b,  B. — We  have  already  intimated  the  grounds 
upon  which  we  consider  that  all  the  pleas  are  bad  except 
the  last  three :  as  to  those  pleas,  we  will  take  a  few  days  to 
consider. 

Cur.  adv.  vult. 

Parks,  B.,  now  delivered  judgment. — ^This  was  an 
action  upon  a  bill  of  exchange  accepted  by  Harmer  and  the 
other  defendants,  and  there  were  several  pleas.  The  Court 
have  already  given  their  opinion  that  the  fourth,  fifth, 
seventh,  eighth,  and  ninth  pleas  were  bad,  for  the  reasons 
which  were  assigned  at  the  time  of  the  argument ;  but  the 
Court  reserved  its  opinion  upon  the  tenth,  eleventh,  and 
twelfth  pleas. 

The  tenth  and  eleventh  pleas  in  substance  state,  that 
Wood,  who  was  the  payee  of  the  bill  accepted  by  Harmer 
and  the  other  defendants,  indorsed  over  the  bill  to  Harmer; 
that  Harmer  paid  a  valuable  consideration  for  it,  and  after- 
wards it  was  indorsed  over  to  the  plaintiff,  without  value  in 
the  one  plea,  with  notice  in  the  other.  Upon  those  pleas 
the  Court  have  already  intimated  a  strong  opinion,  that,  in 
point  of  substance,  they  are  no  answer  to  the  action ;  but 

I  ii2 
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1845.  it  is  unnecessary  to  give  a  final  and  conclasive  opinion  on 
the  point  There  is  some  doubt  about  the  effect  of  the 
twelfth  plea^  which  states  that  the  bill^  when  dne^  was  in 
the  hands  of  Harmer,  as  indorsee  of  Wood^  being  himself 
one  of  the  persons  liable  to  pay  as  acceptor,  and  therefore, 
it  was  argued,  it  could  not  be  afterwards  transferred.  As 
to  that  point,  the  Court  feel  a  yery  considerable  doubt ;  but 
it  is  unnecessary  to  give  any  opinion  upon  it,  because  there 
is  one  objection  pointed  out  by  the  special  demurrer,  com- 
mon to  all  the  three  last  pleas,  which  is,  that  they  are  an 
argumentative  traverse  of  the  indorsement,  and  do  not 
confess  and  avoid  it  Now  these  three  pleas  all  of  them 
state,  that,  after  the  making  and  accepting  of  the  bill,  and 
before  it  became  due,  the  same  was  delivered,  so  accepted 
by  the  defendants,  to  Wood,  who  was  the  payee;  and  that, 
after  the  bill  was  so  accepted  and  delivered  as  aforesaid, 
and  while  Wood  was  holder  and  payee,  then  that,  before 
the  bill  became  due,  Wood  indorsed  the  bill  to  Harmer. 
It  does  not  say  that  he  indorsed  the  bill  in  blank,  so  that 
it  could  be  afterwards  transferred  to  any  body,  but  simply 
that  he  indorsed  it  to  Harmer ;  and  then  the  plea  goes  on 
to  state,  that  he  did  so  with  the  intention  to  divest  himself 
of  all  title  to  the  bill,  and  that  Harmer  afterwards  deli- 
vered the  bill  to  the  plaintiff.  There  is  no  admission  of 
any  title  in  the  plaintiff,  unless  the  bill  was  previously  in- 
dorsed in  blank ;  and  therefore  it  is  only  an  admission  that 
the  plaintiff  was  owner  of  the  bill  by  delivery,  and  not  by  in- 
dorsement ;  and  consequently,  the  plea,  strictly  construed 
(and  it  must  be  strictly  construed  against  the  defendants), 
amounts,  not  to  a  confession  and  avoidance,  but  to  an  ar- 
gumentative denial  of  the  indorsement.  That  objection, 
being  pointed  out  by  the  special  demurrer,  must  prevail; 
and  we  hold,  upon  this  ground,  that  all  these  pleas  are  bad. 
The  pleas  ought  to  have  concluded  with  a  traverse  of  the 
indorsement,  or  should  have  confessed  and  avoided,  by 
stating  that  the  bill  was  indorsed  to  Harmer  in  blank,  so 
that  he  by  simple  delivery  could  transfer  it  to  the  plaintiff. 
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and  so  that  the  plaintiff  might  then  allege  the  bill  to  have 

been  indorsed  by  Wood  to  him.     This  objection  to  the 

three  last  pleas  is  fatal,  and  it  becomes  unnecessary,  there- 

fore,  to  give  any  opinion  whether  the  twelfth  plea  is  in 

substance  good  or  not. 

Judgment  for  the  plaintiff. 


1845. 


Stbslb 

V. 
HAByBR. 


DiETRICHSEN  V.  GlUBILEI. 


Dee.  4. 


Assumpsit.— The  first  count  of  the  declaration  stated,  Decbration  in 
that  whereas  the  defendant  had  become  and  was  tenant  to  ed,  that  the  de- 
the  plaintiff  of  certain  rooms,  on  the  terms  that  the  defend-  ^^^  ild  was ' 
ant  should  not  allow  any  nails  to  be  driven  into  the  walls,  *?^*i**  ?* 

^  '   plaintiff  of  eer. 

and  that  if  any  damage  should  arise  from  so  doing,  the  de-  tain  rooms,  on 

fendant  should  pay  the  costs  of  repairing  the  same  on  va-  the  defendant 

eating  the  apartments ;  and  that,  in  consideration  thereof,  Sy'^^^^to^^ 

the  defendant  then  promised  the  plaintiff  to  use  the  rooms  *^^«^  "jS,5tf 

in  a  tenantlike  manner,  and  not  to  allow  any  nails  to  be  any  duni^ 

driven  as  aforesaid ;  and  that  if  any  damage  should  arise  from  so  doing, 

therefrom,  the  defendant  would  pay  the  costs  of  repairing  ^^j^^^^2^ 

ing  the  same  on 
vacating  the  apartmentB ;  and  that,  in  connderation  thereof,  the  defendant  promised  the  plaintUf 
to  nse  the  rooms  in  a  tenantlike  manner,  and  not  to  sllow  anj  nails  to  be  drhren  mto  the 
walls,  &c.  &c.  The  declaration  then  averred,  that  the  defendant  quitted  possession  of  the  rooms, 
and  lUleged  as  a  breach,  that  he  did  not  nse  the  rooms  in  a  tenantlike  manner,  bnt,  on  the  con- 
trary thereof,  pulled  down  bells  and  broke  chimney-pieces  and  stoves,  and  drove  nails  into  the 
walls ;  and  although  the  costs  of  repairing  the  injuries  of  the  walls  amounted  to  j^l50,  he  had 
not  paid  that  sum,  or  any  part  thereof,  to  the  plaintiff  :—HtfM,  on  general  demurrer,  that  this 
declaration  shewed  a  sufficient  consideration  for  the  defendant's  promise,  by  alleging  that  he  had 
become  tenant  on  the  terms  of  the  special  agreement,  and  that  it  was  not  necessary  to  allege 
that  he  became  tenant  to  the  plaintiff  at  his  £e  plaintiff's  request.  Secondly,  that  the  breadi 
was  sufficient,  although  it  was  not  alleged  that  the  bells,  stoves,  &c.,  were  the  property  of  the 
plaintiff.  Thirdly,  that  there  was  no  variance  between  the  promise  and  the  breach,  by  reason  of 
the  promise  being  that  the  defendant  should  pay  the  costs  of  the  repairs  generally,  and  the  breach 
that  he  did  not  pay  them  to  the  plaintiff. 

A  plea  to  this  count  stated,  that,  after  the  making  of  the  promise,  so  far  as  related  to  the 
driving  of  the  nails,  the  defendant  paid  the  costs  of  repairing  the  injuries  occasioned  thereby: — 
Held  bad,  as  answering  only  a  part  of  the  count. 

Another  count  of  the  declaration  was  framed  upon  a  promise,  that,  in  consideration  of  the 
plaintiff  permitting  a  brass  plate  to  be  fixed  on  th^  outer  door  of  the  house,  the  defendant  would 
cause  a  new  outer  door  to  be  made  and  fixed  up  in  the  entrance  of  the  house  on  the  expin- 
tion  of  the  tenancy.  To  this  count  the  defeodant  pleaded,  that  he  was  ready  and  willing,  and 
tendered  and  offered  to  the  plaintiff  to  cause  a  new  door  to  be  made,  &c.,  which  offer  Uie  plain- 
tiff refused  to  accept,  and  prevented  the  defendant  from  causing  it  to  be  made  and  fixed  up, 
and  refused  to  allow  him  to  enter  into  the  house  for  that  purpose :  and  the  plaintiff  wfaoUy 
declined  and  disavowed,  and  discharged  the  defendant  from  carrying  the  said  agreement  and 
promise  Info  effect  i-^Held  bad  for  duplicity. 
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1846.         all  injuries  occasioned  thereby.     The  declaration  then 
DiETucBtBN    averred,  that  the  defendant  qaitted  possession  of  the  said 
V.  rooms,  and  alleged  as  a  breach,  that  he  did  not  use  the 

said  rooms  in  a  tenant-hke  manner,  but,  on  the  contrary 
thereof,  pulled  down  divers  bells,  and  broke  and  destroyed 
divers  chimney-pieces  and  stoves,  and  drove  nails  into  the 
walls;  and  although  the  costs  of  repairing  the  injuries  of^ 
and  thereby  occasioned  to,  the  walls  amounted  to  a  large 
sum  of  money,  to  wit,  £150,  yet  the  defendant  had  not  paid 
the  said  sum  of  £150,  or  any  part  thereoi^  to  the  plaintiff. 

The  second  count  stated,  that,  in  consideration  of  the 
plaintiff  permitting  a  certain  brass  plate  to  be  fixed  to  the 
outer  door  of  the  house,  and  to  remain  there  during  the 
tenancy,  the  defendant  promised  the  plaintiff  to  cause  a 
new  outer  door  to  be  made  and  fixed  up  in  the  entrance  of 
the  dwelling-house  at  the  expiration  of  the  tenancy ;  that 
although  the  brass  plate  was  fixed,  and  remained  upon  the 
door  during  the  tenancy,  yet  the  defendant  did  not  nor 
would  at  any  time  cause  a  new  door  to  be  made  and  fixed 
up  in  the  said  dwelling-house. 

Plea  to  the  first  count :  *^  And  for  a  further  plea  in  this 
behalf  to  the  said  first  count,  the  defendant  says,  that, 
after  the  making  of  the  promise  in  the  said  first  count 
mentioned,  so  far  as  relates  to  the  driving  of  the  said  nails 
in  that  count  mentioned,  he  the  defendant  paid  the  costs  of 
repairing  the  injuries  occasioned  by  the  driving  of  the 
nails,''  &c.,  concluding  to  the  country. 

Plea  to  the  second  count :  '^  That,  before  the  commence- 
ment of  this  suit,  to  wit,  on  &c.,  the  defendant  was  ready  ' 
and  willing,  and  then  tendered  and  offered  to  the  plaintiff^  I 
to  cause  a  new  door  to  be  made  and  fixed  up  in  the  en-  j 
trance  of  the  said  messuage  or  dwelling-house,  to  accept  I 
which  said  offer  the  plaintiff  did  then  wholly  refuse,  and  i 
did  then  wholly  forbid  and  prevent  the  defendant  from  ' 
causing  the  said  door  to  be  so  made  and  fixed  up  as  afore-  i 
said,  and  hath  since  and  doth  still  wholly  refuse  to  allow 
the  defendant  to  enter  into  and  upon  the  said  messuage 
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or  dwelling-honse  for  the  purpose  of  causing  the  said  door        1845. 
to  be  so  made  and  fixed  up  as  aforesaid.    And  the  plaintifi^,  Dibtmchsbn 
to  wit,  on  &c.,  wholly  declined  and  disavowed,  and  dis-      giubi«i 
charged  the  defendant  from  the  carrying  the  said  agree- 
ment and  promise  in  the  said  second  count  mentioned  into 
execution,  for  which  reason,  and  no  other,  the  defendant  did 
not,  upon  or  before  the  expiration  of  the  said  tenancy,  nor 
hath  he  at  anytime  since,  hitherto  caused  such  new  door  to 
be  made  and  fixed  up  in  the  said  entrance  of  the  said  mes- 
suage or  dwelling-house,  according  to  the  tenor  and  effect, 
true  intent  and  meaning,  of  his  promise  in  that  behalf." — 
Verification. 

Special  demurrer  to  the  plea  to  the  first  count,  assign- 
ing for  cause,  that  it  professes  to  answer  the  whole  of  the 
first  count,  but  in  fact  answers  a  part  only,  namely,  that 
which  relates  to  the  driving  the  nails  into  the  walls. 

Special  demurrer  to  the  plea  to  the  second  count,  assign- 
ing for  cause,  that  the  plea  is  multifarious  and  double,  in 
this,  that  it  first  alleges  that  the  plaintiff  prevented  the 
defendant  from  performing  the  agreement ;  and  secondly, 
that  the  plaintiff  discharged  the  defendant  firom  the  per- 
formance of  it. 

Joinder  in  demurrer. 

Bovill,  in  support  of  the  demurrers. — The  third  plea  is 
bad  in  form.  It  professes  to  answer  the  whole  of  the 
first  count,  whereas  in  fact  it  is  an  answer  only  to  that 
part  which  relates  to  the  driving  of  the  nails  into  the  wall. 
That  is  a  fatal  defect :  Putney  v.  Swann  (a),  Hughes  v. 
Pool{b),  Barratt  v.  Goddard  (c). 

The  sixth  plea  is  also  bad,  as  containing  two  distinct 
answers  to  the  second  count  of  the  declaration  :  first,  that 
the  defendant  was  ready  and  willing,  and  tendered  and 
offered  to  plaintiff,  to  cause  the  new  door  to  be  made,  which 
the  plaintiff  prevented  him  from  doing;    and  secondly, 

(a)  2  M.  &  W.  72.  N.  R.,  959. 

(b)  6  Man.  &  G.  271 ;  6  Scott,      (c)  1  Dowl.  P.  C,  N.  S.,  874. 
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1845.        that  the  plaintiflf  discharged  the  defendant  from  the  carry* 
DmmicHssir  ^^S  ^^  ^^  agreement  and  promise  into  execution.     The 
GiuMLu      latter  wonld  of  itself  have  been  an  answer:    JSRay  ▼. 
Gilkii  {a). 

Ball,  contra. — ^The  third  plea  is  in  substance  an  answer 
to  the  whole  of  the  first  count ;  for  the  residue  of  the 
county  which  is  not  expressly  answered,  relates  to  the 
pulling  down  of  the  bells,  and  destroying  the  chimney- 
pieces  and  stoves ;  and  it  is  not  alleged  that  those  articles 
were  the  property  of  the  plaintiff.  The  plaintiff  ia  not 
entitled  to  damages  in  respect  of  goods  which  are  not 
alleged  to  be  his  property :  Priichard  v.  Long  (i).  But^ 
further,  this  destruction  of  the  property  is  mere  matter 
of  aggravation,  and  so  not  traversable.  [Parke,  B. — ^The 
breach  is,  that  the  defendant  did  not  use  the  premises  in 
a  tenant-like  manner,  but,  on  the  contrary  thereof,  pulled 
down  divers  bells,  and  broke  and  destroyed  chimn^- 
pieces  and  stoves,  and  drove  nails  into  the  walls.  That  is 
quite  a  sufficient  averment;  it  does  not  signify  to  whom 
they  belonged.] 

But  the  first  count  of  the  declaration  is  defective  in 
substance,  by  reason  of  a  variance  between  the  promise 
and  the  breach.  The  promise  is,  generally,  that  the  de- 
fendant will  pay  the  costs  of  the  repairs;  whereas  the 
breach  is,  that  he  did  not  pay  the  costs  of  the  repairs  to 
the  plaintiff.  It  is  consistent  with  the  promise,  as  alleged, 
that  the  defendant  may  have  been  bound  to  pay  the  costs 
of  the  repairs  directly  to  the  persons  who  did  the  worL 
The  breach  ought  to  be  assigned  in  the  words  of  the  con- 
tract, or  in  words  which  are  co-extensive  with  it  in  import 
and  effect:  1  Chitty  on  Pleading,  341,  (7th  edit).  Fur- 
ther,  there  is  no  direct  allegation  that  the  walls  have 
been  repaired  at  all.  Again,  the  declaration  is  defective, 
in  not  averring  that  the  defendant  became  tenant  at  the 
request  of  the  plaintiff.    Many  cases  exist  where  a  man 

(a)  7  M.  &  W.  55.  (b)  9  M.  &  W.  666;  1  Dowl.,  N.  S.,  833. 
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may  be  tenant,  without  being  liable  as  stated  in  this  declara-        1845. 
tion.    It  may  be  that  the  plaintiff  was  assignee  of  the  Diitricbsbk 
reversion,  and  that  no  new  contract  of  tenancy  had  been     givbiui. 
created  between  him  and  the  defendant    On  this  point 
he  referred  to  Chownes  y.  Brown  (a). 

Lastly,  the  sixth  plea  is  a  good  answer  to  the  second 
count.  It  is  framed  according  to  the  precedent  in  Chitty's 
Pleading,  voL  8,  p.  198,  (7th  edit.) 

Bamll,  in  reply. — The  declaration  is  good.  It  shews  a 
good  consideration  for  the  defendant's  promise,  by  alleg- 
ing that  he  had  become  and  was  tenant  on  the  terms  of  the 
special  agreement,  and  it  was  unnecessary  to  state  that  he 
became  tenant  at  the  plaintiff's  request.  [Parke^  B. — 
Would  the  averment,  that  the  defendant  had  become  and 
was  tenant,  be  supported  by  proof  that  the  plaintiff  was 
assignee  of  the  reversion?  Can  the  assignee  of  any  re- 
version on  a  parol  lease  take  advantage  of  the  agreement, 
and  bring  an  action  of  assumpsit  against  the  tenant?] 
There  the  party  does  not  become  tenant,  unless  a  new 
tenancy  be  created  between  the  parties ;  but  here  the  de- 
claration states  that  the  defendant  had  become  and  was 
tenant  on  the  terms  of  the  agreement^  and  he  is,  therefore, 
bound  to  perform  them  :  Richardson  v.  Gifford  (b) .  [Parke, 
B.,  referred  to  Broum  v.  Crump  (c)].  There  it  was  sought 
to  engraft  a  special  contract  on  the  mere  relation  of  land- 
lord and  tenant.  Granger  v.  Collins  (d)  is  to  the  same 
effect. 

Pabke,  B. — On  consideration,  I  think  that  the  de- 
claration is  sufficient,  at  aU  events  on  general  demurrer. 
With  respect  to  the  objection,  that  there  is  no  allegation 
that  the  defendant  became  tenant  to  the  plaintiff  at  the 
request  of  the  plaintiff,  I  think  such  an  allegation  was 
not  necessary  in  this  case;  for,  under  a  traverse  of  the 

(a)  14  Law  J.,  N.  S.,  Ezch.,  216.       (c)  I  Manh.  567. 
{b)  1  Ad.  &  £U.  52.  {d)  6  M.  &  W.  458. 
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1845.  ayerment  that  the  defendant  became  tenant  on  the  teruM 
DiBTRicHSKH  alleged  in  the  declaration^  the  plaintiff  would  be  bound  to 
GiuwLKi.  prove  that  the  defendant  entered  into  the  agreement 
therein  stated.  The  case  is  distinguishable  from  those  in 
which  nothing  is  stated  as  the  consideration  for  the  pro- 
mises^ besides  the  mere  relation  of  landlord  and  tenant. 
That  relation^  in  strictness,  only  creates  an  obligation  not 
to  commit  waste.  Thus,  in  Brown  v.  Crump,  where  the  de- 
claration stated,  that,  in  consideration  that  the  defendant 
had  become  tenant  to  the  plaintiff  of  a  farm,  the  defend- 
ant undertook  to  make  a  certain  quantity  of  fallow,  and  to 
spend  £60  worth  of  manure  thereon  every  year,  the  Court 
of  Common  Pleas  held  the  declaration  bad  on  general  de- 
murrer. But  here  it  is  stated  that  the  defendant  became 
tenant  on  the  terms  that  he  should  not  drive  nails  into  the 
walls,  and  that  he  should  use  the  premises  in  a  tenant-like 
manner ;  and  that  imports  the  allegation  that  there  was  an 
original  contract  between  the  parties  to  that  effect. 

With  respect  to  the  pleas,  the  plea  to  the  first  count  is 
clearly  bad,  for  it  is  pleaded  to  the  whole  count,  and  an- 
swers but  a  part  of  it.  The  other  plea  is  also  bad  for 
duplicity;  it  attempts  to  set  up  a  double  answer.  Besides, 
there  is  no  offer  to  perform  the  contract  at  the  time  when 
the  defendant  was  bound  to  perform  it,  namely,  at  the 
end  of  the  term;  it  is  consistent  with  every  allegation  in 
the  plea  that  the  offer  was  made  at  the  beginning  of  the 
term.  Then  the  breach  alleged  in  the  first  count  is  suf- 
ficient, for  it  must  be  inferred  that  the  chimney-pieces, 
and  other  articles  said  to  have  been  damaged,  were  fix- 
tures, and  so  belonged  to  the  plaintiff.  The  second  breach 
is  also  well  assigned,  because  the  contract  between  the 
parties  is  not  that  the  defendant  should  repair  the  damage 
done  by  driving  the  nails  into  the  walls,  but  that  he  should 
pay  the  costs  of  the  repairs ;  which  must  mean  that  he  is 
to  pay  the  costs  to  the  landlord,  who  is  to  employ  the 
workmen  to  do  the  repairs. 
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The  defendant  may  amend  on  payment  of  costs^  other-         1845. 
wise  there  must  be  judgment  for  the  plaintiff.  Ditoich  ■ 

r. 
Alderson^  B.,  Rolf£,  B.,  and  Platt,  B.,  concnrred.  Giobilki. 

Leave  to  amend  on  payment  of  costs ;  otherwise 

Judgment  for  the  plaintiff. 


YoRSTON  V.  Fethxr.  Dee.  5. 

UeBT  for  goods  sold  and  delivered^  money  lent.  Sec.  In  an  action  of 

Plea,  that,  after  the  making  of  the  contracts,  and  after  gold,  mon^^ 
the  accruing  of  the  causes  of  action  in  the  declaration  JSfendMit  **** 
mentioned,  and  before  the  commencement  of  the  suit,  to  wit,  pjf«led,  that, 

,      ,  after  the  ac- 

on  &c.,  the  plaintiff  had  petitioned  the  Court  for  the  Belief  of  cming  of  the 
Insolvent  Debtors,  under  the  1  &  2  Vict.  c.  110;  and  that  m?b^orethe 
the  usual  vesting  order  had  been  made  by  that  C!ourt  on  ^1^^°}^** 
the  day  and  year  aforesaid,  to  vest  in  the  provisional  as-  plaintiff  had 
signee  of  insolvent  debtors  in  England  all  the  real  and  Court  for  the 
personal  estate  and  effects  of  the  plaintiff,  &c.,  and  all  ▼^t^DcbtorT^" 
the  future  right,  title,  interest,  and  trust  of  the  plaintiff  to  ^^*""  ^  *  ^ 
any  real  or  personal  estate,  &c.,  which  the  plaintiff  might  and  that,  byyir- 
purcbase,  or  which  might  revert,  descend,  be  devised  or  of  that^oortr 
bequeathed  to  him,  before  he  should  become  entitled  to  J^^prw^ 
his  final  discharge  in  pursuance  of  the  said  act,  according  had,  before  the 

.  commenoement 

to  the  adjudication  made  in  that  behalf;  or,  in  case  the  of  the  suit, 
plaintiff  should  obtain  his  full  discbarge  from  custody  inth™p7o"*^^ 
without  any  adjudication  being  made  by  the  said  Court,  J!^**  ^j. 
then  before  the  plaintiff  should  be  so  fully  discharged  from  cation,  that, 
custody,  and  all  debts  due  or  growing  due  to  the  plaintiff,  ing  order  waa~ 
or  to  be  due  to  him  before  such  discharge  as  aforesaid ;  by  p]ain^ff>g  p^. 
virtue  of  which  order,  and  of  the  statute,  the  debts  and  ti«on  waa  du- 

'  '  mused  bj  the 

said  Court,  and 
he  was  dis- 
charged from  custody  without  taking  the  benefit  of  the  act : — ffeld,  that  the  replication  was 
bad,  inasmuch  as  the  dismissal  of  the  petition  must  be  taken  to  have  been  since  the  action  was 
commenced,  and  could  not  giro  anj  title  to  sue,  when  none  existed  at  the  time  the  action 
wns  brought. 
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1845.  sums  of  money  in  the  declaration  mentioned^  then  and 
hefiJTe  the  commencement  of  this  suit,  became  and  were 
vested  in  the  said  provisional  assignee ;  which  said  vesting 
order  still  remains  in  fiill  force  and  effect,  &c. 

Replication,  that,  after  the  making  of  the  vesting  order 
in  the  plea  mentioned,  to  wit,  on  the  80th  of  Jane,  1845, 
it  was  duly  ordered  by  the  said  Court  for  the  Relief  of 
Insolvent  Debtors,  that  the  said  petition  of  the  plaintiff 
in  the  plea  mentioned  should  be  dismissed,  the  plaintiff 
having  been  discharged  from  custody  without  taking  the 
benefit  of  the  said  act,  and  the  said  petition  was  thereby 
then  dismissed  by  the  said  Court ;  and  that  the  said  pro* 
visional  assignee  had  not  received,  nor  the  defendant  paid 
to  him,  the  debt  and  monies  in  the  declaration  mentioned 
and  demanded,  or  any  of  them,  or  any  part  thereof,  &c. 

Special  demurrer,  and  joinder  in  demurrer. 

Willes,  in  support  of  the  demurrer. — The  replication  is 
bad,  for  it  is  consistent  with  it  that  the  order  of  the  Court 
of  Insolvent  Debtors  for  the  dismissal  of  the  petition  was 
made  after  plea  pleaded,  as,  since  the  new  rules,  facts  al- 
leged in  pleading  cannot  be  taken  to  have  existed  until 
just  before  the  time  of  plea  pleaded :  Tucker  v.  Webster  (a), 
Allen  V.  Hopkins  (&).  The  plaintiff  is  therefore  not  entitled 
to  recover,  for  he  must  have  had  a  cause  of  action  at  the 
time  of  the  suing  out  of  the  writ :  Com.  Dig.  '^  Action,"  (E.) 

F.  V.  Lee,  contra. — ^The  question  in  this  case  turns  on  the 
construction  of  the  37th  section  of  the  1  &  2  Vict.  c.  110, 
which  enacts,  that,  ''upon  filing  his  petition  by  a  prisoner,  or 
,  the  filing  of  such  petition  by  his  creditor,  and  the  evidence 
in  support  thereof,  as  the  case  may  be,  it  shall  be  lawful  for 
the  Court  for  the  Belief  of  Insolvent  Debtors,  and  such  Court 
is  hereby  authorised  and  required,  to  order  that  all  the 

C«)  10  M.  &  W.  371.  (6)  13  M.  &  W.  M. 
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real  and  personal  estate  and  effects  of  snch  prisoner^  both         1846. 
ifithin  this  realm  and  abroad,  except  the  wearing  apparel, 
bedding,  and  other  such  necessaries  of  such  person  and  his 
family,  and  the  working  tools  and  implements  of  snch  pri- 
soner, not  exceeding  in  the  whole  the  valae  of  £20,  and 
all  the  future  estate,  right,  title,  interest,  and  trust  of  such 
prisoner  in  or  to  any  real  and  personal  estate  and  effects, 
within  this  realm  or  abroad,  which  such  prisoner  may  pur- 
chase, or  which  may  revert,  descend,  be  devised  or  be- 
queathed, or  come  to  him  before  he  shall  become  entitled 
to  his  final  discharge  in  pursuance  of  this  act,  according 
to  the  adjudication  made  in  that  behalf,  or,  in  case  such 
prisoner  shall  obtain  his  full  discharge  from  custody  with- 
out any  adjudication  being  made  by  the  said  Court,  then 
before  such  prisoner  shall  be  so  fully  discharged  from  cus- 
tody ;  and  all  debts  due  or  growing  due  to  such  prisoner, 
or  to  be  due  to  him  or  her  before  such  discharge  as  afore- 
said, shall  be  vested  in  the  provisional  assignee  for  the 
time  being  of  the  estates  and  effects  of  insolvent  debtors 
in  England,  and  such  order  shall  be  entered  of  record  in 
the  same  court,  and  such  notice  thereof  shall  be  published 
as  the  said  court  shall  direct ;   and  such  order,  when  so 
made,  shall,  without  any  conveyance  or  assignment,  vest 
all  the  real  and  personal  estate  and  effects  of  such  pri- 
soner, and  all  such  future  real  and  personal  estate  and 
effects  as  aforesaid,  of  every  nature  and  kind  whatsoever,  and 
all  such  debts  as  aforesaid,  in  the  said  provisional  assignee : 
Provided  always,  that,  in  case  the  petition  of  any  such  pru 
soner  shall  be  dismissed  by  the  said  Court,  such  vesting  order 
made  in  pursuance  of  such  petition  shall,  from  and  after  such 
dismission,  be  null  and  void  to  all  intents  and  purposes;  Pro- 
vided also,  that,  in  case  any  such  vesting  order  as  afore- 
said shall  become  null  and  void  by  the  dismission  of  the 
prisoner's  petition,  all  the  acts  theretofore  done  by  the 
said  provisional  assignee,  or  any  person  or  persons  acting 
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1845.^  under  his  atithority,  according  to  the  provisions  of  this  act, 
shall  be  good  and  valid.''  By  that  section,  a  vesting  order 
obtained  by  an  imolvent  is  rendered  nnll  and  void  to  all 
intents  and  purposes ;  and,  as  a  consequence  of  the  dis- 
missal of  the  petition,  all  parties  must  be  remitted  to  the 
rights  which  they  had  prior  to  the  vesting  order  being 
made.  The  intermediate  acts  of  the  provisional  assignee 
are  protected  by  the  subsequent  words  of  that  section. 

Parke,  B. — Independently  of  the  proviso  in  the  37th 
section  of  this  act,  it  is  quite  plain  the  plaintiff  could  have 
no  right  to  maintain  this  action.  Then,  does  that  proviso 
give  him  the  right  ?  We  must  take  it,  that  at  the  time  the 
plaintiff  commenced  this  suit  he  had  no  cause  of  action, 
and  that  in  the  interval  between  that  time  and  the  dis- 
missal of  the  petition,  the  defendant  had  a  good  answer  to 
the  plaintiff's  claim ;  and  if  the  statute  gives  him  a  title  to 
maintain  the  action  now,  he  having  had  none  when  he 
sued  out  the  writ,  it  does  that  which  is  unknown  to  the 
law  in  any  other  case.  That,  however,  is  not  so;  the  words 
in  the  37  th  section, ''  in  case  the  petition  of  any  prisoner 
shall  be  dismissed,  the  vesting  order  made  in  pursuance  of 
it  shall,  from  and  after  such  dismission,  be  null  and  void 
to  all  intents  and  purposes/'  can  only  mean  that  it  shall 
be  null  and  void  from  the  time  it  is  declared  so  by  the  In- 
solvent Debtors  Court  In  the  case  of  an  administration, 
a  man  cannot  sue  out  a  writ  as  administrator,  until  he 
has  obtained  his  letters  of  administration,  although,  when 
he  has  obtained  them,  all  tortious  acts  done  to  the  de- 
ceased's property  relate  back  to  the  time  of  his  death,  so 
as  to  enable  the  administrator  to  sue  for  them.  Our  judg- 
ment must  be  for  the  defendant. 

Alderson,  B. — The  defendant  had  a  good  defence  when 
the  action  was  brought  and  at  the  time  the  plea  was 
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pleaded.     How  can  an  act  done  by  others  subsequently  1845. 

take  away  that  defence  ?    The  act  may  be  used  as  a  shield,  Yorstok 

but  not  as  a  sword.  v- 


Fethbe. 


Rolfs,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendant. 


SuTCLiFFE  V.  Brooke  (a). 

IHIS  was  an  action  of  debt  brought  by  the  plaintiff,  as  Debt.— The  de- 
assignee  of  one  Jonas  Ingram,  who  had  been  discharged  as  ^^^^i^Son*' 
an  insolvent  debtor  under  the  statute  1  &  2  Vict.  c.  110.  J*db«cn 

brought  by  the 

The  declaration  stated,  that  an  action  by  the  now  plain-  plaintiff,  aa  ai. 

tiff,  as  such  assignee,  had  been  brought  to  recover  iElOOO,  kiMhent,'to 

due  to  the  insolvent ;  that,  after  issue  joined,  all  matters  SSe^^'the^ki^^ 

in  difference  in  the  action  and  between  the  parties  were.  «>Weiit;  that 

all  matters  in 

by  a  judge's  order  and  consent,  referred  to  arbitration,  difference  in 
so  as  the  arbitrator  should  make  his  award  on  or  be-  betwrn^UiT 
fore  the  1st  of  November  then   next.    The  declaration  ^^^7^ 

referred  to  ar- 

then  alleged,   that  "  thereupon,  in    consideration  of  the  bitration,  and 

plaintiff  then  agreeing^  at  the  request  of  the  defendant,  eonnderaiion 

to  abide  by,  perform,  and  fulfil  the  award,  so  to  be  made  /{jlf  af/^ijf 

as  aforesaid  on  his  the  plaintiff's  behalf,  the  defendant  *o  perform  the 

*  '  ^  award  on  his 

then  agreed  with  the  plaintiff  to  abide  by,  perform,  and  behalf,  the  de. 
fulfil  the  same  on  his  the  defendant's  behalf/'  that  the  toVrform^e 
arbitrator  afterwards  made  his  award,  and  did  thereby  JJJslf^'t^ 
find  that  the  plaintiff,  as  such  assignee,  was  entitled  to  re-  ^^  arbitrator 

^  o        '  awarded  that 

cover  from  the  defendant  the  sum  of  372/.  8«.,which  sum  the  plaintiff 
he  then  ordered  to  be  paid  by  the  defendant  to  the  plain-  i^^yer  from^^ 

the  defendant 
the  sum  of 
372/.  3«.,  and  stated,  that,  in  finding  that  sum  to  be  dae  to  the  plaintiff,  he  had  allowed  for  all  and 
singular  the  sums  which  were  ever  paid  to  the  insoUent  before  he  became  audi  insohent.  The 
declaration  then  averred  that  the  defendant  had  not  paid  the  sum  awarded : — Held,  that  the 
aTcrment  of  mutoal  promises  made  it  an  action  of  debt  on  a  promise  to  perform  die  award 
when  made,  and  not  an  action  of  debt  on  the  award  itself;  and  that  the  declaration  was  there- 
fore bad. 

(a)  This  case  was  decided  in  Michaelmas  Term  {Nw,  19). 
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1845.  tiff.  And  the  said  arbitrator  thereby  declared^  that,  in 
finding  the  said  sum  of  372/.  Ss.  to  be  due  to  the  plaintiff^ 
he  had  allowed  to  the  defendant,  and  given  credit  to  him 
for,  all  and  singnlar  the  sum  and  sums  which  were  ever 
paid  by  the  defendant  to  Jonas  Ingram,  before  he  became 
such  insolvent  debtor.  The  arbitrator  also  ordered  the  de- 
fendant to  pay  the  costs  of  the  reference  and  award.  The 
declaration  then  alleged,  that  the  costs  of  the  plaintiff  were 
taxed  at  280/.  15^.,  of  which  the  defendant  had  notice,  and 
was  afterwards  requested  to  pay  the  sums  of  372/L  3«.  and 
280/.  16^.,  which  he  refused  to  do. 

Special  demurrer  and  joinder  in  demurrer. — 

Atherton,  in  support  of  the  demurrer. — ^First,  this  is  not 
an  action  of  debt  upon  the  award,  but  on  mutual  promises 
to  abide  by  the  award,  which  necessarily  refers  to  a  time 
prior  to  the  award;  and  an  action  of  debt  imder  such 
circumstances  is  quite  without  precedent :  no  such  form 
of  action  is  to  be  found.  In  Watson  on  Awards,  p.  281, 
it  is  said,  "  There  are  three  forms  of  remedy  for  enforcing 
the  payment  of  money  due  on  an  award :  1st,  an  action 
of  debt  on  the  bond  given  for  the  performance  of  the  award; 
2ndly,  an  action  of  debt  on  the  award  itself;  and,  Srdly, 
an  action  of  covenant  or  assumpsit  on  mutual  promises  to 
abide  by  an  award.''  That  doctrine  is  supported  by  the  pre- 
cedents i—flan^ard**  Entries,  13,  89;  RastaU's  Entries, 
158,  156;  Liber  PhcUandi,  19,  107,  116;  1  Wentw. 
Plead.  90,  100;  2  Chit.  Plead.,  "Debt  on  Awards,"  298; 
Hodsden  v.  Harridge  (a) ;  Broumhw^s  Entries,  41,  80 ;  an 
Cokeys  Entries,  8.  The  current  of  authorities  is  unvary- 
ing, from  the  cumbrous  Rastall  to  the  more  concise  Wat- 
son. An  action  of  debt  on  mutual  promises  to  perform  an 
award  is  contrary  to  all  principle.  It  is  maintainable  on  a 
contract  by  parol,  only  where  that  contract  is  to  pay  a  sum 

(a)  2Saund.  61h. 
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certain:  Bac.  Abr.  " Debt/'  A.,  pi.  1;  Com.  Dig.  "Debt,"  1845. 
(A.)  1.  The  opinion  expressed  by  Lord  Loughbtyrough  in 
Rudder  v.  Price  (a)  shews  the  cogency  of  precedents  in 
determining  questions  of  this  kind.  It  was  there  held,  that 
debt  would  not  lie  for  instalments  due  on  a  promissory  note; 
and  his  lordship  says,  ''  I  cannot,  indeed,  devise  a  sub- 
stantial reason  why  a  promise  to  pay  money  not  performed 
does  not  become  a  debt,  and  why  it  should  not  be  recover- 
able, eo  nomine,  as  a  debt.  But  the  authorities  are  too 
strong  to  be  resisted.  Though  the  law  has  been  altered 
with  respect  to  actions  of  assumpsit,  no  alteration  has  taken 
place  as  to  actions  of  debt.  The  note  in  question  is  for  the 
payment  of  a  sum  certain  at  different  times,  must  be  con- 
sidered as  a  debt  for  the  amount  of  that  sum,  and,  being  so 
considered,  no  action  of  debt  can  be  maintained  upon  it 
till  all  the  days  of  payment  are  passed.^'  In  this  case^  the 
promise  alleged  necessarily  refers  to  some  time  prior  to  the 
award;  and  the  contract  is  to  abide  by  the  award,  and  not 
to  pay  a  sum  of  money  certain.  It  is  not  an  action  on  the 
award  at  all.  Besides,  the  arbitrator  may  have  ordered  the 
performance  of  some  collateral  act :  as  to  build  a  wall,  the 
breach  of  which  sounds  in  damages :  Com.  Dig.  ''Arbitra- 
ment,'' (L)  2.  It  may  perhaps  be  said,  that  this  is  debt  on 
the  award,  and  the  statement  of  mutual  promises  is  super- 
fluous; but  at  all  events  it  is  uncertain  whether  this  is  an  ac- 
tion of  debt  upon  the  award,  or  on  the  submission  to  arbitra- 
tion, and  that  is  pointed  out  as  a  cause  of  special  demurrer. 
Secondly,  as  this  is  a  submission  to  arbitration  of  the  affairs 
of  tm  insolvent,  it  ought  to  have  been  averred,  pursuant  to  1 
fc  2  Vict.  c.  110,  s.  51,  that  the  submission  was  with  the 
consent  of  the  major  part  in  value  of  the  creditors. 

Cowling,  contr^. — As  to  the  objection  that  no  authority 
to  refer  is  shewn  in  the  declaration,  the  answer  is,  that 

(a)  1  H.  Bl.  655. 
VOL.  XIV.  K  K  K  M.  W. 
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1845.  the  defendant^  by  entenDg  into  the  reference,  ia  estopped 
from  saying  that  the  plaintiff  had  no  authority  to  refer:  iSi 
re  Wamer  (a).  Besides,  the  Slst  section  of  1  &  S  YicL  c. 
110,  resembles  in  its  terms  the  24th  section  of  the  former 
Insolvent  Act,  7  Geo.  4^  c.  57,  which  has  been  held  to  be 
directory  only.  [PoUockj  C.  B. — ^It  is  here  not  necessaiy 
to  say  that  the  clause  is  directory  only.  The  true  an* 
swer  to  the  objection  is,  that,  although  the  assignee  may 
be  responsible  to  the  creditors  for  referring  without  au- 
thority^ still  he  is  equally  responsible  to  the  other  party  to 
the  suit,  in  respect  of  his  agreement  to  refer.] 

Then  as  to  the  principal  point.  It  is  admitted  that 
this  is  an  action  of  debt  founded  on  the  submissicm,  but 
it  is  coupled  with  an  award,  and  where  it  is  so  debt  ia 
maintainable :  2  Chitty  on  Pleading,  298,  65,  last  edition. 
The  action  is  really  founded  on  the  submission  under  the 
judge's  order,  and  the  insertion  of  mutual  promises  is 
merely  superfluous,  and  makes  no  difference.  When  au 
arbitrator  awards  that  a  party  shall  pay  a  sum  of  money, 
debt  lies;  so^  if  there  be  an  agreement  to  pay  a  sum  of 
money,  and  the  arbitrator  afterwards  award  it,  surely  debt 
is  maintainable. 

Pollock,  C.  B. — I  think  tlus  is  a  vicious  declaration. 
The  introduction  of  the  averment  of  mutual  promises 
makes  it  an  action  of  debt  to  perform  an  award  when 
made,  and  not  an  action  of  debt  on  the  award  itself.  The 
plaintiff  had  better  amend. 

Aldeason,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  accordingly, 
(a)  2  Dowl.  &  L.  148. 
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1846. 

Earl  of  BossE  v.  Wainman.  Dec,  5. 

J.  BOYEBy  charging  the  defendant  with  the  conversion  of  Certain  waste 
foasila,  stones,  flagstones,  and  other  minerals,  to  which  the  manor  of  Ship- 
defendant  pleaded  not  guilty,  and  a  denial  of  the  plaintiff's  oT^hicS^aS^ 

property.  everything  con- 

T  ,       •        i_  .   .       1  ttitntingthe 

issue  having  been  joined,  a  case  was  stated  by  consent  Mil,  the  lord  of 

of  the  parties  for  the  opinion  of  this  Court,  as  follows : —  entttT^^^CTSf 

For  many  years  previous  to  and  at  the  time  of  the  pass-  Art!^5  G^^ 

ing  of  the  act  of  Parliament  hereinafter  next  mentioned,  <^*  ^^i^*  (which 

the  Beverend  Cyril  Jackson,  D.D.,  was  seised  in  fee  of  lord's  title), 

the  manor  of  Shipley,  in  the  county  of  York,  fr^m  tilterd 

By  an  act  of  Parliament  passed  in  the  55th  year  of  the  ■"**  •"^****  ^ 

^  r  /  commoneri, 

reign  of  his  late  Majesty  King  Ceorge  the  Third,  intituled  except  at  saved 
"  An  Act  for  inclosing  Lands  within  the  Manor  and  Town-  cUnse.  That 
ship  of  Shipley,  in  the  Parish  of  Bradford,  in  the  West  ^2^1^;?^ 
Biding  of  the  county  of  York,"  after  reciting,  that  there  ^^^^  ^^ 
were,  within  the  manor  and  township  of  Shipley,  in  the  what  natore  or 
parish  of  Bradford,  in  the  West  Biding  of  the  county  of  i^g^^[^g 
York,  several  commons  or  parcels  of  waste  ground  called  ^f^^^^ 

mons  and  waste 
grounds,  in  as 
fall,  anmls,  and  benefioaal  a  manner,  to  all  intents  and  pnrpoaes,  as  he  could  or  might  hare 
held  and  ei^oyed  the  same  in  case  the  said  act  had  not  been  made;  and  enacted,  that  1^  should 
and  might  all  all  tines  thereafter  ha?e,  hold,  win,  work,  and  enjoy  ezdnaiTely  all  mines  and 
minerals,  of  what  nature  or  kind  soever,  within  and  under  the  said  commons  and  waste 
grounds,  with  fhll  liberty  of  digging,  sinking,  searohSng  for,  winning,  and  working  the  said 
mines  and  minerals,  and  carrying  away  the  lead  ore,  lead,  coals,  iron-stone  and  fossUs,  to  be 
gotten  thereout :  provided  that  the  lord,  in  the  searching  for  and  working  the  said  mines  and 
minerals,  should  keep  the  first  layer  or  stratum  of  earth  separate  and  S|«rt  by  itself,  without 
mixing  the  same  with  the  lower  strata.  The  33rd  section  provided  for  reimbursement  to  the 
owners  of  alk>tments>  fior  injury  done  by  searching  for  or  working  the  mines  and  minerals  i-^Held, 
that  the  reservation  clause  must  be  construed  with  reference  to  the  title  of  the  lord  to  the 
whole  of  the  soil ;  and,  inasmuch  as  the  object  of  the  act  was  to  give  to  the  commoners  the  sur- 
fitoe  for  cultivation,  and  leave  in  the  lord  what  it  did  not  take  away  for  that  purpose,  the 
word  **  minerals"  must  be  understood,  not  in  its  general  sense,  signifying  substances  containing 
metals,  but  in  its  proper  senae,  as  indnding  all  fossil  bodies  or  matters  dug  out  of  mines,  that 
is,  quarries  or  places  where  anything  is  dug ;  and  this  notwithstanding  tiie  provision  in  the 
latter  part  of  the  clause,  authorising  the  carrying  away  the  **  lead  ore,  lead,  coal,  iron* stone, 
and  fosnls,"  aa  fossils  may  apply  to  stones  dug  in  quarries :  therefore,  that  the  clause 
reserved  to  the  lord  the  right  to  the  stratum  of  stone  in  the  inclosed  lands. 

K  K  K  2 
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^J^45^  High  Bank  and  Low  Moor,  and  seyeral  other  parcels  of 
Btrl  of  RossB  waste  ground^  containing  in  the  whole,  by  estimation,  280 
Wainman.  Acres,  or  thereabouts;  and  also  reciting,  that  the  Beverend 
Cyril  Jackson,  D.D.,  was  lord  of  the  manor  of  Shipley^  and 
as  such  was  owner  of  the  soil  of  the  said  commons  and 
waste  grounds,  and  entitled  to  all  mines  and  minerals 
within  and  under  the  said  commons  and  waste  grounds; 
and  reciting,  that  the  said  Cyril  Jackson,  and  several  other 
persons,  were  owners  and  proprietors  of  estates  within  tbe 
manor  and  township  of  Shipley  aforesaid,  and  in  respect 
thereof  were  entitled  to  right  of  common  and  other  rights 
and  interests  in  and  upon  the  said  commons  and  waste 
grounds ;  it  was  (amongst  other  things)  enacted,  that  the 
commissioner  appointed  for  carrying  the  said  act  into  ex- 
ecution should,  after  setting  out  and  appointing  the  public 
carriage  roads  and  highways  through  and  over  the  said 
commons  and  waste  grounds  intended  to  be  divided,  al- 
lotted, and  inclosed  as  aforesaid,  set  out,  allot,  and  award 
unto  and  for  the  said  Cyril  Jackson,  as  lord  of  the  said 
manor,  and  to  such  person  or  persons  as  should  then  be 
entitled  to  the  said  manor,  his,  her,  or  their  heirs  and  as- 
signs, such  part  and  parcel  of  the  residue  and  remainder  of 
the  said  commons  and  waste  grounds  as  should,  in  the 
judgment  of  the  said  commissioner,  be  equal  in  value  to 
one  full  sixteenth  part  of  the  said  residue  of  the  said  com- 
mons and  waste  grounds,  in  lieu  of,  and  as  a  full  recom- 
pense for,  all  such  right  and  interest  in  and  to  the  soil  of 
the  said  commons  and  waste  grounds  as  was  not  therein- 
after expressly  saved  and  reserved. 

And  it  was  further  enacted,  that  the  said  commissioner 
should,  in  the  next  place,  set  out  such  part  or  parts  of  the 
said  commons  and  waste  grounds  as  he  should  think  proper, 
not  exceeding  two  acres  in  the  whole,  to  be  used  and  en- 
joyed by  the  respective  proprietors  of  land  within  the  said 
manor  and  township  of  Shipley  for  the  purposes  of  com- 
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mon  watering-places  for  cattle,  and  getting  stones  and        1845. 
other  minerals  for  erecting  and  repairing  buildings,  bridges,  £ari  of  Rossb 
walls,  fences,  and  other  works,  and  for  the  reparation  of    ^^,Ji,^^, 
public  and  private  roads  within  the  said  manor  and  town- 
ship. 

And  it  was  further  enacted,  that  the  said  commissioner 
for  the  time  being  should  set  out,  assign,  and  allot  the  re- 
sidue of  the  said  commons  and  waste  grounds  unto  and 
amongst  the  said  Cjril  Jackson  and  the  said  several  other 
persons  entitled  to  right  of  common  or  other  rights  and 
interests  in  and  upon  the  said  commons  and  waste  grounds, 
their  respective  heirs,  executors,  administrators,  and  as- 
signs, according  to  the  value  of  the  messuages,  cottages, 
mills,  old  inclosed  lands,  tenements,  and  hereditaments  in 
respect  whereof  they  were  so  respectively  entitled  to  such 
right  of  common  as  aforesaid,  and  according  to  the  value  of 
such  other  rights  or  interests  as  aforesaid. 

And  it  was  thereby  further  provided  and  enacted,  that 
nothing  therein  contained  should  extend  or  be  construed 
to  extend  to  defeat,  lessen,  or  prejudice  the  right,  title,  or 
interest  of  the  said  Cyril  Jackson,  or  any  future  lord  or 
lords,  lady  or  ladies  of  the  manor  of  Shipley  aforesaid, 
in  or  to  the  seigniories  and  royaltie»>incident  or  belonging 
to  the  said  manor  of  Shipley,  but  that  the  said  Cyril  Jack- 
son, and  such  other  person  or  persons  as  aforesaid,  should 
and  might  from  time  to  time  for  ever  thereafter  hold  and 
enjoy  all  rents  and  services,  courts,  perquisites,  and  profits 
of  courts,  goods  and  chattels  of  felons  and  fugitives,  felons 
of  themselves,  persons  outlawed  and  put  in  exigent,  deo-* 
dands,  waifs,  estrays,  forfeitures,  and  all  other  jurisdictions 
whatsoever  in  and  upon  the  said  commons  and  waste 
grounds,  thereby  directed  to  be  divided  and  inclosed  as 
aforesaid,  and  all  mines  and  minerals,  of  what  nature  or 
kind  soever,  lying  and  being  within  or  under  the  said  com- 
mons and  waste  grounds,  in  as  full,  ample,  and  beneficial  a 
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1845.        manneri  to  all  intents  and  purpoeeSj  as  they  could  or  might 
Earl  of  Ro88B  respectively  have  held  and  enjoyed  the  same  in  case  the 
V-  said  act  had  not  been  made:  and  that  the  said  Cyril 

Jackson,  and  such  other  person  or  persons  as  aforesaid, 
should  and  might,  from  time  to  time  and  at  all  times  there- 
after, have,  hold,  win,  work,  and  enjoy  exclusivdy  all  mines 
and  minerals,  of  what  nature  or  kind  soever,  within  and 
under  the  said  commons  and  waste  grounds,  and  within 
and  under  every  part  thereof,  together  with  all  convenient 
and  necessary  ways,  and  full  liberty  of  laying,  making,  and 
repairing  wi^gon  ways  and  other  ways  in,  through,  Ofer, 
and  along  the  said  commons  and  waste  grounds,  or  any 
part  thereof,  and  with  full  and  free  liberty,  power,  and  au- 
thority of  digging,  sinking,  searching  for,  winning,  and 
working  the  said  mines  and  minerals,  and  leading  and 
carrying  away  the  lead  ore,  lead,  coals,  iron-stone,  and 
fossils  to  be  gotten  thereout,  and  of  making  pits,  shafts,  and 
pumps,  pit-rooms,  drifts,  levels,  and  watercourses,  and  of 
repairing,  amending,  and  upholding  the  same,  and  of  erect- 
ing, building,  and  using  houses,  kilns,  fire-engines  and 
other  engines,  mills,  and  other  erections  and  buildings,  and 
of  altering,  changing,  pulling,  and  carrying  away  the  same 
or  all  or  any  of  the  materials  thereof  at  their  free  will  and 
pleasure,  and  to  do,  CKCcute,  and  perform  all  such  other 
works,  matters,  and  things,  either  then  in  use  or  there- 
after to  be  invented,  as  should  or  might  be  necessary  or  con- 
venient for  the  full  and  complete  working,  use,  and  enjoy- 
ment of  the  said  mines  and  minerals  thereby  reserved,  in 
as  fiill,  ample,  and  beneficial  a  manner,  to  all  intents  and 
purposes,  as  they  might  or  could  have  done  in  case  the  said 
act  had  not  been  made,  without  any  interruption,  disturb- 
ance, claim,  or  demand  whatsoever :  prorided  nevertheless, 
that  the  said  Cyril  Jackson,  his  heirs  and  assigns,  and  his 
and  their  tenants  and  lessees,  should,  and  they  were  thereby 
required,  in  the  searching  for  and  working  the  said  mines 
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and  minerals,  to  keep  the  first  la3rer  or  stratum  of  earth        1845. 
separate  and  apart  by  itself,  without  mixing  the  same  with  ^^j  of  Romb 
the  lower  stratum.  _   »• 

\v  A.I  NIC  A  W 

And  it  was  thereby  further  enacted,  that  all  and  every 
such  damage  and  injury  as  should  or  might  be  occasioned 
in  any  allotment  or  allotments  which  should  be  set  out 
under  that  act,  by  means  of  the  searching  for  or  working 
the  aforesaid  mines  and  minerals,  or  any  of  them,  or  on 
account  of  any  works,  buildings,  or  concerns  relating  there- 
to, upon  or  within  the  said  allotments,  should  be  reim- 
bursed to  the  owner  and  owners,  occupier  and  occupiers  of 
the  same  allotments  respectively,  and  should  be  borne  and 
paid  by  the  several  owners  of  the  allotments  to  be  made  in 
pursuance  of  the  said  act. 

The  commissioner  appointed  by  the  said  act  of  Par- 
liament, in  due  manner,  on  the  80th  of  May,  1825, 
made  his  award,  and  did  thereby,  amongst  other  things, 
allot  and  award  unto  the  heirs  or  devisees  of  William 
Wainman,  Esq.,  in  lieu  of  his  rights  in  the  commons  or  waste 
lands  of  the  manor  of  Shipley,  as  owner  of  certain  freehold 
land  within  the  said  manor,  four  several  allotments  or  in- 
closures  of  land. 

By  indenture  of  lease  and  release,  dated  the  28th  and 
29th  of  February,  1820,  the  said  manor  of  Shipley,  with 
the  manorial  rights  thereto  belonging,  by  the  description 
of  all  that  the  manor  or  lordship  of  Shipley,  with  the  rights, 
members,  and  appurtenances  thereof,  situate,  lying,  and 
being  in  the  parish  of  Bradford  aforesaid,  and  also  all 
and  every  the  mines  and  minerals,  of  what  nature  or  kind 
soever,  lying  and  being  within  or  under  all  and  every  the 
lands  and  grounds  theretofore  divided  and  inclosed  under 
or  by  virtue  of  the  said  act  of  Parliament,  with  all  such 
liberties,  privileges,  powers,  and  authorities  of  digging, 
sinking,  searching  for,  winning,  working,  and  enjo3ring, 
taking  and  carrying  away  the  said  mines  and  minerals  as 
were  reserved,  granted,  and  limited  in  and  by  the  said  act, 


V. 

Wammav 
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1846.  nnto  the  said  Cyril  Jackion^  or  any  fatare  lord  or  lady  of 
E«lof  Rmsb  ^^®  "^^  manor,  were,  together  with  a  considerable  estate 
in  the  same  township,  conveyed  and  assured  by  the  devi- 
sees in  trust  of  the  said  Cyril  Jackson,  nnto  John  Wilmer 
Field,  late  of  Heaton,  in  the  county  of  York,  Esq.,  de- 
ceased, and  his  heirs  and  assigns. 

The  said  manor  and  estate  continued  vested  in  the  said 
John  William  Field  down  to  the  year  1837,  when  he  died 
intestate,  leaving  two  daughters  (of  whom  Mary,  Countess 
of  Rosse,  the  wife  of  the  plaintiff,  is  one)  his  oo-heiresses-at- 
law  him  surviving;  and,  by  virtue  of  certain  settlementa 
since  executed,  the  said  manor  and  estate  of  Shipley,  before 
the  taking  of  the  stone  by  the  defendants's  authority,  as 
hereinafter  mentioned,  became  and  were,  and  now  are 
legaUy  vested  in  the  plaintiff,  as  tenant  for  life  thereof, 
without  impeachment  of  waste. 

Beneath  the  common  lands  inclosed  under  the  provisions 
of  the  before-mentioned  act  of  Parliament  are  several  valu- 
able beds  of  coal  and  iron-stone,  and  nearer  the  surface 
there  is  also  in  some  places  the  stone  common  in  the  dis- 
trict. 

The  defendant,  before  the  taking  of  the  stone  hereinafter 
mentioned^  became  seised  of  a  life  estate  in  the  said  pieces 
of  land  so  allotted  by  the  award  of  the  said  commissioner 
to  the  heirs  or  devisees  of  the  said  William  Wainman,  as 
aforesaid,  subject  to  the  provisions  of  the  said  act. 

The  defendant,  having  ascertained  that  there  was  some 
stone  fit  for  building  under  one  of  the  said  allotments  to 
which  he  is  entitled  for  life  as  aforesaid,  agreed  to  seU  such 
stone  to  Messrs.  Nathan  Atkinson,  William  Hill,  Thomas 
Hillary,  Darid  Hillary,  and  George  Hillary,  all  of  Brad- 
ford aforesaid^  stone  merchants,  who  forthwith  commenced 
getting  it,  and  by  the  authority  of  the  defendant,  preriously 
to  the  commencement  of  this  action^  raised,  severed,  took 
and  carried  away  296  superficial  square  yards  of  the  said 
istone,  the  same  being  of  the  value  of  44^.  8s,    The  plain- 
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tiff  claimed  firom  the  defendant,  that,  as  lord  of  the  said         1845. 
manor,  he  was  entitled  to  the  said  stone  so  found  and    E^ri  of  Rosas 
raised  in  the  said  allotment;  but  the  defendant  denied     „  ^' 

WAINMAIf. 

that  the  plaintiff  had  such  right ;  whereupon  the  plaintiff 
caused  this  action  to  be  brought. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  the  said  stone  so  gotten  and 
raised  under  the  said  allotment.  If  the  Court  shall  be  of 
that  opinion,  then  the  parties  consent  that  judgment  shall 
be  entered  for  the  plaintiff  by  confession,  for  44/.  Ss.  dam- 
ages ;  but  if  the  Court  shall  be  of  the  contrary  opinion, 
then  the  parties  consent  that  judgment  of  nolle  prose- 
qui shall  be  entered  for  the  defendant,  but  with  liberty  to 
either  party  to  take  the  case  down  to  trial,  for  the  purpose 
of  turning  it  into  a  special  verdict.  Copies  of  the  Inclosure 
Act,  and  of  the  award  of  the  commissioner,  accompany 
this  case,  and  form  part  of  it. 

The  point  marked  for  argument  on  the  part  of  the  plain- 
tiff was,  that  he  contended  he  was  entitled  to  the  stone  in 
question  as  lord  of  the  manor  of  Shipley,  according  to  the 
true  construction  of  the  Shipley  Inclosure  Act,  and  espe- 
cially of  the  reservation  therein  contained  to  the  lord  of  all 
mines  and  minerals  under  the  several  allotments  to  be  set 
out  under  the  provisions  of  the  act. 

The  case  was  argued  (Nov.  17  and  19)  by 

Hugh  IRUj  for  the  plaintiff. — ^The  question  here  depends 
on  the  construction  to  be  put  on  t^e  meaning  of  the  words 
*' mines  and  minerals,  of  what  nature  or  kind  soever,''  con- 
tained in  the  clause  of  reservation  in  the  32nd  section  of  the 
Shipley  Inclosure  Act.  That  section  enacts,  ^' that  nothing 
herein  contained  shall  extend,  or  be  construed  to  extend, 
to  defeat,  lessen,  or  prejudice  the  right,  title,  or  interest  of 
the  said  CyrilJackson,  or  any  future  lord  or  lords,  lady  or 
ladies  of  the  manor  of  Shipley  aforesaid,  in  or  to  the  seig^ 
niories  and  royalties  incident  or  belonging  to  the  said  manor 
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1845.        of  Shipley^  but  that  the  said  Cyril  Jackson,  and  nich  other 
Ewiof^RoMi   P^^^°  ^^  persons  as  aforesaid,  shall  and  may,  from  time  to 
tr.  time  for  ever  hereafter  hold  and  enjoy  all  rents,  serrioes, 

courts,  perquisites,  and  profits  of  courts,  goods  and  chattels 
of  felons  and  fugitives,  felons  of  themselves,  persons  out- 
lawed and  put  in  exigent,  deodands,  waifs,  estrays,  forfeit- 
ures, and  all  other  jurisdictions  whatsoever,  in  and  upon 
the  said  commons  and  waste  grounds  hereby  directed  to 
be  divided  and  inclosed  as  aforesaid,  and  all  mbiei  and 
minerals,  of  what  nature  or  kind  soever,  lying  and  being 
within  or  under  the  said  commons  and  waste  grounds,  in  as 
full,  ample,  and  beneficial  a  manner,  to  all  intents  and  pur- 
poses, as  they  could  or  might  respectively  have  held  and 
enjoyed  the  same,  in  case  this  act  had  not  been  made ;  and 
that  the  said  Cyril  Jackson,  and  such  other  person  or  per- 
sons as  aforesaid,  shall  and  may,  from  time  to  time  and  at 
all  times  hereafter,  have,  hold,  win,  work,  and  enjoy  exclu- 
sively all  mines  and  minerals,  of  what  nature  or  kind  soever, 
within  and  under  the  said  commons  and  waste  grounds, 
and  within  and  under  every  part  thereof,  together  with  all 
convenient  and  necessary  ways,  and  full  liberty  of  laying, 
making,  and  repairing  waggon  ways  and  other  ways  in, 
through,  over,  and  along  the  said  commons  and  waste 
grounds,  or  any  part  thereof,  and  with  full  and  free  liberty, 
power,  and  authority,  of  digging,  sinking,  searching  for, 
winning,  and  working  the  said  mines  and  minerals,  and  lead- 
ing and  carrying  away  the  lead  ore,  lead,  coals,  iron-stone 
and  fossils,  to  be  gotten  thereout,  and  of  making  pits,  shafts 
and  pumps,  pit-rooms,  drifts,  levels,  and  watercourses,  and 
of  repairing,  amending,  and  upholding  the  same,  and  of 
erecting,  building,  and  using  houses,  kilns,  fire-engines, 
and  other  engines,  mills,  and  other  erections  and  buildings, 
and  of  altering,  changing,  pulling  down,  and  carrying  away 
the  same,  or  all  or  any  of  the  materials  thereof,  at  their  free 
will  and  pleasure,  and  to  do,  execute,  and  perform  all  such 
other  works,  acts,  matters,  and  things,  either  now  in  use 
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or  hereafter  to  be  invented^  as  shall  or  may  be  neoessary         1845. 
or  oonTement  for  the  ftdl  and  complete  working,  use,  and   jg^iofHoMK 
enjoyment  of  the  said  urines  and  minerals  hereby  reserred^  v. 

in  as  fiiU^  ample^  and  beneficial  a  manner^  to  all  intents  and 
purposes^  as  they  might  or  could  ha^e  done  in  case  this  act 
had  not  been  made^  without  any  interruption,  disturbance, 
claim,  or  demand  whatsoever :  provided  nevertheless,  that 
the  said  Cyril  Jackson,  his  heirs  and  assigns,  and  his  and 
their  tenants  and  lessees,  shall,  and  they  are  hereby  re- 
quired, in  the  searching  for  and  working  the  said  mines 
and  minerals,  to  keep  the  firft  layer  or  stratum  of  earth 
separate  and  apart  by  itself,  without  mixing  the  same  with 
the  lower  strata/'  In  construing  the  words  **  mines  and 
minerals  "  in  that  clause,  the  Court  will  look  to  the  whole 
act,  and  to  the  circumstances  under  which  and  the  purposes 
for  which  it  was  made.  The  act  begins  by  reciting  that 
the  lord  of  the  manor  of  Shipley  is  the  owner  of  the  soil  of 
the  commons  and  waste  grounds,  and  entitled  to  all  mines 
and  minerals  under  them ;  and  the  only  object  of  the  legis- 
lature, in  inclosing  these  commons,  was  the  cultivation  of 
the  soil,  and  it  was  not  intended  to  deprive  the  lord  of  any 
thing  beyond  the  surface  for  that  purpose.  The  concluding 
part  of  the  82nd  section,  which  requires  the  lord  and  his 
lessees,  in  the  exercise  of  the  rights  reserved  to  them,  to 
keep  separate  the  first  layer  or  stratum  of  earth,  without 
mixing  the  same  with  the  lower  strata,  shews  that  it  was  the 
surface  only  that  was  intended  to  be  taken  away  from  the 
lord. 

This  view  of  the  case  is  supported  by  the  88rd  section, 
which  provides,  that  all  damage  occasioned  by  the  working 
of  the  mines  shall  be  reimbursed  to  the  owners  and  occu- 
piers of  the  allotments.  The  word  ''  minerals "  must  be 
understood  to  mean,  not  only  metallic  substances,  but  all 
fossil  matter  obtained  from  mines  or  pits ;  and  in  the  82nd 
dause,  the  word  *'  fossils ''  is  expressly  used,  and  that  would 
surely  include  stone.   The  definition  of  **  mines,  minerals,^ 
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1845.        &c.^  in  Tomlins'  Law  Dictionary,  is  ''  qnarries  or  places 

EwlofRoMB    ^^^^  ^^7  thing  is  digged/'    Dr.  Johnson  defines  a  mine 

V.  to  be  '^  a  place  or  cavern  in  the  earth  which  contains 

metals  or  minerals-/'  and  he  defines  a  mineral  to  be  a 


"  fossile  body;  matter  dug  out  of  mines:  all  metals 
minerals,  but  all  minerals  are  not  metals.''  He  defines 
stone  thus :  *'  Stones  are  bodies  insipid,  hard,  not  ductile 
or  malleable,  nor  soluble  in  water."  [Alder^on,  B. — ^The 
18th  section  provides,  that  the  commissioner  shall  set  oat 
such  parts  of  the  commons  as  he  shall  think  fit,  not  ex- 
ceeding two  acres,  to  be  used  and  eigoyed  by  the  pro- 
prietors of  land,  for  the  purposes  of  common  watering- 
places  for  cattle,  and  getting  stones  and  other  minerala 
for  erecting  and  repairing  buildings,  &c.,  and  for  the 
reparation  of  the  public  roads.]  That  shews  that  the 
stones  would  otherwise  be  vested  in  the  lord,  or  there 
woidd  have  been  no  necessity  for  excepting  them  out  oi 
the  act. 

Cowling,  contrk. — Stones  are  not  included  within  the 
terms  ''  mines  and  minerals"  in  the  82nd  section.  The 
object  of  the  act  was,  that  the  waste  lands  should  be  in- 
closed :  the  lord  should  have  the  mines  only  in  the  strict 
sense  of  the  word.  By  the  17th  section,  the  commissioner 
is  to  set  out  such  parts  of  the  waste  as  shall  be  equal  in 
value  to  one-sixteenth  part  of  it,  as  a  recompense  for  all 
such  right  and  interest  as  was  not  thereinafter  expressly 
reserved.  With  respect  to  the  18th  section,  the  word 
**  minerals"  is  there  clearly  used  by  mistake  for  maierials, 
the  only  object  of  that  section  being  to  provide  materials 
for  erecting  and  repairing  buildings,  waUs,  fences,  &c.,  and 
the  public  roads.  The  stratum  of  stone  in  question  lies 
near  the  surface,  and  would  be  known  of  at  the  time  the 
act  was  made,  and,  therefore,  if  intended  to  be  reserved, 
would  have  been  so  by  the  term  "  stone."  A  mine  is  a 
subterraneous  working,  and  clay,  if  got  low  in  the  earth, 
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may  be  called  a  mine,  but  not  if  near  the  snrSftce:         1846. 
Rew  V.  BretteU{a),    A  reservation  of  this  stone  would  be  jgji  of  Rohb 
contrary  to  the  spirit  of  the  act,  the  object  of  which  was  to     „   *- 

vV  AIlfMAlV 

promote  the  improvement  of  the  land.  There  is  no  such 
reservation  in  the  General  Indosure  Act;  and  the  14th 
and  10th  sections  of  that  act  will  be  found  to  be  at  variance 
with  it.  This  reservation  must  be  construed  strictly 
against  the  lord:  the  words  are,  ''mines  and  minerals 
'  wUhin  and  under*  the  waste.''  Whether  or  not  a  place  is 
a  mine,  depends  on  the  mode  of  working  it,  and  it  must 
be  subterraneous :  Rex  v.  Dunsford  (b)  and  Bex  v.  Sedge- 
ley  {c).  [Parke,  B.  —  Is  the  lord*s  right  to  a  mineral 
to  depend  on  the  mode  of  working  it?]  A  mineral  is 
something  which  comes  out  of  a  mine.  All  stone  is  part 
of  the  mineral  kingdom,  and  if  the  lord's  construction  of 
this  reservation  is  right,  he  might  take  gravel  and  clay. 
The  word  ''fossils,"  in  the  82nd  section,  must  be  construed 
with  reference  to  the  foregoing  words,  viz.  "  lead  ore, 
lead,  coal,  iron-stone;"  it  is  used  as  ejusdem  generis.  In 
the  18th  section  stone  is  expressly  mentioned,  and  power 
given  to  the  proprietors  of  land  to  get  stone ;  but  that  is 
virtually  repealed  by  the  82nd  section,  if  it  be  construed 
as  the  other  side  contend  it  should  be.  In  Townley  v. 
Gibson  (d),  the  words  "  rent,  and  all  other  royalties  and 
manorial  jurisdictions  whatever,"  were  held  not  to  include 
mines. 

Hugh  Hill,  in  reply. — The  word  "  ston^,"  being  coupled 
with  the  words  "  other  minerals,"  in  the  18th  section  of 
the  act,  tends  strongly  to  shew  that  the  framers  of  the  act 
meant  to  include  them  in  the  latter  term;  and  there  can  be 
no  question,  that  the  words  "  mines  and  minerals''  are  suf- 
ficient to  include  stone,  if  the  Legislature  intended  that 


(a)  3  B.  &  Ad.  424.  (c)  2  B.  &  Ad.  65. 

(6)  2  Ad.  &  £1.  565.  (d)  2  T.  R.  701. 
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1846.        thqr  flboiild  do  so.    In  Bex  y.  Sedgeley  (a),  limestone  was 
M  «/Ri>M«  ^Id  to  be  a  mineral  when  it  was  worked  by  sinking  shi^ 
«•  perpendicnlarly  down  to  the  stratum.    But  what  ooght  to 

determine  this  question  in  fa?onr  of  the  plaintiff  ist,  the 
danse  at  the  end  of  the  a2nd  section,  which  requires  the 
lord,  in  the  searching  for  and  working  the  mines,  to  '^  Ae^ 
thefir^t  layer  of  earth  separate  and  apart''  by  itself,  without 
mixing  the  same  with  the  lower  strata,  which  shews  thai 
he  was  to  be  entitled  to  all  below  the  first  layer. 

Cur.  adv.  vult. 

Parks,  B. — ^The  question  in  this  case  is,  whether  the 
plaintiff.  Lord  Bosse,  is  entitled  to  the  stratum  of  stone 
under  the  allotments  of  the  waste  of  the  manor  of  Shipley, 
inclosed  by  virtue  of  the  act  of  65  Geo.  8,  c.  18. 

Ijord  Bosse  is  the  assignee  of  Dr.  Cyril  Jackson,  who 
was  lord  at  the  time  of  theinclosure,  and  has  all  the  rights 
reserved  to  him  by  the  Inclosure  Act. 

What  these  rights  are  depends  upon  the  construction 
of  the  act,  which  is  not  very  clearly  expressed,  and  is  open  to 
much  doubt ;  but  the  result  of  our  consideration  of  the 
whole  of  its  provisions  is,  that,  in  our  opinion,  the  right  to 
the  stratum  of  stone  was  reserved  to  the  lord,  and  con- 
sequently the  plaintiff  is  entitled  to  recover. 

It  is  clear  from  the  recital,  that,  before  the  passing  of 
the  act,  the  lord  was  entitled  to  the  soil  of  the  waste,  and 
to  everything  constituting  that  soil,  including  every 
stratum  of  stone ;  and  the  question  is,  how  much  of  this 
right  is  taken  away  and  transferred  under  the  Inclosure 
Act  to  those  to  whom  allotments  are  made  ? 

All  is  taken  away  except  that  which  is  reserved  by  the 
saving  clause  (the  32nd),  which  is  to  be  construed  with 
reference  to  the  original  title  of  the  lord  to  the  whole  of 
the  soil.     That  section  provides,  that  nothing  in  the  act 

(a)  2  B.  &  Ad.  65. 
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contained  is  to  be  conatrued  to  extend  to  defeat,  lessen^        i846. 
or  prejudice  the  right,  title,  or  interest  of  Cyril  Jackson,   £^^J'J^„ 
or  any  future  lord  or  lords  of  the  manor  of  Shipley  afore-  v. 

WaINM  AN. 

said,  in  or  to  the  seigniories  and  royalties  belonging 
to  the  said  manor  of  Shipley,  but  that  Dr.  Jackson  may 
from  time  to  time  enjoy  all  rents,  services,  courts,  &c.,  and 
all  mines  and  minerals,  of  what  nature  or  kind  soever, 
lying  and  being  within  or  under  the  said  commons  and 
waste  grounds,  in  as  full,  ample,  and  beneficial  a  manner, 
to  all  intents  and  purposes,  as  they  could  or  might  respect- 
ively have  held  and  enjoyed  the  same  in  case  this  act  had 
not  been  made.''  Then  it  goes  on  to  make  a  provision  for 
the  working  of  the  mines  and  minerals :  "  And  that  the 
said  Cyril  Jackson,  and  such  other  person  or  persons  as 
aforesaid,  shall  and  may,  from  time  to  time  and  at  all 
times  thereafter,  have,  hold,  win,  work,  and  enjoy  exclur 
sively  all  mines  and  minerals,  of  what  nature  or  kind 
soever,  within  and  under  the  said  commons  and  waste 
grounds,  and  within  and  under  every  part  thereof,  toge- 
ther with  all  convenient  and  necessary  ways,  and  full 
liberty  of  laying,  working,  and  repairing  waggon  ways 
and  other  ways  in^  through,  over,  and  along  the  said 
commons  and  waste  grounds,  or  any  part  thereof,  with 
full  and  free  liberty,  power,  and  authority  of  digging, 
sinking,  searching  for,  winning  and  working  the  said 
mines  and  minerals,  and  leading  and  carrying  away  the 
lead  ore  and  coal,  iron-stone,  and  fossils,  to  be  gotten 
thereout,  and  of  making  pits,  shafts,  and  pumps,  &c.,  and 
of  erecting,  building,  and  using  houses,  kilns,  fire-engines, 
and  other  engines,  &c.  at  their  free  will  and  pleasure,  and 
to  do,  execute,  and  perform  all  such  other  works,  acts, 
matters,  and  things,  either  now  in  use  or  thereafter  to  be  in- 
vented, as  shall  or  may  be  necessary  or  convenient  for  the 
fuU  and  complete  working,  use,  and  enjoyment  of  the  said 
mines  and  minerals  thereby  reserved,  in  as  full,  ample, 
and  beneficial  a  manner,  to  all  intents  and  purposes,  aa 
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1845.  they  might  or  could  have  done  in  case  this  act  had  not 
Btf  1  ofRom  ^^^  made^  without  any  interruption,  disturbance,  daim, 
V.  Q|.  demand  whatsoever:  Provided,  nevertheless,  that  the 

said  Cyril  Jackson,  his  heirs  and  assigns,  and  his  and  their 
tenants  and  lessees,  shall,  and  they  are  hereby  required,  in 
the  searching  for  and  working  the  said  mines  and  minerals, 
to  keep  the  first  layer  or  stratum  of  earth  separate  and 
apart  by  itself,  without  mixing  the  same  with  the  lower 
strata/' 

The  term  '^  minerals,''  here  used,  though  more  frequently 
applied  to  substances  containing  metals,  in  its  proper  sense 
includes  all  fossil  bodies  or  matters  dug  out  of  mines ;  and 
Dr.  Johnson  says,  that  ''all  metals  are  minerals,  but  all 
minerals  are  not  metals ;"  and  mines,  according  to  Jacob's 
Law  Dictionary,  are  ''  quarries  or  places  where  anything 
is  digged ;"  and  in  the  Year  Book,  17th  Edw.  8,  c.  7, 
**  minerae  de  pierre"  and  "  de  charbon"  are  spoken  of.  Beds 
of  stone,  which  may  be  dug  by  winning  or  quarrying,  are 
therefore  properly  minerals,  aud  so  we  think  they  must  be 
held  to  be  in  the  clause  in  question,  bearing  in  mind  that 
the  object  of  the  act  was  to  give  the  surface  for  cultivation 
to  the  commoners,  and  to  leave  in  the  lord  what  it  did  not 
take  away  for  that  purpose  ,*  and  this  construction  is  greatly 
favoured  by  the  last  clause,  which  provides  that  the  surface 
soil,  "  the  first  layer  or  stratum  of  earth,  is  to  be  kept  separ 
rate,  without  mixing  with  the  lower  strata ;"  a  provision 
which  clearly  indicates  that  the  removal  of  the  surface  soil 
to  a  great  extent  may  take  place,  and  be  subsequently  re- 
stored, so  that  the  getting  strata  of  stone  by  quarrying 
must  have  been  contemplated. 

It  must,  however,  be  admitted,  that  the  provision  authoris- 
ing the  working  of  mines  and  minerals,  and  leading  and 
carrying  away  the  lead  ore,  lead,  coals,  iron-stone,  and  fos- 
sils, leads  to  the  supposition  that  the  legislature  intended 
to  reserve  metallic  minerals  only,  and  creates  much  doubt 
about  the  true  construction  of  the  word  in  this  act.    But 
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the  word  '^  fossils/'  in  a  strict  sense,  may  apply  to  stones 
dug  or  quarried ;  at  any  rate,  we  do  not  think  that  this  pro- 
vision so  clearly  indicates  the  intention  of  the  legislature  to 
limit  the  proper  meaning  of  the  word,  as  to  call  upon  us  to 
do  so. 

We  place  no  reliance  on  the  word  "  minerals ''  being  con- 
nected with  stone  in  the  18th  section,  and  treated  as  ejus- 
dem  generis,  as  the  word  is  probably  introduced  by  mistake 
for  the  word  "  materials.^' 

We  are,  therefore,  of  opinion  that  the  plaintiff  is  entitled 
to  recover. 

Judgment  for  the  plaintiff. 


1845. 

Earl  of  R0S8B 

r. 

Waikwan. 


Bkadley  v.  Bardsley  and  Another. 


Dec.  4. 


XJEBT  by  the  payee  against  the  makers  of  a  promissory  Debt  by  the 
note,  made  on  the  15th  of  April,  1843,  for  the  payment  of  fhe'^^a^e«"of  a 
145/.  4*.,  on  or  before  the  loth  of  April,  1845.  promiawry 

'^  note,  dated  the 

15th  of  April, 
1843,  for  the  payment  of  145^  4#.,  on  or  before  the  15th  of  April,  1845.  Plea,  that,  by  the 
said  note,  at  the  time  of  the  making,  the  defendants  promised  to  pay  the  sum  therein  men- 
tioned, without  specifying  any  time  for  the  payment ;  that,  after  the  note  was  made  and  issued, 
and  was  complete  and  delivered  to  the  plaintiff,  the  note  was,  by  the  defendants'  consent,  but 
without  the  same  being  re-stamped,  altered  by  the  plaintiff  in  a  material  part,  by  making 
the  same  to  be  payable  on  or  before  the  15th  of  April,  1845,  and  by  the  insertion  of  the  words 
'*  and  to  be  paid  on  or  before  the  15th  of  April,  1845."  Replication,  that,  before  and  at  the 
time  of  making,  issuing,  completing;  and  delivering  the  note  to  the  plaintiff,  and  before  the 
said  alteration  was  made,  it  was  meant  and  intended  by  the  plaintiff  and  the  defendants  that  the 
note  should  be  payable  on  or  before  the  15th  of  April,  1845,  and  that  the  words  so  inserted  in 
the  note  should  be  inserted  therein,  but  by  the  mistake  of  the  plaintiff  and  the  defendants  the 
note  was  made  and  issued,  and  was  complete  and  delivered  to  the  plaintiff,  without  specifying 
any  time  of  payment ;  that  the  alteration  was  made  with  the  intent  and  purpose  of  correcting 
the  mistake,  and  making  the  note  payable,  according  to  the  intention  of  the  plaintiff  and  the 
defendants,  within  a  reasonable  time,  and  before  negotiation.  Rejoinder,  that,  before  and  at 
the  time  of  the  making,  issuing,  and  completing  of  the  note,  and  before  the  alteration,  it  was 
not  intended  by  the  plaintiff  and  the  defendants  that  the  note  should  be  made  payable  on  or  be- 
fore the  15th  of  April,  1845. 

Held,  on  special  demurrer,  first,  that  the  rejoinder  was  bad,  as  taking  too  large  a  traverse,  by 
putting  in  issue  the  meaning  of  the  parties  before  as  well  as  at  the  time  of  making  the  note ; 
secondly,  that  the  plea  was  no  answer  to  the  declaration,  inasmuch  as  the  Stamp  Laws  authorise 
the  stamping  of  certain  kinds  of  notes  before  the  trial j  and  the  plea  did  not  shew  that  this  was 
not  one  of  those  cases. 

Semble,  that  the  replication  was  bad,  in  not  shewing  that  the  promissory  note  was  not  origi- 
nally binding  upon  the  parties  before  the  alteration. 


VOL.  XIV. 


L  L  L 


M.  W. 


874  CASES  IN  THE  EXCHEQUEE^ 

1845.  Plea^  that,  by  the  said  note,  at  the  time  the  same  was 

made  and  signed  by  the  defendants,  to  wit,  on  the  ISth  of 
April,  1843,  the  defendants  promised  to  pay  the  said  sum 
of  money  therein  mentioned,  without  thereby  specifying 
any  time  for  the  payment  thereof,  and  the  defendants  did 
not  thereby  then  promise  to  pay  the  said  sum  on  or  before 
the  said  16th  of  April,  1845,  as  in  the  said  first  count  men- 
tioned, or  at  or  within  any  other  day  or  time  whatsoever; 
that  after  the  note  was  made  and  issued,  and  was  complete 
and  delivered  to  the  plaintiff,  and  not  before,  to  wit,  on  the 
said  15th  of  April,  1843,  the  note  was,  by  the  consent  of 
them  the  defendants,  but  without  the  same  being  re-stamped, 
altered  by  the  plaintiff  in  a  certain  material  part,  that  is 
to  say,  by  making  and  expressing  the  same  to  be  payable 
on  or  before  the  15th  of  April,  184«5,  and  by  the  insertion 
in  the  said  note  of  the  words  ^^  and  to  be  paid  on  or  before 
the  15th  of  April,  1845,'^  which  words,  before  such  altera- 
tion, were  not  inserted  or  contained  in  the  said  note. — 
Verification. 

Beplication,  that,  before  and  at  the  time  of  making  and 
issuing,  and  completing  and  delivering  of  the  note  to  the 
plaintiff,  and  before  the  said  alteration  was  made,  it  was 
meant  and  intended  by  the  plaintiff  and  the  defendants 
that  the  note  should  be  payable  on  or  before  the  15th  of 
April,  1845,  and  that  the  said  words  so  inserted  in  the  note 
should  be  inserted  therein;  but  by  the  mistake  of  the  plain- 
tiff and  the  defendants  the  note  was  made  and  issued,  and 
was  complete  and  delivered  to  the  plaintiff,  without  thereby 
specifying  any  time  for  the  payment  of  the  said  sum  of 
money ;  that  the  alteration  was  made  with  the  intent  and 
for  the  purpose  of  correcting  the  said  mistake  and  making 
the  note  payable  and  in  form  according  to  the  said  meaning 
and  intention  of  the  plaintiff  and  the  defendants,  and  with 
their  consent,  and  within  a  reasonable  time  after  the  making 
of  the  note,  and  before  the  same  had  been  negotiated  by  the 
plaintiff. — Verification. 
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Rejoinder^  that,  brfore  and  at  the  time  of  the  making  and  1845^ 
issuing,  and  completing  and  deUvering  of  the  note  to  the 
plaintiff,  and  before  the  said  alteration  was  made,  it  was  not 
meant  or  intended  by  the  plaintiff  and  the  defendants  that 
the  note  should  be  made  payable  on  or  before  the  said  1 5th 
of  April,  18tf ,  or  that  the  said  words  so  inserted  and  added 
in  and  to  the  said  note  should  be  inserted  or  added  modo  et 
forma,  &c.:  conclading  to  the  country. 

Special  demurrer,  assigning  for  causes  (inter  alia),  that 
the  rejoinder  was  bad,  in  putting  in  issue  immaterial  matter, 
by  traversing  that  it  was  meant  or  intended,  before  the  com- 
pleting, issuing,  and  delivering  the  said  note,  that  it  should 
be  made  payable  as  alleged  in  the  replication. — Joinder  in 
demurrer. 

WUks,  in  support  of  the  demurrer. — First,  the  rejoinder 
is  clearly  bad.  [Parke,  B. — Yes;  the  intention  of  the 
parties  before  the  making  of  the  note  is  immaterial :  the 
question  is,  what  was  their  intention  at  the  time  of  making 
it?]  Then,  secondly,  the  plea  is  bad.  It  is  not  a  good 
plea  at  common  law,  and  can  only  be  made  good  by  im- 
porting into  it  the  Stamp  Laws.  Two  points  arise  upon 
this  head :  first,  whether,  supposing  the  acts  are  pleadable, 
the  defendant  has  introduced  sufficient  facts  to  apply  them 
to  this  case;  secondly,  whether  the  Stamp  Acts  are  pleadable 
or  not.  The  plea  says,  that,  after  the  note  was  issued  and 
was  complete,  it  was,  by  the  defendants'  consent,  but 
without  the  same  being  re-stamped,  altered  by  the  plain- 
tiff in  a  material  part,  &c.  But  it  is  not  specific  enough 
to  say  ^'re-stamped;'*  that  is  an  ambiguous  word :  it  should 
have  said  "  stamped  or  marked  with  the  payment  of  duty.** 
[Parke,  B.— You  are  now  upon  general  demurrer.]  Yes; 
but  there  must  be  some  allegation  on  which  issue  can  be 
taken,  otherwise  the  pleading  is  bad  on  general  demurrer. 
But  after  the  alteration  this  note  could  not  be  re-stamped, 
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J845^  When  a  stamped  paper  is  once  used,  it  cannot  be  stamped 
again.  [Parke,  B. — Reject  the  words  *'  without  the  same 
being  re-stamped ''  as  unnecessary :  what  do  you  say  to  it 
then  ?]  Secondly,  supposing  those  words  to  mean  *'  marked 
with  the  payment  of  duty ;"  the  Stamp  Acts  are  not  plead- 
able, unless  in  cases  where  they  make  the  unstamped  instru- 
ment void.  In  L{izaru8  v.  Cotrie  (a),  it  was  held,  that  inas- 
much as  the  55  Geo.  3,  c.  184,  s.  19,  expressly  prohibited 
the  re-issuing  of  a  bill  of  exchange  which  had  been  paid, 
and  inflicted  a  penalty  on  any  person  doing  it,  the  defence 
was  available  by  plea.  But,  in  this  case,  there  was  nothing 
illegal  in  the  issuing  of  the  note  after  the  alteration.  The 
only  eflbct  of  the  stamp  laws  is,  that  a  promissory  note 
unstamped  cannot  be  given  in  evidence.  There  is  nothing 
illegal  in  the  contract  itself. 

Cowling,  contrk. — The  plea  is  good,  for  the  Stamp  Acts 
may  be  pleaded.  This  is  clear  from  the  19th  section  of 
31  Geo.  3,  c.  25,  which  enacts,  "  that  no  bill  of  exchange 
or  promissory  note,  &c.  shall  be  pleaded  or  given  in  evi- 
dence,^' unless  it  be  stamped.  The  meaning  of  that  section 
is,  that  the  plaintiff  has  no  right  of  action  upon  an  un- 
stamped note ;  and  if  so,  the  defendants  may  plead  that 
matter.  They  may  either  deny  the  existence  of  the  note, 
and  object  to  its  reception  in  evidence,  or  plead  that  it  is 
not  duly  stamped  or  marked  with  the  payment  of  duty. 
This  point  was  not  decided  in  Lazarus  v.  Cowie.  There 
the  plea  to  a  declaration  on  a  bill  of  exchange  by  indorsee 
against  acceptor  was,  that  the  acceptance  was  for  the  ac- 
commodation of  the  drawer,  and  without  consideration; 
that,  before  the  indorsement  to  the  plaintiff,  the  drawer 
negotiated  the  bill  for  his  own  use,  and  paid  it  when  due, 
whereupon  it  was  re-delivered  to  him ;  and,  after  it  was  due, 
the  drawer  indorsed  it  to  the  plaintiff  without  its  being 
re-stamped,  or  payment  of  any  duty  in  respect  of  the  re- 

(fl)  3  Q.  B.  469:  2  Gale  &  D.  487. 
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issuing ;  of  which  the  plftintiflF  had  notice.  Lord  Denman,  ^  ^8^^* 
C.  J.,  says,  in  conclusion,  "It  is  said,  however,  that  the  Bkadlbt 
Stamp  Acts  do  not  make  a  bill  without  a  stamp  void,  but  B\RD8LKr. 
only  forbid  its  being  received  in  evidence.  That  may  be 
so  in  some  cases;  but  the  19th  section  of  stat.  55  Geo.  3, 
c.  184,  expressly  prohibits  the  re*issuing  a  bill  of  ex- 
change which  has  been  paid,  and  inflicts  a  penalty  of  £50 
on  any  person  doing  it.  A  bill  issued  contrary  to  such 
prohibition  is  certainly  void.  We  think,  upon  the  whole, 
that  the  facts  may  be  so  pleaded.''  The  Court  do  not  there 
decide  the  general  question,  whether  the  Stamp  Acts  may 
be  pleaded,  but  they  certainly  intimate  that  they  may. 
Such  a  plea  might  be  bad  upon  special  demurrer,  but  it  is, 
at  all  events,  good  on  general  demurrer.  What  meaning 
can  the  Court  give,  after  the  other  party  has  pleaded  over, 
to  the  word  "  complete "  before  the  alteration,  but  that  it 
was  proj)erly  stamped  before  such  alteration  ?  The  plea,  by 
the  word  "  re-stamped,^'  must  mean  that  no  new  stamp 
was  imposed,  after  the  alteration,  to  make  it  a  good  note : 
the  plea  is  therefore  good.  Then  the  replication  is  bad 
for  not  shewing,  as  it  ought  to  have  done,  that  the  note 
was  only  inchoate,  and  not  binding  until  after  the  altera- 
tion ;  because,  if  it  was  a  complete  and  available  instru- 
ment, it  could  not  have  been  altered  without  a  new  stamp : 
Bournes  v.  Richardson  (a) ;  Bathe  v.  Taylor  (i) ;  Jones  v. 
Jones  (c);  Kershaw  v.  Cox{d);  Byrom  v.  Thompson  [e), 
[Parke^  B. — The  question  is,  whether  the  replication  is 
equivalent  to  an  averment  that  the  note,  in  its  original 
state,  was  not  binding  on  the  parties.] 

The  Court  then  called  upon 

Willes. — The  plea  ought  to  have  shewn  that  the  note 

(a)  6  B.  A  Aid.  674.  (rf)  2  Esp.  246. 

{b)  16  East,  412.  {e)  11  Ad.  &  Ell.  31  ;  3  P.  & 

(c)  IC.  &M.  721.  D.  71.  863. 
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1845.  was  given  under  such  circumstances,  that  it  could  not  be 
made  valid  by  being  stamped.  There  is  nothing  to  sheir 
that  it  could  not  have  been  so  stamped  in  the  present  case. 
It  may  have  fallen  within  the  cases  provided  for  by  the  8rd 
section  of  87  Gteo.  3,  c.  136,  which  enables  the  commis- 
sioners to  stamp  instruments,  which,  under  peculiar  cir- 
cumstances, have  been  omitted  to  be  stamped.  Or,  again, 
the  note,  if  not  within  the  8rd  section,  may  possibly  admit 
of  being  stamped  within  the  provisions  of  the  5th  section^ 
as  having  borne  a  stamp  of  equal  or  superior  value,  al- 
though of  a  diflferent  denomination.  [He  also  referred  to 
the  Stat.  5  &  6  Will.  &  M.  c.  21.] 

The  Court  then  called  upon 

Cowling  to  support  the  plea. — It  is  suggested  on  the 
other  side,  that  this  promissoiy  note  may  have  been 
stamped  originally  with  an  agreement  stamp,  in  which 
case  it  is  said  it  might  have  been  re-stamped ;  but  that 
can  hardly  be  the  case,  as  the  note  could  not  then  be  said 
to  be  *' complete.''  \Parkt,  B.— The  word  ''complete" 
cannot  be  taken  to  include  the  stamping.  K  the  Stamp 
Laws  can  be  pleaded  in  bar  of  an  action,  it  can  only  be  in 
cases  where  the  instrument  cannot  be  made  good  by  being 
stamped  before  the  trial.  The  question,  then,  is,  whether 
the  plea  is  good  in  substance.  The  defendant  is  bound  to 
plead  a  plea  good  in  omnibus.]  If  the  fact  were  as  al- 
leged by  the  plaintiff,  it  ought  to  have  been  replied. 

Parke,  B. — I  am  of  opinion  that  the  rejoinder  is  bad, 
because  it  takes  too  large  a  traverse ;  for  it  ought  not  to 
have  put  in  issue  the  intention  of  the  parties  ''  before"  as 
well  as  ''  at "  the  time  of  making  and  issuing  the  note.  I 
think,  also,  that  the  replication  ought  to  have  shewn  that 
the  original  instrument  was  not  binding  upon  the  parties^ 
and  was  not  complete  before  the  alteration.    But  upon 
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this  point,  it  is  unnecessary  to  give  any  opinion,  because  1845. 
the  plea  is  bad.  The  instrument  might  have  been  stamped 
in  its  altered  form.  The  only  allegation  is,  that  the  in- 
strument was  not  re-stamped ;  but  it  might,  for  aught  that 
appears  in  the  plea,  be  stamped  before  the  trial ;  and,  that 
being  the  case,  the  plea  affords  no  answer  to  the  declara- 
tion. The  plea  ought  at  least  to  have  shewn,  although  it 
would  not  have  been  good  even  then,  that  the  note  had  not 
been  stamped  at  the  time  of  plea  pleaded.  I  am  of  opinion, 
therefore,  that  the  plaintiff  is  entitled  to  judgment^  on  the 
ground  of  the  insufficiency  of  the  plea. 

Alderson,B. — I  agree  in  thinking  that  the  plea  is  bad. 
If  an  alteration  in  a  promissory  note  makes  it  bad,  unless 
it  be  subsequently  stamped,  it  ought  to  have  been  alleged 
in  the  plea  that  it  was  not  so  stamped  before  the  trial.  If 
the  law  were,  that  no  promissory  note  could  be  enforced 
unless  it  were  stamped  at  the  time  of  making  it^  the  plea 
would  afford  a  good  answer  to  the  declaration.  But,  inas- 
much as  the  note  in  this  case  may,  for  aught  that  appears, 
be  made  good  by  being  stamped  subsequently  to  the  alter- 
ation, it  is  no  answer  to  say,  that,  after  the  note  was  made, 
it  was  altered  without  being  re-stamped.  With  respect  to 
the  replication,  I  am  not  satisfied  that  the  plaintiff  has 
made  a  good  answer  to  the  plea.  The  rejoinder  is  clearly 
bad,  for  taking  too  large  a  traverse. 

RoLVE,  B. — I  also  tbink  that  the  plea  is  bad.  The  sta- 
tute, which  says  that  an  unstamped  instrument  shall  not 
"  be  pleaded  or  given  in  evidence,"  did  not  intend  to  make 
those  facts  an  answer,  which  in  reality  were  no  answer  at 
all.  The  plea  ought  to  have  shut  out  every  defence  of  that 
nature,  and  have  shewn,  that,  under  no  circumstances, 
could  the  note  in  this  case  have  been  made  available. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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IN   THE    EXCHEQUER   CHAMBER. 
(/»  Error  from  the  Court  of  Exchequer). 


Decn  1.       The  Company  of  Peoprietoes  of  the  Qranthah  Canal 

Navigation  v.  Hall. 

A  canal  act         1  HE  above  case  having  been  turned  into  a  special  ver- 
c^^rny^of '^^  diet  (a),  pursuant  to  the  leave  reserved  in  the  Court  below, 

proprietors  to 
take,  for  toi^* 
nage  upon  all 
co^,  stonet, 
timber,  com, 
&c.,  and  other 
goods,  wares, 
and  commodi- 
ties whatsoever, 
which  should 


a  writ  of  error  was  afterwards  brought,  and  was  now  ar- 
gued (*)  by 

HUlj  for  the  plaintiff   in  error.  —  The  judgment   rf 
the  Court  below  proceeded  on  the  ambiguity  in  the  toll 
clauses,  and  that  they  ought  to  operate  and  be  construed 
be  navigated  or  against  the  company  in  favour  of  the  public.     That  rule 

conveyed  upon       ^ 

does  not  apply  to  a  case  like  the  present,  or,  if  it  does,  it  is 
incorrectly  expressed.  The  correct  rule  is,  that  the  act 
is  to  be  construed  favourably  for  the  public.  Now  the 
provision  in  the  96th  section,  that  no  boat  or  barge  what- 
ever shall  pass  through  the  locks,  except  it  has  before 


the  canal,  such 
rates  and  duties 
as  they  should 
think  fit,  not 
exceeding  the 
sum  oi2yi. 
for  every  ton, 
on  entering  in- 

ou?o?thrcanal  passcd  with  a  burden  of  thirty  tons,  or  on  payment  of  a 
wth  the  river  ^°^'  equal  to  what  would  be  paid  by  a  vessel  of  thirty  tons 
Trent;  and       burden,  unlcss  wastc  water  is  running  over  the  weir,  is 

also,  not  ex- 
ceeding the 

sura  of  \\d,  per  mile  for  every  ton  of  coal,  stone,  timber,  com,  &c.,  and  other  goods,  wares, 
and  commodities,  except  all  dung,  soil,  marl,  ashes,  and  other  manxsret  (other  than  lime,  which 
should  pay  half  the  said  tolls),  and  except  gravel,  stone,  or  other  materials  for  mending  the 
roads,  which  should  pass  toll-free,  which  should  be  navigated  or  conveyed  upon  the  canal.  A 
subsequent  section  provided,  that  no  boat  or  vessel  should  pass  through  any  lock  to  be  made 
under  the  act,  without  the  consent  of  the  company  of  proprietors,  unless  such  boat  or  Tcssd 
should  pay  a  duty  or  rate  equal  to  what  would  be  paid  by  a  vessel  loaded  with  a  burthen  of 
thirty  tons,  unless  waste  water  should  be  running  over  the  regulating  weir  of  such  lock,  or  un- 
less such  vessel  should  be  returning  after  having  passed  on  the  canal  with  a  greater  burthen 
than  thirty  tons: — 

Held,  that  a  boat  laden  with  a  burthen  of  manure,  though  greater  than  thirty  tons,  was  en- 
titled to  navigate  the  canal,  and  to  pass  at  any  time  through  the  locks,  without  payment  of  any 
toll  whatever. 


(a)  See  13  M.  &  W.  1 14,  where 
the  facts  of  the  case  and  the  clauses 
of  the  act  of  Parliament  are  fully 
stated. 


{b)  Before  TYiwfa/,  C.  J.,  Cole- 
ridgcy  J.,  Cottman^  J.,  MavHt,  J., 
Wigktmany  J.,  and  Grtsswdly  J. 
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in  fact  a  provision  for  the  benefit  of  the  public,  so  as  to 
ensure  there  being  sufficient  water  in  the  canal  to  render  it 
available  at  all  times  to  the  public :  it  imposes  a  tax  upon 
those  who  use  the  canal  when  there  is  a  deficiency  of  wa- 
ter, for  the  general  benefit.  It  seems  monstrous  to  say, 
that  those  who  are  entitled  to  pass  toll-free  should  use  the 
water  without  restriction,  when  others  are  precluded  from 
doing  so.  In  all  the  cases  cited  in  the  Court  below,  the 
toll-payer  was  the  public,  and  easing  him  eased  the  public 
also.  The  interest  of  the  persons  claiming  to  use  the  canal 
and  the  public  was  the  same;  but  here  the  proposition  on 
the  other  side  would  lead  to  this  absurdity,  that  persons 
who  pay  highly  for  the  use  of  the  canal  at  all  times  would 
be  checked  from  passing  along  the  canal  when  there  was  a 
deficiency  of  water,  but  that  no  check  is  to  be  imposed  on 
the  carriage  of  manure  by  private  persons,  the  proprietors 
of  land  along  the  canal.  The  82nd  section,  which  gives 
the  right  to  carry  manure  toll-free  in  winter,  shews  that  it 
was  only  intended  to  give  this  privilege  at  a  time  when  it 
was  probable  there  would  be  plenty  of  water  in  the  canal. 
The'eifect  of  that  section  is,  first,  to  impose  a  gross  tonnage 
of  2^.  on  all  goods,  &c.  entering  into  or  passing  out  of  the 
canal  at  its  junction  with  the  Trent,  and  then  to  give  a 
mileage  toll  of  1^.  per  ton;  the  result  of  which  is,  that 
2^  per  ton  is  to  be  paid  for  all  goods  whatever,  and  the 
mileage  toll  for  all  goods  except  those  which  are  to  be 
carried  toll  free.  It  may  be  questionable  whether  dung, 
soil,  &c.,  are  to  pass  toll-free  under  any  circumstances,  like 
gravel  for  the  use  of  the  public  roads,  or  lime,  on  payment 
of  half  tolls ;  but  at  all  events,  they  cannot  pass  toll-free 
when  there  is  no  waste  water  running  over  the  weir,  for  in 
that  case  all  cargoes  whatever  are  to  pay  full  toll.  If  the 
82nd  and  96th  sections  are  construed  together,  they  will 
be  found  to  produce  this  effect.  The  owner  of  fhe  boat  in 
question  thought,  no  doubt,  he  had  a  right  to  bring  it 
laden  with  manure  toll  free,  and  also  to  go  back  toll  free ; 
but,  under  the  96th  section,  he  was  liable  to  a  charge  as  for 
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a  boat  of  thirty  tons.  The  cargo  was  ''  manore  or  other 
goods ;''  the  clause  applies  to  all  boats  whatever,  and  sus- 
pends all  privileges. 

Hugh  Hill,  for  the  defendant  in  error,  cited  Barrett  v. 
The  Stockton  and  Darlington  Railway  Company  {a),  and 
77ie  Leeds  and  Liverpool  Canal  Company  v.  Hustler  (6) ;  and 
was  then  stopped  by  the  Court. 

TiNDAL,  C.  J. — The  Court  are  unanimously  of  opinion 
that  the  judgment  ought  to  be  affirmed.  The  question, 
in  substance,  turns  upon  the  82nd  section  of  the  com- 
pany's act,  giving  a  toll  on  commodities  carried  along  the 
canal.  The  first  words  of  that  section  are :  "  That  it  shall 
be  lawful  for  the  said  company  of  proprietors  to  take  for 
their  own  use  and  behoof,  for  tonnage  upon  all  coals, 
stones,  timber,  corn,  grain,  malt,  meal,  flour,  and  other 
goods,  wares,  merchandize,  and  commodities  whatsoever, 
which  shall  be  navigated,  carried,  or  conveyed  upon  or 
through  the  said  intended  canal  and  collateral  cut,  such 
rates  and  duties  as  the  said  company  of  proprietors  shall 
think  fit,  not  exceeding  the  sum  of  2^d,  for  every  ton,  on 
entering  into  or  passing  out  of  the  said  intended  canal, 
at  its  junction  with  the  river  Trent,  and  also  not  exceed- 
ing the  sum  of  l^d.  a  mile  for  every  ton  of  coal,  stoney 
timber,  corn,  grain,  malt,  meal,  flour,  and  other  goods, 
wares,  merchandize,  and  commodities."  Supposing  these 
words  had  stood  alone,  there  could  have  been  no  doubt 
that  there  would  be  a  duty  payable  in  this  particular  in- 
stance, both  on  entering  the  canal,  and  also  a  mileage  toll. 
But  then  follows  the  exception ;  and  we  must  see  whether 
that  does  not  exclude  the  above  supposition.  The  excep- 
tion is,  "  except  all  dung,  soil,  marl,  ashes,  and  other 
manure,  (other  than  lime,  which  shall  pay  half  the  said 


(o)  2  Man.  &  G.  134;  2  Scott,        (b)  1  B.  &  C.  424;  2   D.  & 
N.  R.,  337.  R.  666. 
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tolls)^  and  except  gravely  stone,  and  other  materials  for        1845. 
mending  the  roads,  which  are  by  that  section  admitted  to    QaANTHAM 
pass  toll-free/ that  is,  free  from  both  the  gross  toll  and  the       Canal 
mileage  toll.    It  seems,  therefore,  that,  under  the  82nd  v. 

section,  manure  is  to  pass  toll  free;  probably  it  was 
thought  that  the  benefit  which  would  accrue  to  agriculture 
by  this  provision  was  a  sufficient  reason  for  its  enactment. 
Then  comes  sect.  96,  upon  which  the  company  found 
their  argument  in  faTour  of  this  claim.  They  say  the  effect 
of  that  section  is,  that  no  boat  or  barge  whatever,  with  a 
lading  of  less  than  thirty  tons,  shall  pass  through  the 
entrance  lock,  except  on  payment  of  a  tonnage  duty  equal 
to  what  would  be  paid  by  a  vessel  laden  with  thirty  tons, 
unless  waste  water  is  running  over  the  weir.  It  seems  to 
us,  however,  that  the  proper  construction  of  this  section  is, 
that  it  applies  to  vessels  laden  with  a  cargo  of  less  than 
thirty  tons,  such  as  would  pay  toll,  and  that  the  effect  of 
that  section  is  merely  to  enlarge  the  tolls  given  by  the 
82nd  section :  for  example,  suppose  a  boat  laden  with  a 
ton  of  butter  and  cheese,  or  other  toll-paying  commo- 
dities, then  it  must  pay  a  toll  equivalent  to  a  burden  of 
thirty  tons,  in  order  to  pass  the  lock ;  but  if  it  contains 
manure  or  other  exempted  cai^o,  it  is  entitled  to  pass 
toll  free,  whatever  be  its  tonnage.  For  these  reasons,  we 
are  of  opinion  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 

Judgment  affirmed. 
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J-N  this  Vacation,  Edwin  Sandys  Bain,  of  the  Middle 
Temple,  Esq.,  and  Charles  WtlMns,  of  Gray's  Inn,  Esq., 
were  called  to  the  degree  of  the  Coif,  and  gave  rings,  the 
former  with  the  motto  ^'  A  Deo  et  Regind,^  the  latter  with 
the  motto  "  Non  quo  sed  quomodo,^^ 
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PRINCIPAL      MATTERS. 


AGREEMENT. 

Carutrueiion  of. 

The  plaintiff,  a  schoolmaster,  in 
1842,  contracted  with  the  defendant 
to  rent  of  him  a  house  and  school- 
room, at  the  rent  of  35/.  a  year;  and 
it  was  further  agreed  between  them, 
that,  **  unless  death  or  continued  ill- 
health  in  either  ease  should  take 
place,'*  the  defendant  promised  to  pro- 
Tide  two  bed-rooms  over  the  intended 
school-room,  but  not  before  the  year 
1844;  and  when  such  rooms  should 
be  provided,  the  plaintiff  agreed  to 
pay  for  them  an  additional  rent  of  5/. 
a  year.  In  an  action  on  this  agree- 
ment, the  declaration  alleged  as  a 
breach,  that,  although  the  whole  of 
the  year  1844,  except  a  few  days,  had 
elapsed,  and  although  the  defendant 
had  not  been  prevented  by  any  ill- 
health,  he  had  not,  although  often 
requested,  provided  the  two  bed- 
rooms:— Held^  on  motion  in  arrest  of 
judgment,  after  verdict  for  the  plain- 
tiff, that  the  "  continued  ill-health  in 
either  case**  meant  ill-health  of  either 
of  the  parties,  and  therefore  that  the 
declaration  was  bad,  for  not  averring 
that  there  had  been  no  continued  ill- 
health  on  the  part  of  the  plaintiff, 
Ireland  v.  Harrie,  432 


ANNUITY. 

Stamp —Memorial* 

In  replevin,  the  defendants  avowed 
for  a  distress  under  an  annuity  deed; 
which  recited  that  F.,  who  was  the 
beneficial  lessee  of  certain  salt-works, 
in  order  to  raise  money  for  carnring 
them  on,  had  contracted  with  K.  to 
grrant  him  an  annuity  of  1050/i,  in 
consideration  of  14,500/.,  and  that  K., 
being  unable  to  provide  the  whole 
sum  himself,  had  entered  into  sub- 
contracts witii  seven  other  persons  to 
take  portions  of  the  annuity,  each  ad- 
vancing a  part  of  the  consideration- 
money;  and,  after  reciting  aU  these 
contracts,  and  the  payment  by  the 
different  parties  of  their  respective  pro- 
portions of  the  14,500/.,  the  deed  con- 
tained a  grant  by  F.  to  C.  and  D.  of 
eight  several  annuities,  making  to- 
gether an  annuity  of  1050/.,  in  trust 
for  the  several  persons  advancing  the 
money,  with  the  usual  powers  of  dis- 
tress. The  avowry  then  set  out  two 
other  deeds,  by  one  of  which  C,  and 
by  the  other  of  which  S.,  a  trustee 
nominated  in  D.*s  place  under  the  1 
Will.  4,  c.  60,  assigned  "the  said 
several  annuities**  to  the  defendants, 
who  then  avowed  the  taking  for  a 
distress    in  respect  of  one  of   the 
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ANNUITY- 


ARBITRATION. 


annuities  in  arrear,  There  were  simi- 
lar aTOwriejs  for  arrears  of  others  of 
the  annuities.  The  plaintiff  pleaded 
in  har,  first,  non  est  factum ;  secondly, 
that  C.  did  not  assign  'Hhe  said 
annuity'*  modo  et formd;  thirdly,  that 
D.  was  not  a  trustee  within  the  1  Will. 
4,  c  60;  fourthly,  that  S.  did  not 
assign  the  annuity  modo  et  forma; 
and  lastly,  (after  craving  oyer  of  the 
annuity  deed),  that  no  memorial  was 
duly  inrolled.  The  defendants  joined 
issue  on  the  first  four  pleas,  and  to 
the  fifth  replied,  that  the  memorial  was 
duly  inrolled;  setting  it  out.  The  plain- 
tiff rejoined,  that  the  memorial  con- 
tained certain  untrue  statements  as  to 
the  parties  beneficially  interested,  and 
the  pecuniary  considerations  for  the 
annuities.  The  defendants  siu-rejoined, 
that  the  memorial  did  truly  state  the 
names  of  the  persons  by  whom  the 
several  annuities  were  to  be  received, 
and  the  pecuniary  considerations  for 
granting  the  same;  on  which  issue 
was  joined: — Held,  first,  that  the  an- 
nuity deed  only  required  a  stamp  in 
respect  of  the  aggregate  sum  paid  to 
F.  for  the  annuity  of  1050/.,  and  that 
it  need  not  be  the  aggregate  of  the 
stamps  required  on  each  of  the  several 
annuities  into  which  it  was  divided. 

Secondly,  that,  if  there  was  a  vari- 
ance in  stating  in  the  avowries  that 
C.  and  S.  assigned  *Hhe  said  annuity" 
to  the  defendants,  whereas  the  legal 
effect  of  each  of  the  assignments  was 
to  convey  a  moiety  only,  this  was  a 
defect  which  ought  to  be  amended  at 
Nisi  Prius. 

The  memorial,  in  the  column  headed 
^  Consideration,  and  how  paid,"  first 
set  forth  the  sums  paid  by  the  several 
sub-purchasers  to  K.,  for  their  several 
annuities,  and  then  stated  the  sums 
paid  by  R.  to  F.,  which  it  described 
as  composed  of  7500/.  paid  by  K.  as 
the  consideration  for  his  own  share  of 
the  annuity,  and  of  the  other  sums 
paid  to  K.  by  the  sub-purebasers  as 


before  mentioned.  In  the  former  part 
of  the  column,  there  were  some  inac- 
curacies in  the  statement  of  the  man- 
ner of  payment;  but  the  latter  part 
correctly  stated  the  payments  to  F.: — 
Heldy  that  the  memorial  was  sufficient. 
SembUf  that  the  onus  of  proof,  upon 
the  issue  relating  to  the  memorial,  was 
upon  the  plaintiff;  for  that  the  me- 
morial would  be  taken  to  be  correct 
till  the  contrary  was  shewn.  Hogarth 
V.  Penny,  494 


ARBITRATION. 

L  Arbitrator, 

(1).  Discretion  as  to  Examination  of 
Witnesses  on  Oath. 

A  cause  was  referred  by  order  of 
Nisi  Priusy  which  stated  that  *<the  ar- 
bitrators should  be  at  liberty,  if  they 
should  think  fit,  to  examine  t^e  parties 
and  their  respective  witnesses  on 
oath:'* — Held,  that  it  was  discretion- 
ary with  the  arbitrators  whether  they 
would  examine  the  witnesses  on  oi^ 
or  not,  and  that  it  waa  no  objection 
to  their  award,  that  the  witnesses  were 
examined  without  being  sworn,  al- 
though the  party  against  whom  the 
award  was  made  required,  at  the  time, 
that  they  should  be  sworn.  Smith  v. 
Gqf,  264 

(2).  Misconduct  of  Arbitrator, 

Oo  a  reference  of  a  cause  and  all 
matters  in  difference  to  arbitration, 
the  plaintiff  tendered  in  evidence  his 
books  containing  entries  made  by  him- 
self and  others  on  his  dictation,  which 
being  objected  to  as  inadmissible,  the 
arbitrator  stated  that  the  same  strict- 
ness was  not  required  as  on  a  trial  at 
Nisi  Prius,  and  that,  although  the 
books  were  not  strictly  admissible,  he 
had  authority  to  receive  them,  and  he 
accordingly  did  so;  but  it  did  not 
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appear  that  he  had  acted  upon  them: — 
Held,  that  thia  did  not  amount  to 
misconduct  in  the  arbitrator,  so  as  to 
authorise  the  Court  to  set  aside  the 
award.    Hagger  v.  Baker,  9 

(3).  Power  to  enter  Ferdiet, 

Where  a  cause  was  referred  by  a 
Judge's  order,  which  gave  no  express 
power  to  direct  a  verdict  to  be  entered, 
hut  the  arbitrators  awarded  a  verdict 
to  be  entered,  with  damages  and  costs, 
the  Court  discharged  a  rule  which  had 
been  obtained  to  enforce  the  award  by 
attachment,  leaving  the  plaintiff  to 
pursue  his  remedy  by  action^  Cock 
V.  Genty  680 

II.  Award. 

Finding  on  several  Counts. 

Where  a  declaration  contained  se- 
veral counts,  and  the  cause  was  re- 
ferred by  order  of  a  Judge  before  plea 
pleaded, — Heldy  that  the  arbitrator 
was  not  bound  to  find  specifically  upon 
each  count  in  the  declaration,  but 
might  find  generally  that  the  plaintiff 
had  good  cause  of  action  for  a  certain 
sum,  and  award  that  the  defendant 
should  pay  him  that  sum.  Bearup  v. 
Peacock,  149 

ARREST  UNDER  1  &  2  VICT, 
c.  110,  s.  3. 

Admiuihility  of  Affidavits  in  anotker 
Cause. 

On  an  application  to  a  judge  to 
hold  a  defendant  to  bail  under  1  &  2 
Vict.  c.  110,  s.  3,  the  plaintiff  may 
use  affidavits  made  and  used  shortly 
before  on  a  similar  application  against 
the  same  defendant  at  the  suit  of 
another  plaintiff,  intitled  in  the  former 
suit,  and  in  another  Court.  Langston 
V.  Wetherell,  104 


ASSIGNMENT. 

What  it  passes^ 

A  deed  of  assignment  by  A.  of  all 
his  personal  estate  and  effiscts  what- 
soever to  trustees  for  the  benefit  of 
creditors,  passes  a  deed  of  assignment 
of  leasehold  premises,  made  to  A.  by 
way  of  mortgage  with  power  of  sale. 
West  v.  Steward,  47 

ATTACHMENT. 

Personal  Service  of  Rule. 

Semble,  that  personal  service,  even 
of  a  rule  for  an  attachment,  may  be 
dispensed  with  where  there  is  no  other 
remedy,  and  it  is  satisfactorily  shewn 
that  the  party  knows  of  the  rule  and  is 
evading  service  of  it.     In  re  WhaUegf 

731 

ATTORNEY. 

See  Bills  and  Notes,  I,  1. 

(1).  Delivery  of  Bill 

It  is  no  answer  to  an  action  on  a 
promissory  note,  that  it  was  given  on 
account  of  an  attorney's  bill,  not  de« 
livered  before  action  brought.  Jle^- 
reys  v.  Evans,  21 

(2).    Taxation  of  Bill. 

1 .'  Semble,  that,  under  the  Attorneys 
and  Solicitors  Act,  (6  &  7  Vict,  c  73, 
s.  37),  all  the  common-law  courts 
therein  mentioned  have  a  common 
jurisdiction  to  refer  for  taxation  an 
attorney's  bill  for  business  done  in  any 
of  them. 

Where  a  surveyor  of  highways 
within  a  parish  employed  an  attorney 
to  conduct  an  indictment  for  an  oh* 
struction  of  one  of  the  highways,  and 
to  transact  other  business,  and  paid 
his  bill  out  of  monies  raised  by  the 
highway  rate,— -Held,  that  the  rate- 
payers were  not  persons  '*  liable  to 
pay,"  within  the  meaning  of  the  stat. 
6  &  7  Vict.  c.  73,  s.  38,  and  could 
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not,  therefore,  apply  for  a  reference  of 
the  bill  to  taxation.  In  re  Barber, 
Gent,,  Ex  parte  The  Manchester  and 
Leeds  Railway  Company^  720 

2.  An  attorney,  on  being  retained 
to  conduct  a  cause,  gave  his  client,  the 
plaintiff,  the  following  undertaking: — 
<^  Should  the  damages  or  costs  not  be 
recoverable m\^%  action,!  shall  charge 
you  costs  out  of  purse  only."  The 
plaintiff  obtained  a  verdict,  with  da- 
mages and  costs,  but  the  defendant 
obtained  his  discharge  under  the  In- 
solvent Debtors'  Act,  and  the  plain- 
tiff only  received  a  dividend  of  about 
7s,  in  the  pound  on  the  amount  of  his 
judgment: — Held,  that  the  attorney 
was  not,  under  these  circumstances, 
limited  by  his  undertaking  to  costs 
out  of  pocket  only. 

The  Master  having  taxed  the  at- 
torney's bill,  allowing  him  costs  out 
of  pocket  only,  a  summons  was  taken 
out  and  heard  before  a  Judge  at 
chambers,  who  directed  the  taxation 
to  be  as  for  costs  out  of  pocket.  Sub- 
sequently, another  summons  to  review 
the  taxation  was  taken  out^  and  heard 
before  the  same  Judge,  who  dismissed 
it: — Held,  that  the  attorney  had  a 
right  to  appeal  from  this  decision  to 
the  Court     In  re  Stretton,  806 

(3).  In  what  Court  suable,  * 

A  defendant  who  is  an  attorney  of 
two  of  the  superior  Courts  may  be 
sued  in  either,  at  the  option  of  the 
plaintiff.     Wal/ord  v.  Fleetwood,  449 

BANKRUPT. 
See  Evidence,  II. 

I.  Jurisdiction  of  the  Commissioners, 
and  Power  of  Commitment. 

The  plaintiff,  being  a  debtor  to  a 
bankrupt's  estate,  was  summoned  to 
appear  and  be  examined  before  the 
District  Court  of  Bankruptcy  in  which 
the  fiat  was  prosecuted;  but,  refusing 


to  come,  was  arrested  by  the  defend* 
ant,  the  messenger  of  the  Court,  under 
a  warrant  of  the  commissioner,  and 
brought  up  in  custody  to  be  examined. 
He  Uiereupon  submitted  to  be  exa- 
mined, and  at  the  conclusion  of  his 
examination,  the  commissioner  said 
that  he  was  *<  discharged  on  payment 
of  the  costs  incurred  in  bringing  him 
up,"  and  a  memorandum  to  that  effect 
was  indorsed  on  the  warrant.  The 
defendant  in  consequence  detained  the 
plaintiff  until  the  costs  incurred  in 
bringing  him  up  were  taxed,  and  paid 
by  him  under  protest: — HeUi,  first, 
that  the  above  memorandum  amount- 
ed to  an  order  to  detain  the  phiintiff 
until  the  costs  were  paid. 

Secondly,  that  the  commissioner 
had  no  jurisdiction  under  the  bank- 
rupt acts  to  make  such  an  order,  and 
would  have  been  liable  to  the  plaintiff 
in  an  action  of  trespass  for  the  impri- 
sonment under  it;  and,  therefore,  that 
the  defendant,  who  must  be  assumed 
to  have  known  of  such  want  of  juris- 
diction, was  also  liable. 

Semble,  that,  if  the  commissioner 
had  had  jurisdiction  to  commit  the 
plaintiff,  the  defendant  would  have 
been  protected,  though  he  had  no 
warrant  under  the  hand  and  seal  of 
the  commissioner.    Watson  v.  Bodell, 

67 

II.  Notice  of  Act  of  Bankrt^tcy. 

A  notice  by  a  bankrupt  to  an  exe- 
cution creditor,  that  "he  had  commit- 
ted several  acts  of  bankruptcy,"  is  a 
sufficient  notice  of  a  prior  act  of  bank- 
ruptcy, within  the  2  &  3  Vict.  c.  29. 
The  notice  need  not  state  the  nature  or 
particulars  of  any  act  of  bankruptcy. 
Udal  V.  Walton,  254 

III.  Order  for  Protection. 

1.  The  plaintiff  having  obtained 
judgment  against  one  F.  in  an  action 
of  assault  and  false  imprisonment^ 
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sued  oat  a  ca.  sa.,  whereon  F.  was 
taken  and  committed  to  the  Queen's 
Prison,  of  which  the  defendant  was 
the  keeper.  F.  afterwards  petitioned 
the  Court  of  Bankruptcy  for  his  dis- 
charge under  5  &  6  Vict.  c.  116,  and 
7  &  8  Vict.  c.  96,  and,  having  obtained 
from  the  commissioner  an  order  for  his 
dischargre,  was,  in  obedience  thereto, 
discharged  by  the  defendant  accord- 
ingly. The  plaintiff  havuig  brought 
an  action  against  the  defendant  for 
an  escape — Held^  that,  whether  this 
was  or  was  not  a  debt  from  which 
the  commissioner  had  power  to  dis- 
charge the  prisoner,  the  defendant  was 
protected,  being  bound  to  obey  the 
order  of  the  commissioner,  who  was 
acting  judicially  in  a  matter  over  which 
he  had  jurisdiction. 

Semble,  that,  the  judgment  debt 
being  in  tort,  and  not  in  an  action  for 
the  recovery  of  a  debt,  the  commis- 
sioner had  no  power  to  order  the  pri- 
soner to  be  discharged  out  of  custody 
under  the  above  acts  of  Parliament. 
Thomas  v.  Hudsouy  858 

2.  An  action  of  trespass  is  not 
nutintainable  against  the  plaintiff  in  an 
action,  or  his  attorney,  for  suing  out 
an  execution,  and  causing  the  defend- 
ant to  be  arrested  under  it,  the  de- 
fendant having  at  the  time  tin  order 
for  protection  from  arrest  under  the 
Bankrupt  Act,  5  &  6  Vict,  c  116,  s. 
4,  of  which  the  plaintiff  had  no  notice. 
Tearsley  v.  Beane,  *  322 


IV.  Payments  after  Bankn^iey, 

A  trader  committed  a  secret  act  of 
bankruptcy,  by  leaving  his  house; 
but,  before  he  left,  desired  the  defend- 
ant, his  foreman,  who  had  been  ac- 
customed to  manage  his  business  for 
bim,  to  carry  it  on  in  his  absence.  The 
defendant  did  so  accordingly,  and  re- 
ceived several  sums  of  money  for  debts 
due  to  the  bankrupt^  and  for  goods 
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sold  after  the  act  of  bankruptcy.  He 
also  made  several  bona  fide  payments ; 
some  to  creditors  of  the  bankrupt,  for 
the  expenses  of  housekeeping,  and 
retained  some  for  wages  due  to  him- 
self. The  monies  were  received  and 
the  payments  made  without  notice  of 
the  act  of  bankruptcy.  An  action 
having  been  brought  by  the  assigpiees 
to  recover  the  money  so  received  as 
money  had  and  received  to  their  use, 
the  defendant  pleaded  never  indebted, 
and  a  set-off: — Held,  that  the  defend- 
ant was  liable  to  the  assigpiees  for  all 
the  monies  received  by  hun  after  the 
act  of  bankruptcy,  and  that  he  was 
not  entitled  to  set-off  any  of  the  pay- 
ments made  by  him. 

SembUy  that  the  defendant  might 
have  protected  himself  by  a  special 
plea,  as  to  the  payments  and  disburse- 
ments made  by  lum  without  notice  of 
the  act  of  bankruptcy,  under  6  Geo. 
4,  c  16,  s.  82,  and  2  &  3  Vict.  c.  29, 
s.1. 

Qtkere,  whether  the  plea  of  not 
guilty  in  trover  does  not  put  in  issue 
the  wrongful  nature  of  the  conversion. 
Kynaeton  v.  Crauehf  266 

V.  Petitioning  Creditor  e  Debt  by 
several  Firms, 

A  debt  of  150/.  or  upwards,  of 
which  a  part  is  due  to  several  persons 
as  partners,  is  sufficient,  under  6  Geo. 
4,  c  16,  s.  15,  to  support  a  fiat  in 
bankruptcy.    Doe  d.  lAoyd  v.  Inglebyy 

91 

BARTER. 

See  Goods  sold  and  delivered. 


BILL  OF  LADING. 

Action  vpony  by  Indorsee  of, 

A  bill  of  lading  is  not  negotiable 
like  a  bill  of  exchangee,  so  as  to  enable 
the  indorsee  to  maintain  an  action 
upon  it  in  his  own  name;  the  effect 

M  M  M  M.  W« 
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of  the  indorsement  being  only  to  trans- 
fer the  right  of  property  in  the  goods, 
but  not  the  contract  itself.  Thomp- 
son V.  Bominy^  403 

BILLS  AND  NOTES. 

I.  Consideration, 

L  It  is  no  answer  to  an  action  on 
a  promissory  note,  that  it  was  giren 
on  account  of  an  attorney's  bill,  not 
delivered  pursuant  to  6  &  7  Vict,  c 
73,  before  action  brought.  Jeffreys 
▼.  Evans^  210 

2.  To  an  action  against  the  maker 
of  a  promissory  note,  payable  three 
months  after  date,  the  defendant 
pleaded,  that  the  promissory  note 
was  made  and  delivered  by  him  to 
the  plaintiff  for  and  on  accoimt  of  a 
judgment  debt  recovered  by  the  plain- 
tiff against  him,  and  that,  except  as 
aforesaid,  there  never  was  any  con- 
sideration or  value  for  the  making  or 
delivery  of  the  saidnote  to  the  plain- 
tiff:— Heldy  that  the  plea  was  bad, 
inasmuch  as  it  shewed  there  was  an 
existing  debt  on  account  of  which  the 
note  was  made,  and  the  giving  of 
the  note  was  evidence  of  an  agree- 
ment by  the  plaintiff  to  suspend  his 
remedy  upon  the  judgment,  which 
was  a  sufficient  consideration  for  the 
note.    Baker  v.  Walker^  465 

II.  Liabilities  of  Partners  on. 

Messrs.  J.  C,  R.  M,,  J.  P.,  and 
T.  S.,  carrying  on  business  as  bankers, 
a  promissory  note  in  the  following 
form  was  signed  by  R.  M.:— "J 
promise  to  pay  the  bearer,  on  demand, 
five  pounds,  value  received."—"  For 
J.  C  R.  M.,  J.  P.,  and  T.  S."— «R. 
M"^Held,  that  the  holder  of  this 
note  had  not  a  separate  right  of  action 
against  the  party  so  signing,  but  that 
the  firm  were  liable.  Ex  parte  Buck- 
leyy  in  re  Clarke,  469 


III.  Notice  of  Dishonour. 

1.  A  bill  having  been  dishonoured, 
notice  was  given  by  the  holder  to  the 
first  indorsee,  who  in  due  time  left  at 
the  residence  of  the  drawer  his  own 
card  and  address,  on  the  back  of 
which  was  written,  «Bill  for  £30, 
drawn  by  S.  on  W.,  dishonoured,  lies 
due  as  on  the  other  side.'*  The  bill 
was  not  lying  there,  but  at  the  resi- 
dence of  the  holder,  who  had  other 
bill  transactions  with  the  drawer: — 
Held  to  be  a  sufficient  notice  of  dis- 
honour.    Rowlands  v.  Springett,     1 

2.  It  was  proved  at  the  trial  of  an 
action  on  a  bill  of  exchange,  by  a 
clerk  of  the  plaintiffs*  (the  indorsees), 
notice  to  produce  having  been  g^ven, 
that,  on  the  day  when  the  bill  became 
due,  he  wrote  a  letter  to  the  defend- 
ant (the  indorser),  informing  him, 
that  "  J.  C.*s  acceptance  due  that  day 
was  unpaid,  and  requesting  his  im- 
mediate attention  to  it:'* — Held  a 
sufficient  notice  of  dishonour.  Bailey 
Y.Porter,  44 

IV.  Order  for  Payment  of  Money. 

J.  M.,  by  indenture,  assigned  to 
the  plaintiff  a  ninth  part  of  his  share 
in  the  residue  of  the  estate  of  T.  H., 
deceased!  By  an  order  of  29th  July, 
1842,  made  in  a  suit  in  Chancery,  of 
"  Powell  V.  Norwood,**  the  Vice-Chan- 
ccUor  ordered  the  defendants  in  that 
suit  to  retain  £250,  being  part  of  the 
produce  of  J.  M.'s  share  of  the  resi- 
duary estate  of  T.  H.,  to  be  paid  to 
such  person  as  the  present  defendant 
and  J.  M.  should  jointly  direct.  It 
was  afterwards  agreed  between  the 
parties,  that  £50,  to  be  considered  as 
part  of  the  sum  of  £250,  should  be 
paid  by  the  defendant  to  the  solicitors 
for  J.  M.  and  the  plaintiff.  An  action 
having  been  brought  to  recover  this 
sum  of  £50,  the  plaintiff  tendered  in 
evidence  the  following  document: — 
**  To  the  executors  of  T.  H.,  deceased. 
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Powell  ▼.  Norwood.  Gentlemen, — 
We  do  hereby  authorize  and  require 
you  to  pay  to  Mr.  George  Powell,  or 
his  order,  the  sum  of  £250,  being 
the  amount  directed  by  the  order  ci 
the  29th  of  July  last,  to  be  paid  to 
our  order.  We  are,  gentlemen,  your 
▼ery  obedient  servants,  J.  M.  Dec. 
16th,  1842."  This  document  was 
signed  by  J.  M.  only,  and  was  nn- 
stamped:— fTeic^  (Bol/ef  B.,  dissen- 
tiente),  that  it  was  not  a  bill  of  ex- 
change, and  that  it  was  admissible  in 
evidence  without  a  stamp.  Busiell  ▼. 
Powell,  41S 

V.  Paymmio/. 

The  acceptor  of  a  bill  of  exchange, 
on  its  presentation  to  him  when  due, 
did  not  take  it  up;  but  afterwards, 
on  the  same  day,  a  person  unknown 
called  at  the  bankers'  where  it  lay,  and 
paid  the  amount,  and  received  back 
the  bill,  with  a  general  receipt  in- 
dorsed upon  it.  In  an  action  by  the 
indorsee  against  the  acceptor,  the  bill 
was  produced  by  the  plaintiff,  bearing 
that  receipt: — Held  no  evidence  of 
payment  of  the  bill  by  the  acceptor. 
Phaiips  V.  Warren,  379 

VI.  Presentment. 

Where  a  bill  of  exchange  drawn  by 
W.  C.  upon  one  J.  C.  was  accepted 
by  the  latter,  payable  at  the  plaintiffs' 
bank,  and  the  bill  was  subsequently 
indorsed  by  W.  C.  to  the  plaintiffs, 
and  on  the  day  when  it  became  due 
there  were  no  assets  of  J.  C.'s  in  the 
bank: — Held,  in  an  action  by  the 
plaintiffs  as  the  indorsees  against  the 
indorser,  that  it  was  not  necessary  to 
shew  a  presentment  of  the  bill  to  the 
acceptor.    Bailey  v.  Porter,         44 

VII.  Pleading. 

To  an  action  by  the  indorsee  against 
the  maker  of  a  promissory  note,  the 
defendant  pleaded,  that  he  made  the 
note  and  indorsed  it  to  the  London 


and  Westminsier  Bank,  as  a  collateral 
security  for  certain  advances  made 
or  to  be  made  to  the  Marylebone^ 
Bank,  upon^the  terms,  that,  r£  those 
advances  should  be  repaid  before  the 
note  became  due,  the  defendant  should 
not  be  called  upon  to  pay  it.  The 
plea  then  averred,  that  the  advances 
so  made  were  repaid  before  the  note 
became  due;  that  he  had  no  value 
for  his  indorsement;  and  that  the 
note  was  indorsed  to  the  plaintiff  afk;er 
it  became  due.  Replication,  de  in- 
juria:— Held,  that  it  was  an  essential 
allegation,  without  which  the  plea  must 
fail,  that  the  advances  were  repaid 
before  the  note  became  due;  and 
therefore  that  it  was  a  misdirection, 
for  the  judge,  on  the  trial  of  this  issue, 
to  tell  the  jury,  that,  if  the  note  was 
g^ven  as  a  part  security  for  the  ad- 
vances so  made  to  the  Marylebone 
Bank,  the  defendant  was  entitled  to  a 
verdict.     Richards  v.  Maeey,       484 

BYE-LAW. 

1 .  By  a  local  act,  6  Geo.  4,  c.  Ixxi, 
the  company  of  proprietors  of  a  pub- 
lic navigation  were  empowered  to 
make  bye-laws  for  the  good  govern- 
ment of  the  company,  and  for  the 
good  and  orderly  using  the  navigation, 
and  also  for  the  well-governing  of  the 
bargemen,  watermen,  and  boatmen, 
who  should  carry  any  goods,  wares, 
or  merchandise  upon  any  part  of  the 
said  navigration,  and  to  impose  and 
inflict  such  reasonable  fines  or  for- 
feitures upon  all  persons  offending 
against  the  same,  as  to  the  major  part 
of  the  company  should  seem  meet,  not 
exceeding  ^66. — The  company  made 
a  bye-law,  that  the  navigation  should 
be  closed  on  every  Sunday  throughout 
the  year,  and  that  no  business  should 
be  transacted  thereon  during  such 
time,  (works  of  necessity  only  ex- 
cepted), nor  should  any  person  during 
such  time  navigate  any  boat,  &c.,  nor 
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should  any  boat,  &c.  pass  along  any 
part  of  the  said  navigation  on  any 
Sunday,  except  for  a  reasonable  dis- 
tance for  the  purpose  of  mooring  the 
same,  and  except  on  some  extraor- 
dinary necessity,  or  for  the  purpose 
of  going  to,  or  returning  from,  any 
place  of  divine  worship,  under  a 
penalty  of  £5: — Held^  that  the  act 
did  not  authorize  the  company  to  make 
the  above  bye-law,  and  that  it  was 
illegal  and  void.  The  Calder  and 
Hebble  Namgation  Company  v.  Pih 
ling,  76 

2.  The  Plumbers' Company  of  Lon- 
don were  incorporated  by  a  charter  of 
James  I,  and  empowered  thereby  to 
make  bye-laws.  They  made  a  bye- 
law,  that  the  master  and  wardens 
might  call,  choose,  elect,  and  admit 
into  the  livery  of  the  company  such 
person  free  of  the  art  or  mystery  of 
plumbing  as  they  should  liiink  fit; 
and  that  every  person  so  chosen  should, 
immediately  upon  notice  thereof,  pre- 
pare himself  to  serve  the  same  place 
at  the  then  next  meeting  of  the  mas- 
ter and  wardens,  in  sudi  seemly  and 
decent  manner  as  formerly  had  been 
used ;  and  that  every  person,  so  called 
and  chosen  into  the  same  hvery,  and 
accepting  the  same,  should  use,  wear, 
and  keep  the  same  livery,  according 
to  the  usage  and  warning  given  him 
for  that  purpose;  and  that  the  same 
person,  so  called  and  chosen  into  the 
same  livery,  and  accepting  the  same, 
should  bring  ia  and  pay  at  the  next 
meeting,  unto  the  master  and  wardens, 
to  the  use,  maintenance,  and  relief  of 
the  company,  and  to  the  officers  of 
the  company,  for  entering  the  same 
and  for  the  warning  given,  such  fees 
as  formerly  had  been  .paid  in  like 
cases;  "and  which  of  them  soever,  so 
called  and  chosen  into  the  same  livery, 
refuseth  to  pay  the  said  fees,  or  what 
person  or  persons,  so  called  and  chosen 
to  be  of  the  same  livery,  and  refuseth 
the  same,  shall  forfeit  and  pay  to  the 


master  and  wardens  for  the  time  being, 
for  every  such  defiuilt,  the  sum  of  £5, 
or  less,  at  the  discretion  and  pleasure 
of  the  master  and  wardens,  so  it  be 
not  less  than  40«." 

In  a  declaration  in  debt  on  this  bye- 
law,  against  a  person  who  had  beea 
elected  into  the  company,  and  taken 
the  oath  to  obey  the  bye-laws: — 

Heldy  first,  that  the  bye-law  was 
not  bad  for  uncertainty  in  the  amount 
of  the  penalty: 

Secondly,  that  the  declaration  was 
not  bad  for  not  shewing  that  the  com* 
pany  was  a  company  that  had  a  livery^ 
a  livery  being  mentioned  in  the  char- 
ter and  bye -law: 

Thirdly,  that  it  was  not  bad  for  not 
shewing  that  the  defendant  was  a  free- 
man of  the  city  of  London;  for  that 
the  Court  could  not  take  notice  that 
none  but  freemen  of  the  city  were  ad- 
missible into  the  livery  of  a  company, 
unless  it  had  been  certified  to  the 
Court  by  the  Recorder  of  London : 

Fourthly,  that  the  master  and  war- 
dens alone  might  sue  for  the  penalty, 
though  it  was  reserved  to  the  use  of 
the  company  generally. 

The  bresLch  alleged  in  the  declara- 
tion was,  that  the  defendant,  although 
requested,  and  although  a  reasonable 
time  had  elapsed,  and  although  he 
was  and  continued  such  freeman,  did 
not  nor  would  attend  or  serve  the 
said  place  to  which  he  had  been  so 
chosen,  and  did  not  nor  would  attend 
and  serve  the  said  place  at  the  next 
meeting,  or  at  any  subsequent  meet- 
ing of  the  master  and  wardens,  but 
therein  made  de£&ult,  and  reliiMd  to 
prepare  himself  to  serve  the  said 
place: — Held^  that  the  breach  was 
well  assigned;  for  that  one  refusal,  to 
which  by  the  bye-law  the  penalty  was 
attached,  was  the  refusal  to  prepare 
to  serve,  and  to  serve  at  the  next 
court.     Piper  v*  ChappeU,  624 
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CHARTER-PARTY. 

Freight, 

1.  A  charter*party  stipulated  that 
the  ship  should  proceed  from  London 
to  Bombay,  and,  being  there  loaded, 
should  proceed  to  London,  and  dis- 
charge in  any  dock  the  freighters 
might  appoint,  and  deliver  her  cargo 
*<on  being  paid  freight  at  and  after 
the  rate  of  £4  per  ton,'*  &c.  By  a 
subsequent  clause  it  was  stipulated, 
that  the  freight  was  to  be  paid  '*  on 
unloading  and  right  delivery  of  the 
cargo,  in  cash,  two  months  after  the 
vessers  inward  report  at  the  Custom- 
house:"— Heldy  that,  upon  the  con- 
struction of  these  stipulations  taken 
together,  the  freight  was  not  payable 
until  two  months  after  the  inward  re- 
port ;  and  the  shipowner  had  not,  after 
the  cargo  was  discharged  pursuant  to 
the  charter-party,  any  lien  thereon 
for  the  freight.  AUager  v.  The  St 
Katherinf^B  Dock  Company y  794 

2.  The  defendant  chartered  a  vessel 
for  a  voyage  from  London  to  Bombay, 
at  which  port  she  was  addressed  to 
G.  &  Co.,  the  defendant's  agents  there; 
and  by  another  charter-party  of  the 
same  date,  it  was  agreed  that  the 
ship  should,  after  discharging  her 
cargo  at  Bombay,  take  in  a  homeward 
cargo,  for  which  the  defendant  agreed 
to  pay  freight,  as  to  one-half  the 
cargo,  at  £3  per  ton,  and  as  to  the 
rest,  at  the  current  rate  of  freight 
when  the  ship  should  be  loading.  In 
this  latter  charter-party,  there  was 
also  a  stipulation,  that  the  master  of 
the  vessel  (who  was  apart  owner)  and 
G.  &  Co.,  the  agents  at  Bombay,  were 
at  liberty  to  make  such  alterations  in 
the  charter-party  as  they  might  mutu- 
ally think  proper,  without  prejudice 
to  that  agreement.  Soon  after  the 
arrival  of  the  ship  at  Bombay,  the 
master  and  G.  &  Co.  entered  into  a 
written  agreement  (which   was   in- 


dorsed on  the  second  charter-party) 
that  the  ship  might  proceed  to  Aden 
with  government  coals  and  stores  (her 
outward  cargo),  and  return  to  Bombay 
with  all  possible  despatch,  without 
prejudice  to  the  charter-party.  She 
accordingly,  in  the  month  of  February, 
sailed  to  Aden,  and  there  discharged 
her  cargo,  and  returned  to  Bombay, 
where  she  arrived  in  May.  The 
owners  received  a  large  sum  as  freight 
for  this  voyage  to  Aden : — Heldy  that 
the  defendant  was  boimd  by  the  alter- 
ation made  in  the  charter-party  by 
G.  &  Co.,  permitting  the  voyage  to 
Aden,  which  was  within  the  scope  of 
the  authority  given  to  them  by  the  sti- 
pulation above  mentioned;  and,  there- 
fore, that  he  was  bound  to  pay  the 
charter-rate  of  £3  per  ton  for  half 
the  cargo,  although  that  exceeded  the 
current  rate  of  freight  at  the  time  of 
the  loading,  and  although  the  alteration 
might  be  prejudicial  to  his  interests ; 
and  that  he  was  not  entitled  to  have 
the  freight  earned  by  the  owners  on 
the  voyage  to  Aden  brought  into  the 
account.     WigffiM  v.  Johfut<m,   609 


COAL  MINES. 

Cimsiruetion  of  Lease  of. 

The  lessees  under  a  lease  of  coal 
mines  covenanted  thereby,  that  they 
would  deliver  to  the  lessor  two  equal 
thirteenth  parts  of  all  coal  which 
should  be  rused  from  the  mines  de- 
mised during  the  term,  or  would  pay 
him  quarterly  the  value  thereof  in 
money;  and  that,  in  case,  at  the  end 
of  the  first  quarter  of  any  year,  such 
quarterly  deliveries  shoidd  not  have 
equalled  in  value,  or  such  quarterly 
payments  should  not  have  equalled  in 
amount  the  sum  of  38/.  10«.,  the  lessees 
should  also  pay,  at  the  end  of  every 
such  first  quarter,  such  additional  rent 
or  sum  as  should  make  up  the  sum  of 
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38/.  10«.;  and  in  case,  at  the  end  of 
the  second  quarter,  such  deliveries  or 
payments  for  that  and  the  preceding 
quarter  should  not  have  equalled  in 
value  or  amount  the  sum  of  £75, 
then  the  lessees  should  also  pay,  at 
the  end  of  the  second  quarter,  such 
further  sum  as  would  make  up  £75  ; 
and  in  case,  at  the  end  of  the  third 
quarter,  such  deliyeries  or  payments 
for  that  and  the  two  preceding  quar- 
ters should  not  have  equalled  in  value 
or  amount  the  sum  of  1 1 U.  10«.,  then 
the  lessees  should  pay,  at  the  end  of 
the  third  quarter,  such  further  sum 
as  would  make  up  111/.  iOs.;  and  in 
case,  on  the  24th  June,  in  any  year, 
the  deliveries  or  payments  for  that 
and  the  three  prmeding  quarters 
should  not  have  equalled  in  value  or 
amount  the  sum  of  £150,  the  lessees 
should  pay,  on  the  24th  June,  such 
an  additional  sum  as  would  make  up 
£150;  it  heing  the  intent  and  mean- 
ing  of  the  parties,  that  the  royalties 
thereby  reserved  should  always  amount 
to  £150  per  annum  at  the  least: — 
Heldf  that,  in  calculating  the  amount 
of  royalty  due  to  the  lessor  at  the  end 
of  each  year,  the  lessees  were  not  en- 
titled to  set  off  the  excess  of  royalty 
accruing  in  any  quarter  against  a  de- 
ficiency in  the  previous  quarter;  but 
that  the  lessees  were  entitled^  at  the 
end  of  each  quarter,  to  the  full  sum 
of  SSL  10«.    Bishop  v.  Qoodwith  260 


CONDITION  PRECEDENT. 
See  Deed. 

CONTRACT  OF  SALE. 

Dependent  AgreemenU. 

The  plaintiflfo,  Messrs.  A.  &  Co., 
and  the  defendant^  entered  into  the 
following  contract:  — <*  Bought  of 
Messrs.  A.  &  Co.,  about  thirty  packs 
of  Cheviot  fleeces,  ewes  and  hogs; 


and  agreed  to  take  the  under-men- 
tioned noiU  [coarse  woollen  cloths]; 
also  agreed  to  draw  for  £250  on  ac- 
count at  three  months."  The  quantity 
and  quality  of  the  noils  were  then 
specified:— //e/d*,  that  this  was  one 
entire  contract,  and  that  A.  &  Co. 
could  not  sue  for  the  non-delivery  by 
the  defendant  of  the  noils,  without 
averring  the  delivery  or  tender  to  the 
defendimt  of  the  fleeces.  Atkinmm  v. 
Smithy  695 

COPYHOLD. 

License  to  demise — Fine, 

On  the  8th  of  February,  1810,  a 
license  was  granted  by  the  lord  of  a 
manor  to  a  copyholder,  to  demise  part 
of  his  copyhold  premises  to  A.  K.  for 
seventy-one  years,  saving  to  the  lord 
all  fines  &c^  in  as  ample  a  manner  as 
if  the  license  had  not  been  granted. 
On  the  4th  of  April,  1810,  a  second 
license  was  granted  to  him  to  demise 
the  remainder  of  the  copyhold  tene- 
ment (excepting  the  land  demised  to 
A.  K.)  for  the  term  of  seventy-one 
years,  with  this  condition,  **that,  in 
consequence  of  his  engagement  to  im- 
prove the  said  premises,  and  paying 
unto  the  lord  a  fine  for  his  license,  it 
is  hereby  agreed,  that,  during  the  said 
term  of  seventy-one  years,  the  fine 
on  all  future  admissions  shall  be  at 
and  after  the  rent  of  £37  per  year, 
for  the  whole^  and  so  in  proportion 
for  every  less  quantity  of  land:" — 
Heldf  that  the  words  <*  the  whole** 
meant  the  whole  of  the  residue  which 
had  not  been  demised  to  A.  K.;  and 
that  the  executors  of  the  copyholder 
were  bound  to  pay,  on  their  admission 
to  the  whole  of  the  premises.  Hot  only 
the  two  years'  improved  value  on  £37 
per  annum,  but  also  two  years*  im- 
proved value  of  the  premises  demised 
toA.K.    Curtis,  BaiU,v.ScaleSjU4 

COPYRIGHT. 
A  foreign  author,  residing  abroad, 
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who  composes  and  publishes  his  work 
abroad,  has  not,  at  common  law,  or 
under  the  stats.  8  Anne,  c.  19,  and 
54  Geo.  3,  c.  136,  any  copyright  in 
this  country.  • 

Therefore,  a  person  to  whom  he 
transfers  abroad,  by  an  instrument 
not  under  seal,  but  which  is  valid  ac- 
cording to  the  law  of  that  country, 
the  copyright  of  the  work  in  England, 
has  no  right  of  action  against  a  British 
subject  who  afterwards  publishes  the 
work  in  England.  Chappell  y,  Pur- 
dayj  303 

COVENANT. 

(1).  Construction  of. 

1 .  In  covenant,  the  declaration  al- 
leged, that  the  defendants.  The  Great 
Western  Railway  Company,  demised 
to  the  plaintiffs  certain  refreshment- 
rooms  at  Swindon  for  ninety-nine 
years,  at  the  annual  rent  of  Id,;  that 
the  plaintiffs  covenanted  (inter  alia) 
to  keep  the  premises  in  repair,  and 
not  to  carry  on  there  any  other  busi- 
ness than  that  of  the  refreshment- 
rooms;  and  that  the  defendants  cove- 
nanted with  the  plaintiffs,  that,  in 
case  the  Swindon  station  should  be 
disused  as  the  regular  and  general 
place  of  stoppage  for  refreshment  of 
passengers,  they  would  purchase  the 
buildings  of  the  plaintiffs  on  the  terms 
therein  mentioned;  that  it  was  by  the 
said  indenture  declared  to  be  the  in- 
tention of  the  defendants,  and  the  un- 
derstanding of  the  plaintiffs,  that,  in 
consequence  of  the  outlay  to  be  in- 
curred by  the  plaintiffs  in  erecting  the 
refreshment-rooms,  the  defendants 
should  give  every  facility  to  the  plain- 
tiffs for  enabling  them  to  obtain  an 
adequate  return  by  the  profits  of  the 
rooms;  and  that  all  trains  carrying 
passengers,  not  goods  trains  or  to  be 
sent  express  for  special  purposes, 
which  should  pass  the  Swindon  sta- 
tion, should,  save  in  case  of  emergency 


or  unusual  delay  arising  from  accident, 
stop  there  for  refreshment  of  passen- 
gers for  a  reasonable  period  of  about 
ten  minutes;  and  that  the  defendants 
covenanted  with  the  plaintiffs  not  to 
do  any  act  which  should  have  an  ej^ect 
contrary  to  the  above  intention.  The 
breach  alleged  was,  that  the  defend- 
ants, whilst  the  Swindon  station  was 
used  as  the  regular  and  general  place 
of  stoppage  for  the  refreshment  of 
passengers,  did  divers  acts  which  had 
an  effect  and  were  contrary  to  the 
intention  of  the  defendants  in  the  said 
indenture ;  that  is  to  say,  they  caused 
divers  trains  containing  passengers, 
not  being  trains  sent  express,  &&,  to 
pass  the  Swindon  station  without  stop- 
ping there  for  refreshment  of  the  pas- 
sengers for  a  reasonable  period  of  ten 
minutes;  and  the  defendants  caused 
several  trains  to  stop,  and  the  same 
did  stop,  at  Swindon,  for  a  short  and 
unreasonable  tune,  to  wit,  for  one 
minute  and  no  more,  the  said  period 
of  time  not  being  sufficient  to  enable 
the  said  passengers  to  obtain  refresh- 
ment. 

The  defendants  set  out  the  deed  on 
oyer,  which  corresponded  with  the 
statement  of  it  in  the  declaration,  ex- 
cept that  the  terms  of  the  covenant 
declared  on  were,  that  the  defendants 
engagedvkot  to  do  any  act  which  should 
have  an  effect  contrary  to  the  above 
intention. 

Held^  on  demurrer,  that  this  amount- 
ed to  a  covenant  on  the  part  of  the 
company  not  to  do  any  act  to  prevent 
the  trains  from  stopping  at  Swindon, 
so  long  as  it  was  used  as  the  regular 
refreshment-station ;  and,  secondly, 
that  a  good  breach  of  that  covenant 
was  alleged  in  the  declaration.  Rigby 
V.  The  Great  Western  Railway  Co^ 

811 

(2).  For  Non-repair, 

Semblct  in  covenant  for  non-repair, 
the   declaration   ought  to  state  the 
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term  for  whieh  the  premises  were  de- 
mised.    Turner  r.  Lamb^  4 12 

(3).  fFhere  Covenantees  to  we  jointfy, 

A  declaration  in  coTenant  stated, 
that,  by  indenture  of  lease,  Sir  E.  W. 
and  J.  A.  A.,  (who  were  seised  in  fee 
of  an  nndiTided  fourth  part  of  the 
premises  in  trust  for  E.  M.  F.),  E.  F., 
and  £.  M .  F.  his  wife  (the  eestni  que 
trusts),  M.  W.,  who  was  seised  in  fee 
of  another  ondivided  fourth  part,  W. 
T.,  who  was  seised  in  fee  of  faalf^  and 
G.  T.  and  S.  T.,  who  had  equitable 
interests  in  that  half,  jointly  demised, 
according*  to  their  several  estate?, 
rights,  and  interests  in  certain  coal- 
mines, to  the  defendant  and  two  others, 
yielding  and  paying  certain  rents  to 
the  said  E.  F.,  E.  M.  F.,  Sir  E.  W^ 
J.  A.  A.,  M.  W.,  S.  T.,  G.  T.,  and 
W.  T.  respectively,  and  to  their  re- 
spective heirs  and  assigns,  according^ 
to  their  several  and  respective  estates, 
rights,  and  interests  in  the  premises; 
tbat  the  defendant  and  the  two  other 
lessees  covenanted  with  all  the  above 
parties,  and  each  and  every  of  them, 
^eir  and  each  and  every  of  then* 
heirs,  executors,  administrators,  and 
assigns,  to  repair  the  premises,  and  to 
surrender  them  in  good  repair  to  the 
lessors,  their  heirs  and  assigns,  re- 
actively,  at  the  end  of  the  term,  and 
to  work  the  mines  properly.  The  de- 
claration then  deduced  to  the  plaintiff 
a  title  to  the  moiety  of  the  said  W.  T., 
and  alleged  as  breaches  the  non-repair 
of  the  premises,  and  the  improper 
workmg  of  the  mines.  Plea,  that 
J.  A.  A.  was  the  survivor  of  all  the 
covenantees: — Held,  that  the  cove- 
nants were  joint,  and  not  several,  and 
that  the  surviving  covenantee  ought 
to  have  brought  the  action. 

Quare,  whether  one  of  several  te- 
nants in  common,  lessors,  can  sue  on 
a  covenant  to  repair  made  with  all. 
Bradbume  v.  Botjield,  559 


COSTS. 
See  Habbas  Corpdb. 

(1).  On  rule/or  New  Trial. 

Where,  on  the  first  trial  of  a  causey 
the  plaintiff  obtains  the  verdict,  and 
a  rule  is  afterwards  made  absohrte  for 
a  new  trial,  **  the  costs  to  abide  the 
event,"  and  the  defendant  succeeds  od 
the  second  trial,  neither  party  is  en* 
titled  to  the  costs  of  the  rule  for  a 
new  trial*    Eceiet  v.  Harper^      2A» 

(2).  Security  for. 

Where  a  plaintiff  is  bankrupt  or  m* 
solvent,  and  has  assigned  the  debt  for 
which  the  action  is  brought,  and  is 
suing  for  the  benefit  of  the  assignee^ 
the  court  will  require  security  for 
costs.    Perkins  v.  Adeoeky  808 

DEED. 

I.  Conatruetion  of— Condition  prece- 
dent. 

In  an  action  of  debt  to  recover  a 
sum  of  naoney  under  two  deeds  of  co- 
venant, the  declaratien  alleged,  that^ 
by  an  indenture  of  the  19th  of  De* 
cember,  1837,  in  consideration  of  the 
sum  of  258,629/.  10s.  M.^  the  plun- 
tiff  covenanted  with  the  defendants  to 
make  and  complete  a  certain  portion 
of  a  certain  railway,  and  to  provide 
bars  or  rails  and  chairs,  on  or  before 
the  1st  of  May,  1 840 ;  that  afterwards,, 
by  another  indenture  of  the  2drd  of 
March,  1839,  in  consideration  of  the 
further  sum  of  £15,000,  the  plaintiff 
covenanted  with  the  defendants,  that 
he  the  plaintiff,  being  provided  by 
them  with  railway  bars-  or  rails  and 
diairs  for  temporary  and  permanent 
use,  would  complete  the  said  portion 
of  the  said  railway,  and  the  line  of 
the  permanent  nulway,  on  or  before 
the  1st  of  June,  1840;  provided,  that, 
if  the  svd  plaintiff  should  not  com* 
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plete  the  said  railway  by  the  said  Ist 
of  June,  1840,  he  should  pay  to  the 
said  defendanto  the  sam  of  £300  for 
the  said  Ist  of  June,  and  the  like  sum 
for  every  succeeding  day,  until  the 
whole  should  have  been  completed, 
but  so  that  the  total  amount  to  become 
forfeitable  should  not  exceed  the  sum 
of  £15,000.  Breach,  that  the  de- 
fendants detained  from,  and  did  not 
pay  the  plaintiff  a  large  sum,  to  wit, 
£20,000,  parcel  of  the  sum  due  to  the 
plaintiff.  Plea,  as  to  £7500,  parcel 
of  the  said  sum  of  £20,000,  that  the 
sud  sum  of  £7500  is  parcel  of  the 
said  sum  of  £15,000  agreed  to  be  re- 
tained by  the  defendants;  that  the 
plaintiff  did  not  complete  the  said 
railway  on  or  before  the  1st  of  June, 
1840,  nor  until  twenty-four  days  after, 
whereby  the  plaintiff  then  became 
liable  to  pay  to  the  said  defendants 
the  sum  of  £300  for  the  Ist  day  of 
June,  and  the  like  sum  for  every  such 
succeeding  twenty-four  days  during 
which  the  railway  remained  incomplete, 
by  reason  of  which  the  defendants  de- 
ducted and  retained  the  said  sum  of 
^7500  out  of  the  monies  payable  by 
them  to  the  plaintiff.  Replication, 
that  the  plaintiff  did  not  become  nor 
was  liable  to  pay  ihe  defendants  modo 
et  forro&. — At  the  trial,  it  was  proved 
that  the  plaintiff  did  not  finish  the 
railway  until  twenty-four  days  after 
the  1st  of  June,  but  that  the  defend- 
ants had  not  provided  the  plaintiff 
with  the  bars,  rails,  and  chairs  in  suf- 
ficient quantity  to  enable  him  to  com- 
plete it  by  that  day.  The  learned 
judge  told  the  jury  that  the  defend- 
ants were  bound,  as  a  condition  pre- 
cedent to  their  right  to  deduct  the 
^87500,  to  furnish  the  plaintiff  with 
such  bars,  rails,  and  chsurs: — Held^ 
that  that  was  a  misdirection;  that  the 
covenants  were  independent;  and  that 
the  furnishing  of  the  bars,  rails,  and 
chairs  was  not  a  condition  precedent 
to  the  right  of  the  defendants  to  make 


the  deduction;  and  that,  the  only 
question  being  whether  the  railway 
was  completed  on  the  1  st  of  June,  the 
plea  was  ^established.  Macintath  v. 
The  Midland  Ccunties  Railtoay  Co., 

548 

II.  Erasure  in. 

A.  executed  to  B.  and  C.  a  deed 
of  trust  for  the  benefit  of  creditors, 
purporting  to  be  made  between  him  of 
the  first  part,  B.  and  C.  of  the  second 
part,  and  the  several  other  persons 
whose  names  and  the  amount  of 
whose  debts  wtsre  set  out  in  a  sche- 
dule thereunto  annexed,  being  cre- 
ditors of  A.,  of  the  third  part.  At 
the  time  of  its  execution  by  A.,  there 
was  no  schedule  annexed;  when  it 
was  produced  in  evidence,  (in  an  ac- 
tion of  trover  by  A.  against  B.  and  C. 
for  a  mortgage  deed  alleged  to  have 
passed  under  it),  it  had  a  schedule 
annexed,  consisting  of  the  signatures 
of  certain  of  his  creditors,  some  of 
which  had  been  erased,  and  others 
had  no  sums  set  against  them: — 
Held,  that  the  deed  was  not  avoided 
thereby.     West  v.  Steward^  47 

DEVISE. 

I.  Enlargement  ofEHatefor  Life  into 
Estate  in  Fee  by  Charges. 

A  testator,  after  charging  certain 
lands  with  an  annuity  to  his  wife  for 
her  life,  and  giving  them  successively 
to  several  persons  for  life,  devised 
them  as  follows: — <<And,  from  and 
after  &c.,  I  give  and  devise  the  same 
(but  subject  and  charged  as  aforesaid) 
to  such  person  or  persons  as  at  the 
time  of  my  decease  shall  be  the  heir 
or  heirs-at-law  of  William  Hull,  for- 
merly of  Pisford,  Esq.,  who  was  for- 
merly the  owner  of  the  said  messuages, 
&c.,  and  who  devised  the  same  to  my 
first  wife  Lydia,  and  which  estate  and 
premises  descended  to  and  became 


DEVISE. 
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vested  in  mj  late  son,  W.  G^  as  the 
only  son  and  heir«at-law  of  mj  said 
late  wife  Lydia,  and  which  said  pre- 
miseSy  &c.  my  said  son  W.  G.  devised 
to  me  in  fee  simple:'' — Heldy  that 
the  words  <^such  person  or  persons 
as  at  the  time  of  my  decease  shall  he 
the  heir  or  heirs-at^law  of  W.  H." 
were  merely  a  designatio  personse; 
and  that  the  person  answering  that 
description  took  an  estate  for  life  only 
in  the  devised  premises. 

A  devise  of  an  indefinite  estate, 
without  words  of  limitation,  prima 
facie  is  a  devise  for  life  only;  and  a 
previous  charge  on  the  estate,  without 
any  charge  on  the  devisee  in  respect 
of  it,  will  not  enlarge  it  into  a  devise 
of  an  estate  in  fee.  Doe  d.  Sams  v. 
Garlick,  698 

II.  Vesting  of  Estate — Descent   to 
Person  of  particular  Name* 

A  testator  devised  real  estates  to 
his  son  and  heir-at-law,  Reginald  H., 
for  life,  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  his 
daughters  in  fee;  and,  for  default  of 
such  issue,  to  his  nephew  Reginald 
H.,  for  life,  remainder  to  Richard  H., 
son  of  his  said  nephew,  for  life,  re- 
mainder to  his  first  and  other  sons  in 
tail ;  and,  in  default  of  Richard's  heing 
alive  at  his  father's  death,  or  in  case 
of  his  heing  alive  and  taking  an  estate 
under  the  will,  and  dying  without  issue 
male,  then  to  the  use  of  the  male  heir 
who  should  be  in  possession  of  the, 
ancient  estate  at  M.,  belonging  to  the 
H.  family,  for  life,  and  to  his  first  and 
other  sons  in  tail ;  and,  for  default  of 
a  male  heir  being  in  possession  of  the 
ancient  estate  at  M.,  or  in  default  of 
issue  male  of  such  male  heir,  then  to 
the  use  of  the  testator's  own  right 
heirs,  being  of  the  name  of  Heber,  in 
fee. 

Reginald  H.  the  son  enjoyed  the 
estate  for  life,  and  died  without  issue; 


then  Reginald  the  nephew,  and  Ridi' 
ard,  sneoessivdy  enjoyed  it  for  life, 
and  the  latter  died  whhont  issue;  and 
at  his  death  there  was  no  heir  of  the 
testator  existing  of  the  name  of  Heber: 
^  Held,  that  the  ultimate  limitation 
in  fee  vested,  on  the  death  of  the  tes- 
tator, in  his  son  and  heir-at-law, 
Reginald  H.  Wrightson  ▼.  Matam- 
lay,  214 

EJECTMENT. 

Where  the  declaration  in  ejectment 
was  intitled  of  Trinity  Tenn,  9th 
(instead  of  8th)  Vict.,  and  the  notice 
had  no  date,  but  required  the  tenant 
to  appear  in  next  Michaelmas  Term 
(1845),  and  a  regular  service  was 
effected  before  ihsX  Term,  the  Court 
granted  a  rule  for  judgment.  Doe  d. 
Gyde  v.  Roe,  788 

EVIDENCE. 
See  Bills  and  Notes,  VI. 

I.    Admission  of  Documents    under 
Judges  Order, 

A  judge's  order  for  the  admission 
of  documents  in  evidence  referred  to 
a  notice  served  by  the  defendant's 
attorney,  dated  4th  March,  1845. 
The  notice  produced  was  dated  the 
1st  March,  but  the  plaintifiTs  attorney 
stated  that  it  was  the  only  notice  served 
in  the  cause:— ^(?M  sufficient.  Bit- 
tleston  V.  Cooper^  d99 

II.  Competency  of  Witness. 

A  bankrupt  is  a  competent  witness, 
in  an  action  by  his  assignees  against 
parties  claiming  under  an  execution, 
to  prove  notice  to  them  of  a  prior  act 
of  bankruptcy. 

Semble,  also,  he  is  competent,  since 
the  6  &  7  Vict.  e.  85,  to  prove  the 
petitioning  creditor's  debt   or  act  of 
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bankruptcy,  or  any  fact  which  tends 
to  snpport  the  commission.  Udal  ▼. 
JFaltimj  254 

III.  Of  Uability  OB  Partner. 

A  banking  company  was  established 
in  1836,  under  a  deed  of  settlement, 
which  provided  that  the  business  of 
the  company  should  be  carried  on  at 
Douglas,  in  the  Isle  of  Man,  and  such 
other  places  as  should  be  determined 
on,  pursuant  to  the  clause  thereinafter 
contained  for  that  purpose,  viz.  by 
the  unanimous  vote  of  the  directors, 
convened  in  a  particular  manner.  The 
defendant,  who  resided  at  Hudders- 
field,  was  an  original  shareholder  in 
the  hanky  and  continued  so  until  its 
stopping  payment  in  1843.  In  1839, 
a  branch  bank  was  opened  at  Castle* 
town,  and  the  business  was  carried  on 
there,  as  well  as  at  Douglas,  till  1843: 
— Heldy  that,  under  the  circumstances, 
the  mere  lapse  of  time  was  evidence 
against  the  defendant,  either  that  the 
Castletown  branch  was  regularly  es- 
tablished pursuant  to  the  requisites  of 
the  deed,  or  that,  if  it  was  not,  he 
knew  of  and  assented  to  its  establish- 
ment otherwise,  so  as  to  make  him 
liable  to  a  depositor  at  that  branch. 
Crellin  v.  Calvert,  1 1 


EXCISE. 

The  25th  and  26th  sections  of  the 
Excise  License  Act,  6  Geo.  4,  c.  81, 
which  subject  to  penalties  any  manu- 
facturer of,  or  dealer  in,  or  seller  of  to- 
bacco^ who  shall  not  have  his  name 
painted  on  his  entered  premises  in  man- 
ner therein  mentioned;  or  who  shall 
manufacture,  deal  m,  retail,  or  sell 
tobacco  without  taking  out  the  license 
required  for  that  purpose,  do  not  avoid 
a  contract  of  sale  of  tobacco  made  by 
a  manufacturer  or  dealer  who  has  not 
complied  with  the  requisites  of  these 
sections.    Their  eflfect  is  merely  to 


impose  a  penalty  on  the  offending  party 
for  the  benefit  of  the  revenue. 

But  where  it  appears  that  the  in- 
tention of  the  legislature  was  to  pro- 
hibit the  contract  itself,  although  that 
be  only  for  purposes  of  revenue,  the 
contract  is  ill^al  and  void,  and  no 
action  can  be  maintained  upon  it. 

An  allegation  in  a  plea,  that  the 
tobacco,  for  the  price  of  which  the 
action  was  brought,  was  sold  by  the 
plaintiffs  ''as  manufacturers  of  to- 
bacco," after  the  stat.  6  Geo.  4,  c  81, 
and  that  they  had  not  a  license  under 
that  act,  is  not  a  sufficiently  direct 
allegation  that  the  plaintiffs  were 
manufacturers  of  tobacco,  so  as  to 
come  within  the  provisions  of  the  act. 
Smith  V.  Mmohoody  452 

EXECUTION. 

I.  In  Action  on  Judgment  under  £20, 

Since  the  7  &  8  Vict.  c.  96,  a  de- 
fendant maybe  taken  in  execution,  in 
an  action  on  the  judgment  recovered, 
though  the  debt  recovered  in  the  for- 
mer suit  was  under  £20,  and  the  se- 
cond action  is  brought  within  a  year. 
Mown  y.  NiehoUe,  1 18 

II.  Seizure  and  Sale  of  Lease. 

Trespass  against  the  sheriff  for 
breaking  and  entering  the  plaintiff's 
dwelling-house.  Flea,  that  the  de- 
fendant entered  under  a  fi.  fa.,  and 
seized  and  took  in  execution  a  lease 
of  the  plaintiff's  of  the  said  dwelling- 
house,  under  which  the  plaintiff  held 
and  was  possessed  of  the  same,  and, 
before  the  return  of  the  writ,  eold  the 
term,  and  continued  in  possession  of 
the  house  for  the  further  execution 
of  the  writ.  The  plaintiff  new  as- 
signed,  that  the  defendant  continued 
in  possession  an  unreasonable  time 
after  he  had  seized  and  taken  in  exe- 
cution and  sold  the  lease.     To  this 
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FACTORS  ACT. 
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new  assignment  the  defendant  pleaded, 
that  the  dwelling-house  in  ibe  new 
assignment  mentioned  was  not,  at  the 
time  of  the  committing  of  the  ties- 
passes  newlj  assigned,  the  dwelling- 
house  of  the  plaintiff.  At  the  trial, 
it  appeared  thai  the  sheriff  had  sold 
the  lease  hy  auction,  hut  that  no  as- 
signment had  heen  executed  hy  him 
to  the  vendee: — Held,  that  the  seizure 
did  not  vest  the  tenn  in  the  sheriff, 
hut  that  it  remained  in  the  debtor 
until  the  sheriff  executed  an  assign* 
ment  to  the  purchaser;  and  that, 
whether  the  word  ^  sold  **  imported 
an  actual  assignment  or  not,  the  sheriff 
could  not  justify  remaining  an  unrea- 
sonable time  in  the  house ;  and,  there- 
fore, that  the  plaintiff  was  entitled  to 
have  the  verdict  entered  for  him  on 
the  plea  to  the  new  assignment.  Play' 
fair  V.  Mutgrove^  239 

FACTORS  ACT. 

A.,  residing  abroad,  being  the  owner 
of  goods,  consigned  them,  by  bill  of 
lading  making  them  deliverable  in 
Loudon,  to  the  consignee,  or  his  assigns; 
and,  having  indorsed  the  bill  of  lading 
in  blank,  transmitted  it  to  his  £u^r, 
with  instructions  to  receive  and  sell 
the  goods.  The  factor  received  the 
goods,  entered  them  in  his  own  name 
at  the  Custom-house,  and  obtained, 
without  the  privity  or  express  consent 
of  the  owner,  a  dock-warrant  in  his 
own  name,  it  being  the  usage  at  the 
docks  to  give  such  document  to  the 
person  in  whose  name  they  are  en- 
tered, and  pledged  such  dock-warrant 
for  advances  beyond  the  charges  for 
which  the  factor  had  a  lien : — Held^ 
that,  under  these  circumstances,  the 
factor  was  not  intrusted  with  a  dock- 
warrant,  within  the  meaning  of  the 
Stat.  6  Geo.  4,  c.  94,  s.  2. 

A  party  intrusted  with  the  bill  of 
lading  for  the  purpose  of  selling  the 
goods  mentioned  in  it,  is  not,  in  con* 


\  sequence  of  being  to  intmsted,  to  be 
1  considered  as  tntnisted  with  the  dock* 
warrant,  notwithstanding  thai  his  poa- 
;  session  of  the  bill  of  lading,  and  ci 
the  goods  under  it,  enables  him  to 
obtain  the  dock-warrant.  Hatfield  y, 
PhiUips,  665 

FALSE  IMPRISONMENT. 

Notice  of  Actum. 

A  notice  of  action  to  justices,  under 
the  24  Geo.  2,  c.  44,  stated  the  cause 
of  action  thus: — "For  that  yon,  on 
the  lOth  day  of  May,  1844,  with  force 
and  arms,  caused  an  assault  to  be 
made  upon  me,  and  then  caused  me 
to  be  beaten,  &c.,  and  to  be  forced 
and  compeUed  to  go  along  divers  pub- 
lic streets  and  roads,  &c.,  to  a  certain 
prison,  to  wit,  at  Louth,  in  &c.,  and 
to  be  unlawfully  imprisoned  and  kept 
in  prison  there,  for  forty  days  then 
next  following,"  &c  At  the  trial, 
the  proof  was  confined  to  the  impri- 
sonment in  the  gaol  at  Lonth,  under 
an  invalid  warrant  of  the  defendants: 
— Held^  that  the  notice  sufficiently 
stated  the  flate  of  the  injury,  so  as 
to  enable  the  plaintiff  to  recover  in 
respect  of  such  imprisonment.  Jack' 
lin  V.  Fytche,  881 


FALSE  REPRESENTATION. 

When  actionable. 

Where  cotton  was  sold  by  sample, 
upon  a  representation  that  the  bulk 
corresponded  with  the  sample,  but  no 
warranty  was  taken  by  the  purchaser, 
and  the  bulk  of  the  cotton  turned  out 
to  be  of  inferior  quality,  and  to  have 
been  falsely  packed,  though  not  by 
the  seller: — Held^  that  an  action  on 
the  case  for  a  false  and  fraudulent 
representation  was  not  nuiintainable^ 
without  shewing  that  such  representa- 
tion was  false  to  the  knowledge  of 
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the  seller,  or  tliat  he  acted  fraudulent- 
ly or  against  good  faith  in  making  it. 
Ormrod  ▼.  HutA,  651 


FELON. 

Reward  far  Jpprehetuian  of. 

A  hand-bill  relating  to  a  stolen 
parcel  offered  a  reward  of  100/.  to 
**  whoever  should  give  such  informa- 
tion as  should  lead  to  the  early  appre- 
hension of  the  guilty  parties:" — Held^ 
that  the  information  must  be  given, 
not  in  mere  conversation,  but  with  a 
view  to  its  being  acted  on,  either  to 
the  person  offering  the  reward  or  to 
his  agent,  or  to  some  person  having 
authority  by  law  to  apprehend  the 
criminal.  And  where  the  communi- 
cation was  first  made  by  the  plaintiff 
to  C.  in  conversation,  but  the  informa- 
tion was  communicated  to  a  constable 
jointly  by  the  plaintiff  and  C,  it  was 
held  that  they  both  ought  to  have 
joined  in  the  action.  Loekhart  v. 
Barnard^  674 


GUARDIAN. 
89€  Infant. 

GUARANTIE. 

See  Pleading,  (Deelaratian- 
Farianee). 


GOODS  SOLD  AND  DELI- 
VERED. 

Barter. 

Where  two  parties  agreed  to  barter 
goods  for  goods,  and,  the  balance  being 
in  £aivour  of  the  plaintiff,  the  defend- 
ant omitted  for  nearly  three  years  to 
send  goods  to  meet  it,  upon  which  the 
plaintiff  brought  an  action  for  goods 
sold  and  delivered,— £fe/c^  that  the 


lapse  of  time  did  not  entitle  the 
plaintiff  to  maintain  such  an  action, 
but  that  his  remedy  was  by  action 
against  the  defendant  for  not  deliver- 
ing the  g^oods  pursuant  to  the  contract 
between  them.     Harrieon  v.  Luke^ 

139 

HABEAS  CORPUS. 

CoeU. 

Where  a  party,  being  in  custody  for 
contempt  for  not  putting  in  an  answer 
to  a  bill  in  equity,  applied  to  the  Court 
for  a  writ  of  habeas  corpus  ad  subjici- 
endum, and  the  Court  granted  the  writ, 
and  directed  notice  thereof  to  be  given 
to  the  plaintiff  in  the  cause,  who,  upon 
the  return  of  the  writ,  opjjosed  the 
prisoner's  discharge,  and  he  was  re- 
manded to  his  former  custody: — Held^ 
that  the  Court  had  no  authority  to 
give  the  plaintiff  costs.  In  re  Cob- 
hett,  175 

HORSE-RACE. 

Decisian  of  the  Stewards  binding » 

The  plaintiff  entered  his  horse  for 
a  steeple-chase,  one  of  the  conditions 
being,  that  no  g^room  or  professional 
jockey  would  be  allowed  to  ride;  and 
another,  that  all  disputes  and  other 
matters  should  be  decided  by  the 
steward,  whose  decision  should  be  final. 
The  plaintiff  intended  his  horse  to  be 
ridden  by  one  W.,  but,  before  the  day 
of  the  race,  was  informed  by  the  stew- 
ard that  he  considered  W.  a  profes- 
sional jockey,  and  that  the  horse,  if 
ridden  by  him,  would  be  no  horse  in 
the  race.  The  plaintiff  insisted  that 
W.  was  qualified;  and  on  the  race-day, 
notwithstanding  a  similar  intimation 
from  the  steward  to  the  plaintiff,  W. 
rode  the  horse,  which  came  in  first. 
On  the  following  day,  the  steward  pro- 
nounced the  second  horse  to  be  the 
winner,  and   by  his  directions  the 
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stakes  were  paid  to  the  owner  of  that 
horse: — Held^  that  the  steward  had 
decided  the  question,  within  the  mean- 
ing of  the  condition;  that  his  decision 
was  final  (although  it  was  not  made 
after  hearing  both  parties);  and  that 
the  plaintiff  could  not  recover  the 
stakes  from  the  stakeholder.  JBenbow 
V.  JoneSf  193 

INCLOSURE  ACT. 

I.  Cofutruetion  of. 

1.  Where  an  inclosure  act  directed 
that  the  commissioners  should  set  out 
and  allot  a  certain  portion  of  the 
common  lands  for  the  getting  of  stone, 
gravel,  and  other  materials,  for  the 
repairs  of  the  highways  and  other 
roads  to  be  set  out  under  the  act,  and 
for  the  use  of  the  inhabitants  within 
the  parish : — Heldy  that  this  did  not 
authorise  the  inhabitants  to  take  such 
materials  for  their  private  purposes, 
but  only  for  the  repairs  of  the  roads. 
Rylatt  V.  MarfleeU  233 

2.  Certain  waste  lands  in  the  manor 
of  Shipley,  to  the  soil  of  which,  and 
everything  ccxistituting  the  soil,  the 
lord  of  the  manor  was  entitled,  were, 
by  an  Inclosure  Act,  55  Geo.  3,  c. 
18,  (which  recited  tbe  lord's  title), 
taken  away  from  the  lord  and  allotted 
to  commoners,  except  as  saved  by  the 
32nd  clause.  That  clause  reserved 
to  the  lord  all  mines  and  minerals,  of 
what  nature  or  kind  soever,  lying  and 
being  within  or  under  the  said  com- 
mons and  waste  grounds,  in  as  full, 
ample,  and  beneficial  a  manner,  to  all 
intents  and  purposes,  as  he  could  or 
might  have  held  and  enjoyed  the  same 
in  case  the  said  act  had  not  been  made; 
and  enacted,  that  he  should  and  might 
at  all  times  thereafter  have,  hold,  win, 
work,  and  enjoy  exclusively  all  mines 
and  minerals,  of  what  nature  or  kind 
soever,  within  and  under  the  said 
commons  and  waste  groundsi  with  full 


liberty  of  digging,  sinking,  i 
for,  winning,  and  working  the 
mines   and    minerals,   and   carrying 
away  the  lead  ore,  lead,  coals,  iron- 
stone and  fossils,  to  be  gotten  there- 
out: provided  that  the  lord,  in  the 
searching  for  and  working  the  said 
mines  and  minerals,  should  keep  the 
first  layer  or  stratum  of  earth  separate 
and  apart  by  itself,  without  mixing 
the  same  with  the  lower  strata.    The 
3drd  section  provided  for  reimburae- 
ment  to  the  owners  of  allotments,  for 
injury  done  by  searching  for  or  work* 
ing  mines  and  minerals: — Rtld^  that 
the  reservation  clause  must  be  con- 
strued with  reference  to  the  title  of 
the  lord  to  the  whole  of  the  soil;  and, 
inasmuch  as  the  object  of  the  act  was 
to  give  to  the  commoners  the  surface 
for  cultivation,  and  leave  in  the  lord 
what  it  did  not  take  away  for  that 
purpose,  the  word  <<  minerals"  must 
be  understood,    not  in    its   general 
sense,  signifying  substances  contain* 
ing  metals,  but  in  its  proper  sense,  ai 
including  all  fossil  bodies  or  mattera 
dug  out  of  mines,  that  is,  quarries  or 
places  where  anything  is   dug;  and 
this  notwithstanding  tne  provision  in 
the  latter  part  of  the  clause,  author- 
ising the   carrying  away  the   "lead 
ore,  lead,  coal,  iron-stone,  and  fossils," 
as  fossils  may  apply  to  stones  dug  in 
quarries:   therefore,  that  the   clause 
reserved  to  the  lord  the  right  to  the 
stratum  of  stone  in  the  inclosed  lands. 
Earl  o/RoBse  v.  ^otitman,  859 

II.  Way-leave  to  carry  off  MineraU, 

An  act  of  Parliament  for  inclosing 
the  moors  and  commons  within  the 
manor  of  Lanchester,  in  the  county  of 
Durham,  contained  a  saving  of  all  the 
seignoral  rights  of  the  Bishop  of 
Durham  as  lord  of  the  manor,  and 
also  provided,  that  the  bishop  and  his 
successors,  and  their  lessees  and  as- 
signs, should  at  all  times  thereafter 
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work  and  enjoy  all  mines  and  quarries 
being  under  the  said  manors  and  com- 
mons, together  with  all  convenient 
and  necessary  ways  and  way-leaves 
over  the  same,  and  full  and  free 
liberty  of  making  and  using  any  new 
roads  or  wagon-ways  over  the  same, 
and  for  that  purpose  to  remove  ob- 
structions, &e,y  and  of  winning  and 
working  the  said  mines  and  quarries 
belonging  to  the  see  and  bishopric  of 
Durham,  wheresoever  the  same  should 
be,  and  of  leading  and  carrying  away 
all  the  coals,  minerals,  &c.  to  be  gotten 
thereout,  or  out  of  any  other  lands 
and  grounds  whatsoever,  &c.: — Held, 
that  this  clause  entitled  the  bishop  to 
carry  over  the  lands  inclosed  under 
the  act,  not  only  coals  and  minerals 
got  within  or  under  those  lands,  but 
also  those  got  out  of  any  other  mines 
belonging  to  the  see  of  Durham ;  but 
not  to  carry  coals,  &c.  got  out  of  other 
mines  worked  by  the  bishop,  but  not 
belonging  to  the  see. 

Held,  also,  that  an  allegation,  that 
a  certain  colliery  was  within  and  par- 
cel of  the  manor,  was  not  a  sufficient 
allegation  that  it  was  a  colliery  belong- 
ing to  the  see.  MidgUy  v.  Richard- 
9ony  595 

INFANT. 

Testatnentaty  Chtardiansm 

Where  two  persons  are  appointed 
joint  testamentary  guardians  of  an 
infant,  under  12  Car.  2,  c.  24,  s.  8, 
trespass  lies  by  one  of  them  against 
the  other,  for  forcibly  removing  the 
infant  from  the  lawf\il  service  of  the 
former,  against  his  consent.  Gilbert 
V.  Sehwenck,  488 

INFORMATION. 

Plea  of  Not  Guilty, 

An  information  at  the  suit  of 
the  Attorney-General  stated,  that  the 


Queen  was  seised  in  her  demesne  as 
of  fee  of  Waltham  Forest,  and  that 
the  Queen  and  her  ancestors  had 
enjoyed  the  said  forest,  and  the  game 
of  beasts  and  fowls  of  forest,  chase, 
and  warren  therein,  and  all  rights  &c., 
appertaining  thereto,  without  disturb- 
ance, until  the  defendant  unlawfully 
made  a  fence  and  ditch  on  the  soil  of 
the  forest,  and  inclosed  five  acres 
thereof,  and  separated  the  same  from 
the  residue  of  the  forest,  and  en- 
rcroached  and  usurped  thereon,  to  the 
great  injury  and  disturbance  of  the 
Queen  in  her  said  forest,  to  the  dam- 
age and  destruction  of  the  vert  and 
venison  therein,  and  to  the  disinheri- 
son of  the  Queen: — Sembley  that  a 
general  plea  of  not  guilty  might  be 
pleaded  to  this  information.  Jit- Gen. 
V.  Brawn,  300 

INSOLVENT  DEBTORS  ACT 

(IRELAND). 

Construction  of* 

An  action  of  trespass  cannot  be 
maintained  against  a  creditor,  who, 
without  malice,  sues  out  a  writ  of  ca. 
sa.  upon  a  judgment  regularly  obtained 
by  him  against  his  debtor,  after  the 
debtor's  discharge  under  the  Irish 
Insolvent  Debtors  Act,  3  &  4  Vict.  c. 
107.  The  81st  and  82nd  sections  of 
that  statute  do  not  render  the  writ 
absolutely  illegal  and  void  ab  initio, 
but  only  give  the  debtor  a  remedy,  by 
application  to  the  Court  or  a  judge, 
for  his  discharge  out  of  custody. 
Ewart  V.  Jones,  71 A 

INSOLVENT  DEBTORS  ACT. 

Protection  of  Debtor, 

The  defendant,  an  insolvent  debtor, 
inserted  the  plaintiff  as  a  creditor  in 
his  schedule,  but,  by  mistake  and  with- 
out fraud,  stated  the  debt  to  be  £3, 
whereas  in  fact  it  was  £7: — Heldy 
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that,  inasmuch  as  the  creditor  was 
thereby  deprived  of  the  benefit  of  the 
notice  to  be  given  to  creditors  for  51. 
and  upwards,  under  the  71st  section 
of  the  Insolvent  Debtors  Act,  1  &  2 
Vict,  c  1 10,  this  was  not  a  case  within 
the  protection  of  the  9drd  section,  and 
the  defendant's  discharge  under  the 
act  was  no  bar  to  an  action  for  this 
debt.    Haylet  v.  Blore,  387 

INTERPLEADER  ACT. 

The  Interpleader  Act,  1  &  2  Will. 
4,  c  58,  s.  1,  does  not  apply  in  favour 
of  a  party  who  is  sued  by  a  person 
from  whom  he  has  bought  goods,  for 
the  price,  and  also  by  third  parties,  for 
the  value  of  the  goods  in  trover. 
Slaney  v.  Sidnet/y  800 

LANDLORD  AND  TENANT. 

Tenancy /rom  Tear  to  Tear. 

By  a  lease,  dated  28th  April,  1834, 
certain  premises  were  demised  to  T. 
E.,  to  hold  from  the  1st  May  then 
next,  for  forty  years,  at  the  rent  of 
£55  a  year,  payable  half-yearly,  on 
the  Ist  November  and  1st  May.  The 
lease  contained  a  covenant  by  T.  £. 
not  to  underlet  without  the  consent  in 
writing  of  the  lessors,  and  a  proviso 
for  re-entry  in  case  he  should  commit 
any  act  of  bankruptcy,  on  which  a 
fiat  should  issue,  under  which  he 
should  be  duly  found  and  declared  a 
bankrupt  In  December,  1838,  T. 
E.  underlet  a  part  of  the  premises  to 
the  defendant,  with  the  consent  in 
writing  of  the  lessors,  for  twenty-one 
vears,  at  a  rent  of  £25  per  year.  In 
November,  1840,  T.  E.  committed  an 
act  of  bankruptcy,  on  which  a  fiat 
issued,  under  which,  in  February, 
1841,  he  was  found  and  declared 
a  bankrupt.  The  lessors  thereupon 
brought  an  ejectment  against  T.  E., 
but  did  not  serve  it  upon  the  defend- 
ant. T.  E.  let  judgment  go  by  de- 
fiuilt,  and  the  writ  of  possession  was 


executed  on  the  12th  May,  1841. 
The  defendant  remained  in  posses- 
sion of  the  part  underlet  to  him.  In 
February,  1843,  an  execution  was 
levied  on  his  goods,  and  the  lessors 
served  the  sheriff  with  notice,  that 
25/.,  '<  a  year's  rent  due  in  November 
last,"  was  in  arrear  from  the  defend- 
ant  to  them,  and  required  the  sheriff 
to  pay  over  the  same  out  of  the  levy, 
which  he  did  accordingly.  On  the 
29th  April,  1843,  the  defendant  was 
served  by  the  lessors  with  a  notice  to 
quit: — Heldy  in  ejectment  brought 
against  the  defendant,  on  a  demise 
dated  4th  May,  1844,  that  the  proper 
inference  to  be  drawn  from  the  facts 
above  stated  was,  that  the  defendant's 
tenancy  from  year  to  year  to  the 
lessors  commenced  on  the  12th  May, 
and,  therefore,  that  the  demise  was 
laid  too  soon.  Doe  d.  Lloyd  v.  /»- 
ffleby,  91 

LEASE. 

Stamp, 

Where  a  piece  of  land  was  demised 
for  ninety-nine  years,  at  an  annual 
rent  of  £8,  and  ike  lease  contained  a 
covenant  that  the  lessee  should,  within 
a  year  from  the  granting  of  the  lease, 
build  a  dwelling-house  on  the  land, 
and  expend  the  sum  of  ^150  at  the 
least  upon  it — Heldy  that  a  stamp  of 
£1  was  sufficient.    NieholUv.  Cross, 

42 
LEGACY  DUTY. 

1.  A  testator  bequeathed  to  trustees 
a  sum  in  the  £S  per  Cent.  Consols,  in 
trust,  as  to  £1700,  part  thereof,  to 
pay  and  apply  the  diividends  in  estab- 
lishing and  supporting  a  daily  school 
at  N.,  for  the  instruction  of  twenty 
boys,  on  the  principle  of  a  national 
school;  the  dividends  to  be  retained 
by  R.  B.,  sen.,  and  R.  B.,  jun.,  (two 
of  the  trustees),  to  be  so  applied:  and 
he  directed  that  R.  B.,  jun.,  should 
be  the  schoolmastter,  and  that  the 
management  of   the  school    should 
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always  remain  in  the  family  of  R.  B. 
And  as  to  £400,  other  part  of  the 
said  stock,  the  testator  directed  that 
the  dividends  should  be  paid  by  the 
trustees  to  and  applied  by  the  school- 
master for  the  time  being  of  the  said 
school,  in  providing  the  boys  with 
pinafores,  caps,  and  shoes,  and  also 
with  books  and  slates;  such  clothes, 
books,  and  slates,  to  be  left  behind 
them  on  leaving  the  school:^ Held^ 
that  these  bequests  were  subject  to 
l^acy  duty.  In  the  Matter  of  John 
Cfrijlths,  deceased,  510 

2.  A.,  by  deed  dated  in  1802,  con- 
veyed certain  lands  to  trustees,  to  the 
use  of  himself  for  life,  remainder  to 
B.,  his  son,  for  life,  with  remainders 
over.  The  deed  contained  a  proviso, 
that  it  should  be  lawful  for  B.,  by  his 
last  will,  to  limit  and  appoint,  to  the 
use  of  lumself,  or  any  other  person  or 
persons,  any  annual  sum  or  sums  of 
money,  not  exceeding  the  yearly  sum  of 
£700,  to  be  charged  upon  and  payable 
out  of  the  lands  included  in  the  deed, 
to  commence  from  the  death  of  B., 
and  to  be  either  perpetual  or  in  fee, 
or  payable  for  such  times  and  in  such 
manner  in  all  respects  as  B.  should 
think  fit.  B.,  by  his  will,  by  virtue 
of  this  power,  appointed  an  annuity 
of  £700  a  year  to  C.  for  her  life, 
charged  upon  and  payable  out  of  the 
said  land: — Held,  that  legacy  duty 
was  not  payable  in  respect  of  such  an- 
nuity. Attorney-General  v.  Marquis 
of  Hertford,  284 

LIFE  ASSURANCE. 

Concealment  of  material  Facts. 

Assumpsit  on  a  policy  of  assurance 
on  life,  one  of  the  terms  of  which  was, 
that  it  should  be  void  if  anything 
stated  by  the  assured,  in  a  declaration 
or  statement  given  by  him  to  the  di- 
rectors of  the  insurance  company  be- 
fore the  execution  of  the  policy,  should 
be  untrue.     In  this  declaration  the 

VOL.  XIV. 


assured  stated,  that  ^<  he  was  at  that 
time  in  good  health,  and  not  afflicted 
vrith  any  disorder,  nor  addicted  to 
any  habit  tending  to  shorten  life;  that 
he  had  not  at  any  time  been  afflicted 
with  insanity,  rupture,  gout,  fits,  apo- 
plexy, palsy,  dropsy,  dysentery,  scro- 
fula, or  any  affection  of  the  liver;  that 
he  had  not  had  any  spitting  of  blood, 
consumptive  symptoms,  asthma,  cough, 
or  other  affection  of  the  lungps;  and 
that  one  T.  W.  was  at  that  time  his 
usual  medical  attendant."     The  de- 
claration  in  the   cause   averred  the 
truth  of  this  declaration  and  statement 
of  the  assured.    The  defendant  plead- 
ed pleas,  respectively  alleging,  (1 — 5), 
that  the  said  declaration  and  statement 
of  the  assured  was  untrue  in  this: 
that  at  the  time  of  making  it  he  had 
spitting  of  blood, — consumptive  symp- 
toms,—<an  affection  of  the  lungs, — 
an  affection  of  the  liver, — and  a  cough 
of  an  inflammatory   and   dangerous 
nature ;  6thly,  that  at  that  time  he  was 
affected  with  a  disorder  tending  to 
shorten  life;  7thly,  that  he  was  not  at 
that  time  in  good  health;  and,  8thly, 
that  he  had  falsely  averred  therein 
that  T.   W.  was  his  usual   medical 
attendant.      Issues   were   joined    on 
these  pleas: — Held,  that  the  plaintiff 
was  entitled  to  begin  at  the  trial,  the 
issue  on  the  seventh  plea  (and,  semble, 
on  the  other  pleas  also)  being  upon  him. 
The  defendant  proved  at  the  trial, 
that,  about  four  years  before  the  policy 
was    effected,   the  assured  had  spit 
blood,  and  had  subsequently  exhibited 
other  symptoms  usual  in  consumptive 
subjects;  and  that  he  died  of  con- 
sumption three  years  after  the  date 
of  the  policy.    The  judge,  in  summing 
up,  read  over  the  several  issues  to  the 
jury,  and  in  the  course  of  it  stated  to 
them,  that  it  was  for  them  to  say 
whether,  at  the  time  of  his  making 
the  statement  set  forth  in  the  declara« 
tion,  the  assured  had  had  such  a  spit- 
ting of  blood,  and  such  affection  of 
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the  lungs  and  inflammatory  cough,  as 
would  have  a  tendency  to  shorten  his 
life: — Held,  that  this  was  a  misdirec- 
tion; for  that,  although  the  mere  fact 
of  the  assured  having  spit  blood  would 
not  vitiate  the  policy,  the  assured  was 
bound  to  have  stated  that  fact  to  the 
insurance  company,  in  order  that  they 
might  make  inquiry  whether  it  was  the 
result  of  the  disease  called  « spitting 
of  blood."     Geachv.  Ingally  95 

LIQUIDATED  DAMAGES. 

See  Penalty. 

LIMITATION  ACT,  3  &  4  WILL. 
4,  c.  27,  a.  8. 

The  Stat.  3  &  4  Will.  4,  c.  27,  s.  8, 
applies  to  tenancies  from  year  to  year 
created  before  and  existing  at  the 
passing  of  the  act.  Doe  d.  Jukes  v. 
SumneTy  39 

MALICIOUS  INDICTMENT. 

For  Assault — Reasonable  and  prO' 
bable  Cause. 

On  the  trial  of  an  action  for  ma- 
liciously indicting  the  plaintiff  for  an 
assault,  the  facts  proved  were  as  fol- 
lows:— The  defendant  came  to  the 
house  of  the  plaintiff  ^which  was  let 
out  in  sets  of  chambers)  to  inquire  for 
a  person  who  he  said  lived  there,  but 
being  informed  that  no  such  person 
lived  there,  used  abusive  language, 
and  on  being  required  by  the  plaintiff 
to  go  awaV)  laid  hands  upon  him,  up- 
on which  the  plaintiff  forced  him  out. 
There  was  contradictory  evidence  as 
to  the  degree  of  force  used  by  the 
plaintiff  in  doing  so.  The  defendant 
indicted  the  plaintiff  for  an  assault; 
the  bill  was  found,  and  the  indictment 
tried,  and  the  plaintiff  was  acquitted. 

On  the  trial  of  the  action,  the  learn- 
ed judge  directed  the  jury,  tliat  if  the 


defendant  preferred  the  indictment 
with  a  consciousness  that  he  was  in 
the  wrong  in  the  transaction^  there 
was  no  reasonable  or  probable  cause 
for  the  indictment : — Held^  that  this 
direction  was  substantially  correct. 
Hinton  v.  Heather,  131 

MASTER  AND  SERVANT. 

Dismissal  for  Disobedience. 

Assumpsit  for  the  wrongful  dis- 
missal of  a  domestic  servant,  without 
a  month's  notice  or  payment  of  a 
month's  wages.  Plea,  that  the  plain- 
tiff requested  the  defendant  to  give 
her  leave  to  absent  herself  from  hia 
service  during  the  night;  that  he  re- 
fused such  leave,  and  forbade  her 
from  so  absenting  herself;  and  that 
against  his  will  she  nevertheless  ab- 
sented herself  for  the  night,  and  until 
the  following  day,  whereupon  he  dis- 
charged her.  Replication,  that  when 
the  plaintiff  requested  the  defendant 
to  ^ve  her  leave  to  absent  herself 
from  his  service,  her  mother  had  been 
seized  with  sudden  and  violent  sick- 
ness, and  was  in  imminent  danger  of 
death,  and,  believing  herself  likely  to 
die,  requested  the  plaintiff  to  visit  her 
to  see  her  before  her  death,  where- 
upon the  plaintiff  requested  the  de- 
fendant to  give  her  leave  to  absent 
herself  for  that  purpose,  she  not  being 
likely  thereby  to  cause  any  injury  or 
hindrance  to  his  domestic  affairs,  and 
not  intending  to  be  thereby  guilty  of 
any  improper  omission  or  unreasona- 
ble delay  of  her  duties ;  and  because 
the  defendant  wrongfully  and  un- 
justly forbade  her  from  so  absenting 
herself  for  the  purpose  of  visiting  her 
mother,  &c.,  she  left  his  house  and 
service,  and  absented  herself  for  that 
purpose  for  the  time  mentioned  in  the 
plea,  the  same  being  a  reasonable  time 
in  that  behalf,  and  she  not  causing 
thereby  any  hindrance  to  his  domestic 
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affairs,  nor  being  thereby  guilty  of 
any  improper  omission  or  unreasona- 
ble delay  of  her  duties,  as  she  law- 
fully might,  &c.: — Held,  on  demur- 
rer, that  the  plea  was  good,  as  shewing 
a  dismissal  for  disobedience  to  a  law- 
ful order  of  the  master,  and  that  the 
replication  was  bad,  as  shewing  no 
sufficient  excuse  for  such  disobedi- 
ence.    Turner  y.  Maaofiy  112 


MODUS. 

A  modus,  that,  in  lieu  of  tithes 
arising  out  of  lands  in  the  occupation 
of  any  person  not  inhabiting  within 
the  parish,  there  should  be  a  custom- 
ary payment  of  U.  per  acre,  and 
where  the  lands  are  in  the  occupation 
of  a  person  inhabiting  within  the  pa- 
rish there  should  be  a  like  payment 
of  6^.  per  acre,  is  good.  The  Mayor, 
Aldermen,  and  Burgesses  of  Bridge- 
water  V.  Allen,  398 


MONEY    HAD    AND    RE- 
CEIVED. 

1 .  D.  was  appointed  by  deed,  by  the 
plaintiff  (the  mortgagor  of  an  estate) 
and  P.  (the  mortgagee)  to  receive  the 
rents  of  the  estate ;  and  by  the  terms 
of  the  deed  he  was,  after  allowing  for 
taxes  and  repairs,  to  hold  all  the  re- 
maining rents  in  trust  for  the  pur- 
poses therein  specified:  viz.  1st,  to 
pay  taxes ;  2ndly,  the  costs  of  collec- 
tion; Srdly,  a  commission;  4thly,  pre- 
miums on  a  policy  of  insurance ;  and 
lastly,  to  apply  the  surplus  in  or  to- 
wards satisfaction,  on  the  6th  Janu- 
ary and  6th  July  in  each  year,  of  the 
accruing  interest  on  the  principal 
money  secured,  and  to  pay  the  ii/^t- 
mate  surplus,  if  any,  to  the  plaintiff; 
with  a  proviso,  that,  if,  on  the  6th 
January  and  6th  July,  he  should  have 
rents  and  profits  in  hand,  it  should  be 


lawful  for  him  to  retain  the  whole  or 
part  for  the  purpose  of  paying  the 
premiums  in  that  year  on  the  policy 
of  insurance.  D.  did  not  execute  the 
deed : — Held,  that  D.  was  not  bound 
by  the  terms  of  this  deed  to  pay  the 
surplus  existing  on  each  6th  January 
and  6th  July  to  the  plaintiff;  and,  there- 
fore, that,  although  he  had  a  balance 
in  his  hands  on  either  of  those  days, 
after  payment  of  the  half-yearly  in- 
terest, he  was  not  liable  (the  trust 
still  continuing)  to  be  sued  by  the 
plaintiff  for  money  had  and  received. 
Bartlett  v.  Dimond,  49 

2.  S.  being  indebted  to  the  defend- 
ants, who  had  acted  as  his  solicitors,  in 
a  large  sum  of  money,  they,  before  his 
bankruptcy,  received  certain  sums  be- 
longing to  S.  from  his  agent,  and  ap- 
plied them  in  discharge  of  their  claims 
upon  him.  S.  having  afterwards  be- 
come bankrupt,  and  his  assignees  hav- 
ing brought  an  action  against  the  de- 
fendants to  recover  this  money  as 
money  had  and  received  to  their  use 
as  assignees,  the  learned  judge  told 
the  jury,  that,  if  the  defendjmts,  before 
the  bankruptcy,  actually  received  the 
money  to  the  use  of  the  bankrupt, 
they  held  it  after  the  bankniptcy  to 
the  use  of  the  assignees,  who  were 
entitled  to  succeed  on  the  issue  of  non 
assnmpserunt : — Held,  that  this  was  a 
misdirection,  and  that  there  ought  to 
be  a  new  trial,  unless  it  was  clear  that 
the  jury  were  not  misled,  and  that  it 
was  afterwards  explained  away.  Pen- 
nelly,  Ashton,  415 

MONEY  PAID. 

An  auctioneer,  who  paid  the  duties 
on  a  sale  of  lands  by  auction,  (where 
the  lands  were  bought  in  at  the  sale, 
and  the  Commissioners  of  Excise  re- 
fused to  remit  the  duties),  was  held 
entitled  to  recover  back  the  amount 
from  his  employer,  in  an  action  for 
money  paid. 

N  N  N  2 
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That  action  is  maintainable  in  every 
case  in  which  the  plaintiff  has  paid 
money  to  a  third  party  at  the  request, 
express  or  implied,  of  the  defendant, 
with  an  undertaking,  express  or  im- 
plied, to  repay  it ;  and  it  is  not  neces- 
sary that  the  defendant  should  have 
been  relieved  from  a  liability  by  the 
payment.    Brittain  v.  Lloyd^      762 

NOTICE  OF  ACTION. 

Where  an  act  provided  that  a  plain- 
tiff should  not  recover  in  any  action 
for  anything  done  in  pursuance  of  the 
act,  unless  twenty- one  days*  notice  of 
action  should  be  given : — Held^  that 
the  defendant  must  plead  the  want  of 
such  notice,  or  he  could  not  avail  him- 
self of  it.     Bavey  v.  Wame,         199 

NOTICE  TO  QUIT. 

A  notice  to  quit  a  house  held  by  the 
plaintiff  as  tenant  from  year  to  year  was 
given  to  him  on  the  17th  June,  1840, 
which  required  him  to  quit  the  pre- 
mises "  on  the  11th  October  now  uext 
ensuing,  or  such  other  day  and  time 
as  his  said  tenancy  might  expire  on." 
The  tenancy  had  commenced  on  the 
11th  October  in  a  former  year: — 
Held,  that  this  was  not  a  good  notice 
for  the  year  ending  on  the  1 1th  Octo^ 
ber,  1841.     MilU  v.  Gqf,  72 

NOTICE  TO  PRODUCE. 

In  an  action  on  a  bill  of  exchange, 
to  which  the  defendant  pleaded  a  plea 
of  fraud  and  covin, — Heldy  that  a  no- 
tice by  the  defendant  to  produce  the 
bill,  left  in  the  letter-box  of  the  office 
of  the  plaintiff's  attorney  in  London 
at  half-past  eight  o'clock  on  the  even- 
ing before  the  cause  was  tried  at  the 
Middlesex  Sittings,  the  plaintiff  also 
being  resident  in  London,  was  too 
late: — Held,  also,  that  the  plaintiff 


was  not  bound  to  produce  the  bill  on 
the  trial  without  notice.  Lawrence  v. 
Clarky  250 

ORDER    FOR    PAYMENT  OF 
MONEY. 

See  Bills  and  Notes,  IV. 


PARTICULARS  OF  DEMAND. 

The  plaintiff's  particulars,  in  an 
action  for  money  had  and  received, 
stated,  that  the  action  was  brought  to 
recover  the  sum  of  ISLSe.,  for  money 
received  by  the  defendant  as  the  trea- 
surer of  a  club,  for  the  use  of  the 
plaintiff,  as  the  drawer  of  the  second 
horse  in  the  Derby  stakes,  according  to 
the  rules  of  the  said  club.  The  defend- 
ant pleaded,  that  the  money  was  sub- 
scribed to  an  illegal  lottery;  and  it 
was  therefore  held,  that  the  plaintiff 
could  not  recover  the  13/.  6«. : — 
Held,  that  he  could  not,  under  these 
particulars,  recover  back  his  own  stake 
of  £2. 

Quaref  whether,  where  a  party 
claims,  as  winner,  the  whole  of  the 
stakes  deposited  on  an  illegal  wager, 
he  can  recover  back  his  own  stake  as 
money  received  to  his  use  by  the 
stakeholder.     Mearing  v.  Hellinge^ 

711 

PATENT. 

1.  In  an  action  for  the  infringe- 
ment of  a  patent,  the  defendant  de- 
livered a  notice  of  objections,  one  of 
which  stated  that  the  patentee  did 
not,  by  the  specification  in  the  declar- 
ation mentioned,  sufficiently  describe 
the  nature  of  the  supposed  invention ; 
and  the  other  stated  that  be  had  not 
caused  any  specification  sufficiently 
describing  the  nature  of  the  supposed 
invention  to  be  duly  inrolled  in  Chan- 
cery : — Held,  that  the  last  objection 
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was  not  sufficiently  precise ;  and  the 
Court  ordered  an  amendment,  which 
was  made  by  inserting  the  word 
"  other  "  before  "  specification."  Leaf 
V.  Tophamy  146 

2.  Original  letters  patent,  for  a 
term  of  fourteen  years,  were  dated  on 
the  26th  of  February,  1825,  and  re- 
newed letters  patent  were  dated  26th 
of  February,  1839:— He/c?,  that  the 
day  of  the  date  must  be  reckoned  in- 
clusively, and  that  the  former  term 
expired  on  the  25th  of  February, 
1839,  and  consequently  the  renewed 
letters  patent  were  granted  after  the 
original  letters  patent  had  expired. 

Renewed  letters  patent,  granted 
under  5  &  6  Will.  4,  c  83,  s.  4,  are 
not  void  if  dated  after  the  expiration 
of  the  term  for  which  the  original 
letters  patent  were  granted,  but  may 
be  granted  by  the  Crown  after  the 
expiration  of  that  term,  provided  the 
preliminary  steps  which  the  4th  sec- 
tion of  the  act  requires  to  be  taken  by 
the  patentee  were  complied  with  be- 
fore that  term  ended. 

But  compliance  with  that  condition, 
it  being  introduced  in  the  4th  sec- 
tion in  the  form  of  a  proviso,  need 
not  be  averred  by  the  plaintiff  in  his 
declaration ;  but  non-compliance  with 
it  should  be  pleaded  by  the  defend- 
ant. 

Parties,  however,  who  use  the  in- 
vention in  the  interval  are  not  re- 
sponsible. 

Renewed  letters  patent  were  grant- 
ed to  the  plaintiff  ''  upon  Am  securinff 
to  C.  W.  (the  original  inventor)  an 
annuity  of  £500,  so  long  as  the  letters 
patent  should  last:" — Held,  that  the 
meaning  of  this  condition  was,  that  a 
security  should  be  given  to  C.  W.  for 
the  annuity,  but  that  whether  it  was 
given  before  or  after  the  letters  patent 
was  immaterial;  and  that  an  aver- 
ment, that  the  annuity  was  at  the  date 
of  the  new  letters  patent  secured,  was 
supported  by  proof  of  a  deed  to  se- 


cure the  annuity,  executed  before  the 
new  letters  patent  were  granted. 

The  power  of  renewal  is  not  con- 
fined to  granteesy  but  extends  to  as- 
iigneesj  of  letters  patent ;  and  such 
renewed  letters  patent,  granted  to  the 
assignee^  are  good  by  the  stat.  5  &  6 
Will.  4,  c.  83,  independently  of  the 
7  &  8  Vict.  c.  69.    Buaaell  v.  Ledsam, 

574 


PAVING  ACT,  57  GEO.  3,  c  29. 

Construction  of. 

A  surveyor  appointed  under  the 
Metropolitan  Paving  Act,  57  Geo.  3, 
c  29,  has  no  right,  under  the  75th  sec- 
tion of  the  act,  to  remove  a  ladder 
placed  against  a  house  for  the  purpose 
of  whitewashing  it,  for  that  section 
applies  only  to  the  erection  of  hoards 
or  scaffoldmgs,  or  to  the  placing  of 
posts,  bars,  rails,  or  boards,  by  which 
an  inclosure  is  made. 

A  license  granted  by  the  surveyor 
under  that  section,  to  erect  a  hoard 
or  scaffolding,  &C.,  on  the  footway  of 
No.  14,  Porter-street,  was  held  not  to 
authorise  the  licensee  to  erect  one  in 
another  street  or  court,  although  it 
formed  one  of  the  sides  of  the  house 
in  Porter-street. 

Where  an  act  provided  that  a  plain- 
tiff should  not  recover  in  any  action 
for  anything  done  in  pursuance  of  the 
act,  unless  twenty-one  days*  notice  ^f 
action  should  be  given, — Held,  that 
the  defendant  must  plead  the  want  of 
such  notice,  or  he  could  not  avail  him- 
self of  it.    Davey  v.  Wame,         199 


PENALTY. 

Breach  of  Covenant  not  to  cany  on 
Trade, 

The  defendant,  by  deed,  assigned  to 
the  plaintiff  his  business  as  a  surgeon 
and  apothecary,  carried  on  by  the  de- 
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fendant  in  Park-street,  Camden-town : 
and  the  defendant  covenanted,  that  he 
should  not  nor  would,  directly  or  indi- 
rectly, by  himself,  or  in  copartnership 
with  any  other  person  or  persons, 
carry  on  or  exercise  his  practice  or 
profession  of  a  surgeon  and  apothe- 
cary, or  either  of  them,  either  by 
residing  or  visiting  any  patient  with- 
in the  distance  of  three  miles  from  the 
then  place  of  business  of  the  defend- 
ant, in  Park-street  aforesaid:  and 
that,  in  case  of  any  breach  of  this 
covenant,  the  defendant  should  and 
would  pay  to  the  plaintiff  the  full  sum 
of  £500,  to  be  recovered  against  the 
defendant  as  and  for  liquidated  da- 
mages, and  not  as  a  penalty.  After 
the  execution  of  this  deed,  the  defend- 
ant attended  several  ladies  in  their 
confinements,  within  the  three  miles, 
and  on  one  occasion  received  a  sum 
of  141.  14«.  for  his  services ;  but  he 
attended  these  persons  with  the  know- 
ledge and  consent  of  the  plaintiff,  in 
consequence  of  a  request  by  him  that 
the  defendant  should  for  a  time  con- 
tinue to  visit  the  patients,  to  keep  the 
connexion  together:  and  the  jury, 
in  an  action  on  the  covenant,  found 
that  the  defendant,  in  these  instances, 
exercised  the  practice  and  profession 
of  a  surgeon,  for  the  purpose  of 
assisting  the  plaintiff: — Held,  first, 
that  for  a  breach  of  this  covenant 
the  measure  of  damages  was  the  full 
sum,  £500;  but,  secondly,  that  the 
above  facts  did  not  constitute  a  breach 
of  the  covenant.  Rawlinson  v. 
Clarke,  187 

PILOT  ACT. 

Construction  of. 

The  2nd  section  of  the  Pilot  Act,  6 
Geo.  4,  c.  125,  enacts,  that  all  vessels 
sailing  as  well  up  and  down,  or  upon 
the  river  Thames  or  Medway,  &c., 
between     Orfordness     and     London 


Bridge,  to  the  Downs,  d'C,  (except  as 
thereinafter  provided^  shall  be  pilot- 
ed by  pilots  licensed  by  the  Trinity 
House.  The  58th  section  imposes 
penalties  on  masters  acting  as  pilots, 
after  a  licensed  pilot  has  offered  to 
take  charge  of  the  vessel.  Sect. 
62  provides,  "  that  nothing  in  that 
act  contained  shall  extend,  or  be  con- 
strued to  extend,  to  subject  to  any 
penalty  the  master  or  mate  of  any 
ship  or  vessel,  being  the  owner  or 
part  owner  of  such  ship  or  vessel,  and 
residing  at  Dover,  Deal,  or  the  Isle  of 
Thanet,  for  conducting  or  piloting  such 
his  own  ship  or  vessel  yrom  any  of  the 
places  aforesaid^  up  or  down  the  rivers 
Thames  or  Medway,  or  into  or  out  of 
any  port  or  place  within  the  jurisdic- 
tion of  the  Cinque  Ports :" — HeJd^ 
that  the  "  places  aforesaid,**  in  this 
section,  mean  Dover,  Deal,  and  the 
Isle  of  Thanet;  that,  therefore,  the 
clause  exempts  from  penalties  such 
masters  only  as  navigate  their  vessel 
from  Dover,  Deal,  or  the  Isle  of  Tha- 
net; and,  consequently,  that  the  pe- 
nalties imposed  by  sect.  58  were  re- 
coverable from  a  master  piloting  his 
own  vessel  on  a  foreign  voyage  com- 
mencing in  the  port  of  London,  al- 
though he  was  a  part  owner,  and 
resident  in  the  Isle  of  Thanet.  WiU 
Hams  V.  Newton^  747 

PLEADING. 

See  Agrbembnt. 
covekant. 

Master  and  Servant. 
Small  Tenements  Act. 

I.  Declaration. 

(I).  Allegation   of  part  Payment, 
not  traversable. 

Where  a  declaration  in  debt  on  a 
promissory  note  gave  credit  for  part 
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payment  of  the  principal  and  inter- 
est,—  Heldy  that  the  allegation  of 
part  payment  was  not  traversable,  and, 
consequently,  that  a  plea  traversing 
that  allegation  was  bad.  Hodgins  v. 
Hancock,  120 


2.  Consideration  for  Promise — Fa- 
rianee — Duplicity, 

1.  A  declaration  in  assumpsit  stat- 
ed, that  the  plaintiff  and  defendant 
had  been  partners  in  trade,  and  had 
dissolved  partnership,  and  that  a  bill 
of  exchange,  drawn  by  the  plaintiff 
upon  and  accepted  by  M.,  for  £40, 
being  a  debt  due  from  M.  to  the 
plaintiff  and  defendant,  had  been  lost 
by  the  plaintiff  and  defendant,  with 
their  indorsement  in  blank  thereon : 
and  thereupon,  in  consideration  that 
the  plaintiff  delivered  to  the  defendant 
another  bill  for  ^40,  and  four  pro- 
missory notes  for  ^'20  each,  for  his 
share  of  the  capital  of  the  partnership, 
the  defendant  promised  the  plaintiff 
to  bear  the  loss  of  half  the  amount 
that  might  not  be  paid  in  liquidation 
of  the  lost  bill ;  provided,  that^  in  case 
of  M.'s  making  any  difficulty,  the 
plaintiff  should  obtain  the  approval  of 
Messrs.  B.  &  G.,  the  defendant's  ad- 
vocates, to  any  proceedings  against 
M.;  and  that  the  defendant  would 
deposit,  when  required  by  the  plain- 
tiff, £40  in  the  hands  of  a  third  party, 
in  case  such  deposit  should  be  found 
necessary  to  recover  the  said  debt  due 
by  M.  Averment,  that  it  became  ne- 
cessary to  deposit  the  £40,  for  the 
purpose  of  recovering  the  debt  due 
from  M.,  M.  being  ready  to  pay  the 
debt  if  the  £40  were  deposited  at  the 
Bank  of  England,  to  indemnify  him 
against  the  payment  of  the  lost  bill ; 
and  that  the  Bank  were  ready  to  re- 
ceive and  hold  the  money.  Breach, 
that  the  defendant  refused  to  make 
such  deposit: — Heldy  on  special  de- 


murrer, that  the  promise  of  the  de- 
fendant was  an  absolute  promise  to 
deposit  the  £40  if  necessary,  and  waa 
not  dependent  on  the  approval  of  his 
advocates :  and  that  a  sufficient  consi- 
deration for,  and  breach  of,  such  pro- 
mise were  alleged  in  the  declaration. 
Appetmans  v.  Blanche^  154 

2.  Declaration  in  assimipsit  stated, 
that  the  defendant  had  become  and 
was  tenant  to  the  plaintiff  of  certain 
rooms,  on  the  terms  that  the  defend- 
ant should  not  allow  any  nails  to  be 
driven  into  the  walls,  that,  if  any 
damage  should  arise  from  so  doing, 
he  would  pay  the  costs  of  repairing 
the  same  on  vacating  the  apartments ; 
and  that,  in  consideration  thereof,  the 
defendant  promised  the  plaintiff  to 
use  the  rooms  in  a  tenantlike  manner^ 
and  not  to  allow  any  nails  to  be  driven 
into  the  walls,  &c.,  &c.  The  declara- 
tion then  averred,  that  the  defendant 
quitted  possession  of  the  rooms,  and 
alleged,  as  a  breach,  that  he  did  not 
use  the  rooms  in  a  tenantlike  manner, 
but,  on  the  contrary  thereof,  pulled 
down  bells  and  broke  chimney-pieces 
and  stoves,  and  drove  nails  into  the 
walls;  and  although  the  costs  of  re- 
pairing the  injuries  of  the  walls 
amounted  to  £150,  he  had  not  paid 
that  sum  or  any  part  thereof  to  the 
plaintiff. 

Held^  on  general  demurrer,  that  this 
declaration  shewed  a  sufficient  con- 
sideration for  the  defendant's  promise, 
by  alleging  that  he  had  become  tenant 
on  the  terms  of  the  special  agreement, 
and  that  it  was  not  necessary  to  allege 
that  he  became  tenant  to  the  plaintiff 
at  the  defendant's  request. 

Secondly,  that  the  breach  was  suf- 
ficient, although  it  was  not  alleged 
that  the  bells,  stoves,  &c.,  were  the 
property  of  the  plaintiff. 

Thirdly,  that  there  was  no  variance 
between  the  promise  and  the  breach; 
the  promise  being,  that  the  defendant 
should  pay  the  costs  of  the  repairs 
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generally,  and  the  breach,  that  he  did 
not  pay  them  to  the  plaintiff. 

A  plea  to  this  count  stated,  that, 
after  the  making  of  the  promise,  so 
far  as  related  to  the  driving  of  the 
nails,  the  defendant  paid  the  costs  of 
repairing  the  injuries  occasioned  there- 
by:— Held  bad,  as  answering  only  a 
part  of  the  count. 

Another  count  of  the  declaration 
was  framed  upon  a  promise,  that,  in 
consideration  of  the  plaintiff  permit- 
ting a  brass  plate  to  be  fixed  on  the 
outer  door  of  the  house,  the  defendant 
would  cause  a  new  outer  door  to  be 
made  and  fixed  up  in  the  entrance  of 
the  house  on  the  expiration  of  the 
tenancy.  To  this  count  the  defendant 
pleaded,  that  he  was  ready  and  willing, 
and  tendered  and  offered  to  the  plaintiff 
to  cause  a  new  door  to  be  made,  &c., 
which  offer  the  plaintiff  refused  to  ac- 
cept, and  prevented  the  defendant 
from  causing  it  to  be  made  and  fixed 
op,  and  refused  to  allow  him  to  enter 
into  the  house  for  that  purpose:  and 
the  plaintiff  wholly  declined  and  dis- 
avowed, and  discharged  the  defendant 
from  carrying  the  ssud  agreement  and 
promise  into  effect: — Held  bad  for 
duplicity.     Dietriehsen  v.    Giubilei, 

845 

(3).  In  Covenant. 

Semble,  in  covenant  for  non-repair, 
the  declaration  ought  to  state  the 
term  for  which  the  premises  were  de- 
mised.    Thtmer  v.  Lamb,  412 


(4).  For  Fenaltiee. 

A  local  act,  for  improving  the 
streets  and  public  places,  &c.,  in  the 
township  of  Blackburn,  directed,  that 
every  male  person  of  the  full  age  of 
twenty-one  years,  residing  in  or  within 
three  mUes  of  the  township,  and  either 
being  rated  to  the  poor-rate  in  the 


annual  sum  of  £30  or  upwards,  or 
seised  or  possessed  of  lands  within  the 
township  of  the  annual  value  of  £30 
for  the  estate  therein  mentioned,  should 
be  a  commissioner  for  carrying  the 
act  into  execution;  and  subjected  to  a 
penalty  of  £50,  to  be  sued  for  in  an 
action  of  debt,  &c^  any  person  who 
should  act  as  such  without  being  dulv 
qualified;  and  enacted,  that,  in  sucn 
action,theproof  of  qualification  should 
lie  on  the  defendant: — Heldy  thafc  a 
declaration  against  a  party  for  this 
penalty,  which  alleged  generally  that 
he  acted  although  he  was  not  at  the 
time  duly  qualified,  was  sufficient^  and 
that  it  need  not  state  the  particulars 
of  his  disqualification » 

Since  the  rule  of  H.  T^  4  Will.  4, 
s.  8,  a  declaration  for  a  penalty  given 
by  statute^  which  makes  the  act  local, 
need  not  aver  that  the  penal  act  was 
done  in  the  particular  county,  if  that 
county  be  the  venue  in  the  margin  of 
the  declaration.     Cook  v.  Swifty  235 


(5).  Miefainder  o/CounU^ 

In  assumpsit,  the  first  count  of  the 
declaration  alleged  that  F.  was  in- 
debted to  the  plaintiff,  as  executrix, 
in  £S50j  secured  on  mortgage;  that 
the  plaintiff,  as  executrix,  had  com- 
menced proceedings  at  law  against 
F.,  which  were  pending,  and  had 
been  put  to  divers  costs  in  such 
proceedings,  &c.;  and  thereupon^  in 
consideration  of  the  premises,  and 
that  the  plaintiffs  would  stay  the  pro- 
ceedings against  F.  for  twenty-one 
days,  the  defendant  undertook  and 
promised  the  plaintifi]  that,  within 
the  twenty-one  days,  he  would  pay 
the  £350,  and  the  plaintiff's  costs. 
Averment,  that  the  plaintiff  did  stay 
the  proceedings  accordingly,  and  breach 
in  non-payment  by  the  defendant  to 
the  plaintiff  of  the  mortgage-money 
and  costs.    The  second  count  was 
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upon  an  account  stated  with  the  iplBATk" 
tiff  as  executrix: — Held,  a  misjoinder. 
JFebb  V.  Cawdell,  820 

(6).  Mutual  Promisee, 

Debt. — The  declaration  stated,  that 
an  action  had  been  brought  by  the 
plaintiff,  as  assignee  of  an  insolvent, 
to  recover  ^1000  due  to  the  insol- 
vent; that  all  matters  in  difference  in 
the  action  and  between  the  parties 
were  referred  to  arbitration,  and  there- 
upon, in  consideration  of  the  plaintiff 
then  agreeing  to  perform  the  award 
on  his  behalf,  the  defendant  agreed 
to  perform  the  award  on  his  behalf; 
that  the  arbitrator  awarded  that  the 
plaintiff  was  entitled  to  recover  from 
the  defendant  the  sum  of  372^  d«., 
and  stated,  that,  in  finding  that  sum 
to  be  due  to  the  plaintiff,  he  had 
allowed  for  all  and  singular  the  sums 
which  were  ever  paid  to  the  insolvent 
before  he  became  such  insolvent.  The 
declaration  then  averred,  that  the  de- 
fendant had  not  paid  the  sum  awarded : 
— Heidi  that  the  averment  of  mutual 
promises  made  it  an  action  of  debt  on 
a  promise  to  perform  the  award  when 
made,  and  not  an  action  of  debt  on 
the  award  itself;  and  that  the  declara- 
tion was  therefore  bad.  Sutcliffe  v. 
Brooke,  85S 

(7).  Omissicn  of  Christian  Names. 

The  omission  of  the  Christian 
names  of  persons  mentioned  in  plead- 
ing (unless  it  be  excused  by  consent) 
is  ground  of  special  demurrer.  Ap- 
pelmans  v.  Blanche,  154 

(8).  Variance. 
See  ante,  (2). 

Assumpsit. — The  declaration  stated, 
that,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  would 
sell  and  deliver  to  S.,  on  credit,  goods 


of  the  price  to  an  extent  not  exceed' 
ing  ^100,  the  defendant  promised  the 
plaintiff,  that,  if  S.  did  not  pay  for 
the  same,  she  would  do  so  on  receiving 
three  months'  notice  requiring  pay- 
ment. At  the  trial,  the  following  gua- 
rantee was  proved: — ^''In  considera- 
tion of  your  supplying  S.  with  goods 
to  the  extent  of£\W,  I  undertake 
to  pay  you  for  the  same  if  he  does 
not,  on  receiving  three  months*  no- 
tice." 

Semhle,  that  there  was  no  variance 
between  the  declaration  and  the  gua- 
rantee proved :  but,  assuming  the  true 
construction  of  the  guarantee  to  be, 
that  the  defendant  was  not  to  be  lia- 
ble until  ^100  worth  of  goods  had 
been  supplied,  the  declaration  might 
be  amended  accordingly.  Dimmock 
V.  Sturla,  758 

II.  Pleas  in  Abatement  —Non-joinder 
of  Parties. 

1.  To  an  action  of  assumpsit  for 
money  had  and  received,  the  defend- 
ant pleaded  in  abatement,  that  the 
promises  in  the  declaration  mentioned 
were  made  by  him  jointly  with  cer- 
tain other  persons  [thirteen  in  num- 
ber, naming  them]  who  were  still 
living,  &c.  Replication,  that  the  said 
promises  were  not  made  by  the  de- 
fendant jointly  vrith  the  said  other 
persons  in  the  plea  mentioned.  The 
particulars  of  demand  stated  that  the 
action  was  brought  to  recover  '<  cash 
deposited  or  received  by  the  defend- 
ant as  the  plaintiff's  banker."  At  the 
trial,  the  plaintiff  began,  and  called  a 
witness,  who  proved  that  she  had  a 
banking  account,  on  which  a  balance 
was  due  to  her  to  the  amount  stated 
in  the  particulars,  with  a  banking 
company,  called  the  Isle  of  Man  Joint- 
stock  Bank,  which  had  since  become 
insolvent,  and  in  which  the  persons 
mentioned  in  the  plea,  and  others 
also,  were  shareholders.     The  witness 
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was  cross-examined  as  to  the  state  of 
the  hanking  account,  and  not  as  to 
the  fact  of  the  defiendant's  heing  also 
a  shareholder;  bnt  the  plaintiff  gave 
no  affirmative  evidence  to  prove  that 
he  was  one:-^Heldy  by  Pollocky  C.B., 
andP/a^^,B'9  {Eolfey^.^  dissentiente), 
that  the  fact  was  sufficiently  admitted 
by  the  pleadings  and  proceedings  at 
the  trial  to  entitle  the  plaintiff  to  re- 
cover. Crellin  v.  Calvert;  Same  v. 
Brook,  11 

2.  A  plea  in  abatement,  for  the 
non-joinder  of  a  co-contractor,  which 
prays  judgment  of  the  declaration, 
and  that  the  same  may  be  quashed,  is 
informal ;  it  ought  to  pray  judgment 
of  the  writ  and  declaration.  Domes 
V.  Thomson,  161 

III.  Pleas  in  Bar. 

(1).  Argumentative  Traverse, 

1.  Assumpsit  on  a  bill  of  exchange, 
drawn  by  W.  on,  and  accepted  by, 
the  defendants,  payable  to  the  order 
of  W.  six  months  after  date,  and  in- 
dorsed by  W.  to  the  plaintiff. 

One  of  the  defendants  (H.)  let 
judgment  go  by  default:  the  other 
defendants  pleaded,  that,  after  they 
accepted  the  bill,  and  before  it  be- 
came due,  and  before  it  was  indorsed 
to  the  plaintiff  as  in  the  declaration 
mentioned,  W.  waived  the  acceptance 
of  the  bill,  and  exonerated  and  dis- 
charged the  defendants  from  the  same, 
and  from  the  payment  of  the  bill ;  and 
that  no  persQU  ever  gave  or  received 
any  consideration  for  the  said  indorse- 
ment. Another  plea  differed  irom 
the  above  only  in  stating,  as  the  con- 
cluding averment,  that  the  bill  was 
indorsed  to  the  plaintiff  after  it  be- 
came due : — Held,  on  special  de« 
murrer,  that  these  pleas  were  bad,  for 
not  shewing  that  W.  was  the  holder 
of  the  bill  at  the  time  of  the  alleged 
waiver  by  him. 


Another  plea  stated,  that,  alter  the 
making  and  accepting  of  the  bill,  and 
before  it  became  due,  it  was  delivered, 
so  accepted  by  the  defendants,  to  W. ; 
and  that,  wb^le  W.  was  the  holder 
and  payee,  and  before  it  became  due, 
W.  indorsed  it  to  the  defendant  H., 
and  delivered  it  so  indorsed  to  H., 
with  the  intention  of  divesting  him- 
self, and  whereby  he  did  divest  him- 
self, of  all  right,  title,  and  interest  in 
and  to  the  bill,  and  of  the  right  of 
suing  thereon,  and  of  indorsing  the 
same  again;  that  the  bill  was  so  in- 
dorsed to  H.  for  a  valuable  conndera- 
tion;  that  H.  continued  to  be  the 
holder  of  the  bill  from  the  time  of 
the  said  indorsement  thereof  to  him 
by  W.,  until  it  was  delivered  by  H. 
to  the  plaintiff;  that  the  indorsement 
in  the  declaration  mentioned  consists 
merely  of  the  last-mentioned  delivery 
by  H.  to  the  plaintiff  of  the  bill,  so 
indorsed  by  W.,  and  that  it  never 
was  indorsed  by  W.  otherwise  than 
in  this  plea  mentioned;  and  that,  when 
it  was  so  delivered  by  H.  to  the  plain- 
tiff, he  had  notice  and  knowledge  of 
all  the  matters  in  this  plea  mentioned. 
There  were  other  pleas,  which  differed 
from  the  above  only  in  stating  (in- 
stead of  the  allegation  of  notice)  that 
there  was  no  consideration  for  the  de- 
livery of  the  bill  to  the  plaintiff,  and 
that  it  was  delivered  to  him  after  it 
became  due: — Held,  on  special  de- 
murrer, that  these  pleas  were  bad,  as 
amounting  to  an  argumentative  tra- 
verse of  the  indorsement  to  the  plain- 
tiff. 

The  directors  of  a  company  incor- 
porated by  act  of  Parliament  for  mak- 
ing a  cemetery,  being  empowered 
thereby  to  make  contracts  and  bar- 
gains touching  the  undertaking,  and 
to  do  and  transact  all  other  matters 
which  shall  be  requisite  to  be  done 
and  transacted  for  the  direction  and 
management  of  the  affairs  of  the  com- 
pany, are  not  thereby  authorised  to 
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raise  money  for  the  purposes  of  the 
undertaking,  by  accepting  or  indorsing 
bills  of  exchange.  Steele  v.  Har- 
mery  831 

2.  The  plea  of  "  no  award  "  means 
no  valid  award.  Therefore,  a  special 
plea  to  debt  on  an  award,  which 
saewed  that  the  arbitrator  had  not 
awarded  on  all  the  issues  in  the  cause 
referred  to  him,  was  held  bad  on  spe- 
cial demurrer,  as  being  an  argumenta- 
tive denial  of  its  being  a  valid  award. 
Dresser  v.  Stansfield,  822 


(2).  Issuable  Fleas. 

In  an  action  by  the  indorser  against 
the  acceptors  of  a  bill  of  exchange, 
the  defendants,  who  were  under  terms 
to  plead  issuably,  pleaded,  (amongst 
others)  the  following  pleas: — First, 
that  after  acceptance  and  before  in- 
dorsement to  the  plaintiff,  the  drawer 
waived  the  acceptance,  and  discharged 
the  defendants  from  payment  thereof, 
of  which  the  plaintiff  had  notice.  Se- 
condly, that,  after  the  making  and  ac- 
cepting of  the  bill,  and  before  it  be- 
came due,  it  was  delivered  by  the 
defendants  to  W.,  the  drawer;  and  that, 
after  it  was  so  accepted  and  delivered, 
and  while  W.  was  the  holder  and 
payee  thereof,  and  before  it  became 
due,  W.  indorsed  it  to  H.,  one  of  the 
acceptors,  and  then  delivered  it  to  H., 
with  the  intention  of  divesting  him- 
self, and  thereby  he  did  divest  himself, 
of  all  right,  title,  &c.  in  the  bill,  and 
of  the  right  of  suing  thereon,  and  of 
indorsing  the  same  again ;  that  it  was 
indorsed  to  H.  for  a  valuable  consi- 
deration; that  H.  continued  to  be  the 
holder  of  the  said  bill  always  from 
the  time  of  the  indorsement  thereof 
until  it  was  afterwards  delivered  by 
H.  to  the  plaintiff;  and  that  at  the 
time  when  the  bill  was  so  delivered  to 
the  plaintiff  by  H.,  the  plaintiff  had 
notice  of  all  the  facts:— HeM,  that 


these  were  issuable  pleas.     Steele  v. 
Harmer,  136 


(3).  Liherum  Tenementym, 

Trespass. — ^The  declaration  stated, 
that  the  defendants,  with  force  and 
arms,  broke  and  entered  a  certain 
messuage,  cottage,  and  dwelling-house, 
situate  in  Nova  Scotia  Gardens,  in 
the  parish  of  St.  Martin,  Bethnal 
Green,  and  then  expelled  the  plaintiff 
from  the  possession  and  occupation 
of  the  same.  Plea,  that  the  messuage, 
cottage,  &c.,  were  the  soil  and  free- 
hold of  the  defendants,  wherefore  they 
committed  the  said  trespasses  in  the 
said  messuage,  &c.,  as  Uiey  lawfully 
might  for  the  cause  aforesaid : — Held^ 
first,  that  the  plea  of  lib.  ten.  was  a 
good  plea  to  this  declaration,  although 
the  close  was  particularly  described 
in  the  declaration;  secondly,  that  it 
was  not  to  be  inferred  from  the  de- 
claration that  there  was  any  breach 
of  the  peace  or  forcible  entry,  tho 
averment  of  vi  et  armis  being  a  mere 
formal  allegation  that  the  defendants 
entered  with  same  force,  sufficient  to 
enable  them  to  get  into  possession. 
Harvey  v.  Brydgesy  437 


(4).  Of  Notice  of  Diskonour^^tohen 
sufficient. 

In  an  action  by  the  indorsee  of  a 
bill  of  exchange,  drawn  payable  to  the 
defendant  or  his  order,  and  indorsed 
by  the  defendant  to  the  plaintiff,  the 
defendant  pleaded,  that,  after  the  in- 
dorsement by  him  to  the  plaintiff,  and 
before  the  bill  became  due,  the  plain- 
tiff, being  then  the  holder,  indorsed  it 
to  a  person  unknown,  who  presented 
it  to  the  drawee  for  acceptance;  that 
the  drawee  refused  to  accept  it;  and 
that  the  defendant  had  no  due  notice 
of  the  dishonour  or  non-acceptance. 
The   plaintiff  replied,  de  injuria: — 
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Heldy  on  motion  to  enter  judgment 
for  the  plaintiff,  notwithstancUng  a 
verdict  for  the  defendant  on  that  issue, 
that  the  plea  was  a  good  answer  to 
the  declaration,  inasmuch  as  it  dis- 
placed the  only  title  of  the  plaintiff 
alleged  therein,  viz.  his  title  by  in- 
dorsement from  the  defendant.  Bart- 
hit  y.  Benson,  733 

IV.  Replication. 
(1).  Ambiguity --ffiving  Colour, 

In  trover,  the  first  count  was  for 
twenty  tons  weight  of  hay ;  the  second 
count  for  100  bushels  of  barley,  and 
twenty  tons  weight  of  straw;  the 
third  for  500  bushels  of  turnips.  The 
defendant  pleaded  to  the  whole  de- 
claration, that,  before  and  at  the  seve- 
ral times  when  &c.,  W.  B.  was  law- 
fully possessed  as  of  his  own  property 
of  three  equal  undivided  fourth  parts 
of  and  in  the  goods  in  the  declaration 
mentioned;  that,  before  any  of  the 
times  when  &c.,  W.  B.,  being  so  pos- 
sessed thereof,  delivered  them  to 
Richard  Roe,  to  be  by  him  kept  for 
the  said  W.  B.;  and  that  the  said 
Richard  Roe,  before  any  of  the  said 
times  when  &c.,  delivered  them  to  the 
plaintiff:  whereupon  the  defendant,  as 
the  servant  of  W.  B.,  took  them  out 
of  the  possession  of  the  plaintiff,  &c., 
quae  sunt  eadem. 

Replication  to  the  plea,  so  far  as 
the  same  relates  to  divers,  to  wit, 
seven  tons  weight  of  the  hay,  and  di- 
vers, to  wit,  thirty  bushels  of  the  bar- 
ley and  seven  tons  weight  of  the  straw, 
and  divers,  to  wit,  200  bushels  of  the 
turnips,  portions  of  the  goods  and 
chattels  in  the  declaration  mentioned, 
admitting  that  the  defendant,  as  the 
servant  of  W.  B.,  converted  and  dis- 
posed of  the  said  laat-mentioned  goods 
and  chattels  as  in  the  plea  alleged, 
that  W.  B.  was  not  possessed  of  the 
said  undivided  fourth  parts  as  in  the 


plea  mentioned;  and,  as  to  the  plea, 
so  far  as  it  relates  to  divers,  to  wit, 
seven  tons  weight  of  the  hay,  and 
divers,  to  wit,  thirty  bushels  of  the 
barley  and  seven  tons  weight  of  the 
straw,  and  divers,  to  wit,  200  bushels 
of  the  turnips,  other  portions  of  the 
goods  and  chattels  in  the  declaration 
mentioned,  that,  admitting  that  W.  B. 
was  lawfully  possessed  of  and  in  three 
undivided  fourth  parts  &&,  of  and  in 
the  several  goods  and  chattels  last 
aforesaid^  yet  that  the  defendant,  of 
his  own  wrong  &C.,  converted  and  dis- 
posed of  the  said  last-mentioned  goods 
and  chattels^  &c. : — Held,  on  special 
demurrer  to  the  replication,  that  it 
was  bad  for  ambiguity,  it  being  un- 
certain whether  the  *'  last-mentioned 
goods  and  chattels  '*  referred  to  the 
whole  of  the  goods  mentioned  in  the 
declaration,  or  to  the  goods  mentioned 
in  the  commencement  of  the  replica- 
tion. 

Held,  also,  that  the  plea  was  a  good 
answer  to  the  declaration.  Ashton  v. 
Brevitty  106 


(2).  When  insufficient. 

In  an  action  of  debt  for  goods  sold, 
money  lent,  &c.|  the  defendant  plead- 
ed, that,  after  the  accruing  of  the 
cause  of  action  and  before  the  com- 
mencement of  the  suit,  the  plaintiff 
had  petitioned  the  Court  for  the  Relief 
of  Insolvent  Debtors,  under  1  &  2  Vict 
c.  110,  and  that,  by  virtue  of  an  order 
of  that  Court,  all  his  rights  and  pro- 
perty had,  before  the  commencement 
of  the  suit,  become  vested  in  the  pro- 
visional assignee.  Replication,  that, 
after  the  vesting  order  was  made,  the 
plaintiff's  petition  was  dismissed  by 
the  said  Court,  and  he  was  discharged 
from  custody  without  taking  the  be- 
nefit of  the  act: — Heldy  that  the  re- 
plication was  bad,  inasmuch  as  the 
dismissal  of  the  petition  must  be  taken ' 
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to  haye  been  since  the  action  was 
commenced,  and  could  not  give  any 
title  to  sue,  when  none  existed  at  the 
time  the  action  was  brought.  Yorston 
y.Fether,  851 

V.  Rejoinder. 

When  Traverse  too  large. 
Debt  by  the  payee  against  the 
makers  of  a  promissory  note,  dated  the 
15thof  April,  1843,forthe  payment  of 
145/.  48.  on  or  before  the  15th  of 
April,  1845. — Plea,  that,  by  the  said 
note,  at  the  time  of  the  making,  the 
defendants  promised  to  pay  the  sum 
therein  mentioned,  without  specifying 
any  time  for  the  payment ;  that,  after 
the  note  was  made  and  issued,  and 
was  complete  and  delivered  to  the 
plaintiff,  the  note  was,  by  the  defend- 
ants' consent,  but  without  the  same 
being  re-stamped,  altered  by  the  plain- 
tiff in  a  material  part,  by  making  the 
same  to  be  payable  on  or  before  the 
15th  of  April,  1845,  and  by  the  in- 
sertion of  the  words  "  and  to  be  paid 
on  or  before  the  1 5th  of  April,  1845." 
Replication,  that,  before  and  at  the 
time  of  making,  issuing,  completing, 
and  delivering  the  note  to  the  plaintiff, 
and  before  the  said  alteration  was 
made,  it  was  meant  and  intended  by 
the  plaintiff  and  the  defendants  that 
the  note  should  be  payable  on  or  be- 
fore the  15th  of  April,  1845,  and  that 
the  words  so  inserted  in  the  note 
should  be  inserted  therein ;  but,  by  the 
mistake  of  the  plaintiff  and  the  de- 
fendants, the  note  was  made  and  is- 
sued, and  was  complete  and  delivered 
to  the  plaintiff,  without  specifying  any 
time  of  payment;  that  the  alteration 
was  made  with  the  intent  and  purpose 
of  correcting  the  mistake,  and  making 
the  note  payable,  according  to  the 
intention  of  the  plaintiff  and  the  de- 
fendants, within  a  reasonable  time,  and 
before  negotiation.  Rejoinder,  that, 
before  and  at  the  time  of  the  making. 


issuing,  and  completing  of  the  note, 
and  before  the  alteration,  it  was  not 
intended  by  the  plaintiff  and  the  de- 
fendants that  the  note  should  be  made 
payable  on  or*  before  the  15th  of 
April,  1845. 

Heldy  on  special  demurrer,  first, 
that  the  rejoinder  was  bad,  as  taking 
too  large  a  traverse,  by  putting  in  issue 
the  meaning  of  the  parties  before  as 
well  as  at  the  time  of  making  the  note; 
secondly,  that  the  plea  was  no  answer  to 
the  declaration,  inasmuch  as  the  Stamp 
Laws  authorise  the  stamping  of  cer- 
tain kinds  of  notes  before  the  trials 
and  the  plea  did  not  shew  that  this 
was  not  one  of  those  cases. 

Sembhf  that  the  replication  was 
bad,  in  not  shewing  that  the  promis- 
sory note  was  not  originally  binding 
upon  the  parties  before  the  alteration. 
Bradley  v.  Bardsley^  873 

POLICY  OF  INSURANCE. 

Where  a  ship,  insured  against  the 
perils  of  the  sea,  was  injured  by  the 
negligent  loading  of  her  cargo  by  the 
natives  on  the  coast  of  Africa,  and  in 
consequence  shortly  afterwards  be- 
came leaky,  and,  being  pronounced 
unseaworthy,  was  run  ashore  in  order 
to  prevent  her  from  sinking,  and  to 
save  the  cargo: — Heldy  that  the  in- 
surers were  liable  for  a  constructive 
total  loss,  the  immediate  cause  of  the 
loss  being  the  perils  of  the  sea,  al- 
though the  cause  of  the  unseaworthi- 
ness was  the  negligence  in  the  load- 
ing. Redman  v.  Wilson^  Same  v. 
Hay,  476 

POOR-RATE. 

Rateability  of  Theatre  under  Local 
Act. 

By  a  local  act,  51  Geo.  3,  c.  cl, 
after  reciting  a  former  act  of  the  12 
Car.  2,  whereby  a  yearly  sum  of  £250 
was  charged  upon  the  houses  of  the 
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inhahitanU  of  St  Pftul's,  Covent- 
gardeOy  except  Bedford  House,  for 
the  support  and  benefit  of  the  rector, 
curate,  clerk,  and  sextons  for  the  time 
being  of  that  parish,  that  charge  of 
£250  was  repealed,  and  in  Heu  thereof 
a  yearly  sum  of  £520  was  charged 
upon  all  houses  within  the  said  parish, 
to  be  assessed  by  the  churchwardens, 
and  paid  by  the  occupiers  of  such 
houses  respectively,  and  recoverable, 
in  case  of  refusal  to  pay  the  sums  as- 
sessed on  the  house  or  houses  in  their 
occupation,  by  distress: — Held^  that 
the  word  '*  houses  ^  in  this  act  meant 
houses  intended  for  human  habitation, 
and  that  Covent  Garden  Theatre  was 
not  rateable  under  the  act.  Surman 
V.  Darleyy  181 

PRACTICE. 

See  Life  Assurance. 
Writ  of  Trial. 

(1).  CounaeVs  Right  to  refer  to 
Documents. 

Where  depositions  in  equity  are 
given  in  evidence  at  law,  and  the  bill 
and  answer  are  also  put  in  to  shew 
that  the  depositions  are  admissible  in 
evidence,  the  opposite  counsel  has  no 
right  to  refer  to  the  bill  and  answer 
in  his  address  to  the  jury.  Chappell 
y.  Purdof^  303 

(2).  Delivery  of  Paper  Books. 

In  the  construction  of  the  rule  for 
the  delivery  of  paper  books  to  the 
judges  before  argument,  Sunday  is 
to  be  counted  as  one  of  the  four  days 
between  the  delivery  of  paper  books 
and  the  day  of  argument,  except  it  is 
the  last  day.     Hodgins  v.  Hancock, 

120 

(3).  Inspection  ofDocwnents. 

In  an  action  for  breach  of  promise 
of  marriage,  the  Court  refused  a  rule 


for  the  defendant  to  inspect  letters 
written  by  the  plaintiff  to  him,  which 
he  alleged  contained  a  release  of  his 
promise,  and  which,  after  the  break- 
ing off  the  connexion,  the  defendant 
had  returned  to  her  upon  an  under- 
standing that  all  the  letters  of  both 
should  be  mutually  returned,  which 
she  had  not  complied  with  on  her  part. 
Goodlifv.  Fuller,  4 

(4).  Judgment  as  in  case  of  a 
Nonsuit, 

1.  Where,  alter  issue  jmned  aad 
notice  of  trial  given  for  Uie  sitting^ 
after  Easter  Term,  the  cause  was  made 
a  remanet,  by  consent,  to  the  sittings 
after  Trinity  Term,  when  the  plaintiff 
withdrew  the  record, — Held,  that  the 
defendant  was  entitled  to  move  for 
judgment  as  in  case  of  a  nonsuiu 
M'Intyre  v.  Somers,  102 

2.  The  plaintiff,  having  given  a 
peremptory  undertaking  to  try  at  the 
London  sittings  after  Easter  Term^ 
gave  notice  of  trial  accordingly,  and 
entered  the  cause,  which  had  been 
made  a  special  jury  cause,  on  the  last 
day  for  entering  causes  for  trial  at 
those  sittings,  and  the  cause  stood  No. 
20  in  the  list;  but,  there  being  only 
two  days  for  the  sittings,  it  was,  with 
four  others,  made  a  remanet  to  the 
sittings  after  Trinity  Term: — Held^ 
that,  under  these  circumstances,  the 
plaintiff  was  not  in  default,  so  as  to 
entitle  the  defendant  to  judgment  as 
in  case  of  a  nonsuit  for  not  proceeding 
to  trial  pursuant  to  his  undertaking. 
LumUy  v.  Dubourg^  295 

(5).  Service  of  Rule  to  compute. 

A  rule  to  issue  execution  under  1 
&  2  Vict.c.  110,  s.  18,  for  money  due 
upon  an  award  and  the  Master's  allo- 
catur, is  a  rule  nisi  only  in  the  first 
instance.  And,  semble,  that  such  a 
rule  ought  to  be  personally  served, 
notwithstanding  that  the  award  and 
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allocatur,  together  with  the  rule  mak- 
ing the  order  of  reference  a  rule  of 
Court,  have  heen  personally  served, 
and  the  amount  demanded,  ^tn- 
foood  Y.  Hoult,  197 


(6).  Successive  Writs  of  Execution^ 
and  Entry  of  Continuances. 

In  August,  1 84 1 ,  the  defendant  exe* 
cuted  to  the  plaintiff  a  warrant  of  at- 
torney, with  a  defeasance.  Judgment 
was  sigped  thereon  on  the  ISth  Sept. 

1841,  hut  the  roll  was  never  carried 
in.  Bj  a  judge's  order,  obtained  by 
consent  on  the  9th  Sept.  1842,  it  was 
ordered  that  execution  should  issue  on 
the  judgment  without  a  soi.  fa.  On 
the  14th  Sept.,  a  fi.  fa.  was  issued, 
which  was  returned  nulla  bona  on  the 
29th,  and  filed  on  the  20th  December, 

1842.  in  April,  1845,  an  alias  ^.  fa. 
was  issued,  under  which  the  defend- 
ant's ffoods  were  taken.  He  after- 
wards oeearoe  bankrupt: — Held,  first, 
that  the  judge's  order  was  not  void  as 
against  the  assignees,  under  3  Geo,  4, 
c.  39;  secondly,  that  the  alias  fi.  fa.  was 
regular;  for  that,  since  the  stats.  2  W. 
4,  c.  39,  and  3  &  4  W.  4,  c.  67, 
succeeding  writs  of  execution  need  not 
be  tested  on  the  return-day  of  the  pre- 
ceding writ,  and  may  be  sued  out  at 
any  time  afterwards,  without  the  ne- 
cessity of  entering  continuances  on  the 
roll.     Harmer  v.  Johnson^  336 


RAILWAY  COMPANY. 

Service  of  Process  on. 

An  act  incorporating  a  company 
for  making  a  railwav  from  Dublin  to 
Drogheda  enacted,  that,  in  case  of  any 
siunmons  or  writ  upon  the  company, 
**  personal  service  thereof  upon  a  se- 
cretary or  clerk  of  the  company,  or 
leaving  the  same  at  the  office  of  the 
company,  or  of  a  secretary  or  clerk,  or 


delivering  the  same  to  some  inmate  at 
such  office  of  the  company,  or  at  the 
usual  place  of  abode  of  such  secretary 
or  clerk,  or,  in  case  the  same  respec- 
tively should  not  be  found  or  known^ 
then  personal  service  thereof  upon 
any  other  agent  &c.,  or  on  any  direc- 
tor of  the  company,"  should  be  deemed 
good  service^  A  writ  of  summons 
having  been  issued  out  of  this  Court 
into  Middlesex  against  the  company, 
who  had  not  any  office  in  England,  or 
any  secretary  or  clerk  to  represent 
them  here,  was  served  upon  one  of  the 
directors  of  the  company  in  London : 
— Held^  that  such  service  was  null 
and  void;  that  the  proper  service  was 
upon  the  secretary  or  clerk  at  the 
office;  but  that  the  parties  residing 
in  Ireland  were  not  amenable  to  the 
jurisdiction  of  this  Court.  Evans  v. 
Dublin  ^  Drogkeda  Railway  Co^  142 

RAILWAY  ACT. 
Construction  of 

A  railway  act  gave  the  company 
power  to  agree  with  the  owners  of 
lands  which  they  were  empowered  to 
take  for  the  purposes  of  the  railway 
for  the  absolute  purchase  of  their 
interest  therein;  and  provided,  that,  if 
any  difference  should  arise  between 
them  as  to  the  value  of  the  lands,  or 
the  compensation  to  be  made  in  re- 
spect of  them;  or  if,  by  reason  of 
absence,  the  owner  should  be  prevented 
from  treating;  or  if  he  should  fail  to 
disclose  or  prove  his  title  to  the 
lands,  &o^  the  amount  of  compensa- 
tion should  be  settled  by  a  jury,  in 
the  manner  mentioned  in  the  act. 
Another  clause  provided,  that,  if  the 
owner  of  any  lands,  on  tender  of 
the  purchase-money  or  compensation 
agreed  for  or  awarded  to  be  paid  in 
respect  thereof,  should  refuse  to  accept 
it ;  or  if  he  should  fail  to  make  out  a 
title  to  the  lands  in  respect  whereof 
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such  purchase-money  or  compensation 
should  he  payahle,  to  the  satisfaction 
of  the  company;  or  if  he  should  he 
gone  out  of  the  kingdom,  or  could  not 
he  found,  or  should  reiuse  to  convey, 
it  should  he  kwful  for  the  company  to 
deposit  the  purchase-money  or  com- 
pensation payable  in  respect  of  such 
lands  in  the  Bank  of  England,  in  the 
name  of  the  Accountant-General,  and 
thereupon  all  the  interest  in  such 
lands,  in  respect  whereof  such  pur- 
chase-money or  compensation  should 
have  been  so  deposited,  should  vest 
absolutely  in  the  company: — Heldy 
that  this  latter  clause  applied  protpec- 
tively  to  the  period  after  the  purchase- 
money  was  agreed  upon,  or  the 
amount  of  compensation  was  settled 
by  the  jury;  and,  therefore,  that  the 
company  could  not,  immediately  upon 
the  fin^g  of  the  jury,  pay  the  amount 
awarded  by  them  into  the  Court  of 
Chancery,  and  take  possession  of  the 
land,  but  must  first  call  upon  the 
owner  to  make  out  a  title  to  their 
satisfaction,  although  before  the  as- 
sessment by  the  jury  he  had  failed  to 
disclose  or  prove  his  title.  Doe  d. 
Hutchinson  Y,  The  Manchester,  Bury, 
and  Boseendale  Railway,  687 


RULE  NISL 

A  rule  to  discharge  a  rule  absolute 
for  a  new  trial  on  payment  of  costs, 
after  demand  and  non-payment  of  the 
costs,  is,  in  this  Court,  a  rule  nisi, 
which  makes  itself  absolute  unless 
cause  be  shewn  against  it  within  the 
time  limited.     Phillips  v.  Warren, 

730 


SEWER-RATE. 

A  sewer-rate,  not  being  imposed 
directly  by  act  of  Parliament,  is  not 
a  <<  parliamentary  tax.*'  Palmer  v. 
Earith,  428 


SHERIFF. 

See  E3LECUTION. 

Possession-wumey,  what  is. 

The  tenn  *^  possession-money"  does 
not  include  the  expense  of  the  keep  of 
cattle  seized  by  the  sheriff.  Gaskdl 
V.  SefUm,  802 

SMALL  TENEMENTS  ACT,  1  & 
2  VICT.  c.  74. 

Justification  by  Constable  under. 

Trespass  for  breaking  and  entering 
the  plaintiff's  dwelling-house,  and  re- 
moving his  goods.  Plea,  that,  after 
the  passing  of  the  1  &  2  Vict.  c.  74, 
C,  one  of  the  defendants,  as  agent  of 
M.,  made  his  complaint  in  writing 
before  justices  of  the  peace  acting  for 
the  hundred  of  R.,  being  the  district 
wherein  the  said  dwelling-house  &c. 
thereinafter  mentioned  were  situate^ 
and  then  in  petty  sessions  assembled 
&c.,  and  thereby  said  that  M.  let  to 
the  plaintiff  a  tenement,  consisting  of 
&c.,  being  the  said  dwelling-house  &c^ 
situate  &c.,  for  a  term  of  one  year, 
and  so  from  year  to  year,  under  the 
rent  of  4s,,  and  that  tiie  tenancy  was 
determined  by  notice  to  quit  given  by 
C  on  behalf  of  M.,  the  owner  of  the 
said  tenement,  on  &c.,  and  that,  on  &C., 
C,  as  agent  and  on  behalf  of  M. 
served  on  the  plaintiff  a  notice  in 
writing  of  his  intention  to  apply  to 
recover  possession  of  the  said  tene- 
ment. The  plea  then  set  out  the 
notice,  which  was  accordmg  to  the 
form  given  in  the  schedule  of  the  act; 
and  alleged,  that,  complaint  having 
been  so  made,  and  proof  given  to  the 
justices  of  the  holding  and  determina- 
tion of  the  tenancy,  with  the  time  and 
manner  thereof,  they  the  said  ftc, 
being  two  of  the  justices  acting  for  the 
district  in  which  the  said  tenement 
was  situate,  duly  issued  their  warrant, 
directed  to  the  defendants,  and  all 
other  constables  and  peace  officers 
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acting  for  the  several  parishes  within 
the  hundred  of  R.,  reciting  &c^  and 
thereby  authorised  and  commanded 
the  d^endants,  and  other  constables 
and  peace  officers,  or  any  of  them,  to 
enter  on  the  said  tenement,  and  deliver 
possession  thereof  to  C.  as  such  agent. 
The  plea  then  justified  the  brei^ng 
and  entering  the  premises,  and  re- 
moving the  goods,  by  virtue  of  the 
warrant: — Held^  on  demurrer,  that 
the  plea  was  bad,  for  want  of  a  distinct 
averment  that  any  of  the  defendants 
was  a  constable  or  peace  officer  of  the 
district  within  which  the  premises 
were    situate.      Janes  v.   Chapman^ 

124 

STAMP. 

(1).  Agreement  indorsed  an  a  Pro- 
miaeary  Note. 

A.,  B.,  and  C.  made  a  joint  and 
several  promissory  note  for  £100, 
payable  to  the  plaintiffs,  trustees  of  a 
banking  company,  or  Uieir  order,  on 
demand.  A  memorandum  indorsed 
on  the  note  at  the  same  time,  signed 
by  A.,  B.,  and  C,  stated  that  the  note 
was  given  to  secure  floating  advances 
made  by  the  company  to  A.,  from  the 
respective  times  when  such  advances 
had  been  or  might  be  made,  together 
with  commission,  &c.,  not  exceeding 
in  the  whole,  at  any  one  time,  the  sum 
of  £100.  In  an  action  by  the  payees 
of  the  note  agunst  C,  to  which  he 
pleaded  the  Statute  of  Limitations, 
the  plaintiffs  proved  payments  by  A., 
in  reduction  of  the  floating  balance, 
within  six  years,  and  sought  to  use  the 
memorandum  indorsed  on  the  note  to 
shew  that  such  payments  had  refer- 
ence to  the  note: — Held^  that  it  could 
not  be  read  in  evidence  without  an 
agreement  stamp.  Cholmeley  v.  Bar^ 
ley,  844 

(2).  License  to  uee  Patented  Articles. 
Semhle,  a  license,  under  seal,  to 
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use  a  patented  article,  does  not  require 
a  stamp.     Chanter  v.  Johnson,     403 

(3).  Receipt  in  fidl  of  Balance  of 
Account. 

The  defendant  having  employed  the 
plaintiff  to  do  some  plasterer's  work  for 
him,  the  latter  required  the  former  to 
pay  him  money  on  accountfor  it  weekly, 
as  the  work  was  done,  which  the  de- 
fendant accordingly  did,  and  receipts 
were  given  for  the  amount  so  paid. 
And  the  following  receipt  was  given 
by  the  plaintiff  to  the  defendant  when 
the  work  was  completed: — «  1843. 
July  8.  Received  of  Mr.  G.  L.,  the 
sum  of  2/.  2s.,  being  the  balance  of 
account  up  to  this  day,  for  houses  in 
Wellington-road:"— //e/rf,  that  this 
was  an  acknowledgment  of  a  sum 
therein  mentioned  being  received  in 
satisfaction  of  a  debt,  whereof  the 
amount  is  not  specified,  within  the 
meaning  of  the  clause  in  the  schedule 
as  to  receipts  in  the  Stamp  Act,  55 
Geo.  3,  c.  184,  which  requires  a  \Qs. 
stamp.     Birt  Y.Leigh,  {77 

STATUTE  OF  FRAUDS. 

(1).  Acceptance  of  Goods. 

The  defendant,  a  builder  at  Wal- 
lingford,  gave  the  plaintiff,  a  timber- 
merchant  in  London,  a  verbal  order 
for  timber,  directing  it  to  be  sent  to 
the  Paddington  station  of  the  Great 
Western  Railway,  to  be  forwarded  to 
him  at  Wallingford,  as  had  been  the 
practice  between  the  parties  on  pre- 
vious  dealings  between  them.  The 
timber  was  accordingly  sent,  and 
arrived  at  the  Wallingford  station 
on  the  19th  of  April,  and  the  defend- 
ant was  informed  by  the  railway  clerk 
of  its  arrival,  upon  which  he  said  he 
would  not  take  it.  An  invoice  was 
sent  a  few  days  after,  which  the  de  • 
fendant  received  and  kept,  without 
making  any  communication    to   the 
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plaintiff  himself  until  the  28th  day  of 
May,  when  he  informed  the  plaintiff 
that  he  declined  taking  the  timher: 
— Held^  that  although  tiiiere  might  be 
a  scintilla  of  eyidence  for  the  jury  of 
an  acceptance  of  the  timber  within  the 
Statute  of  Frauds,  yet  that  there  was 
not  sufficient  to  warrant  them  in 
finding  that  there  was  such  an  accep- 
tance: and  the  Court  set  aside  a  ver- 
dict found  for  the  plaintiff  as  not 
warranted  by  the  evidence.  Norman 
V.  PhUlipf,  277 

(2).  Parol  Juignment  qf  Term  of 
Year9. 

SembUf  that  an  agreement  by  a 
lessee  for  the  transfer  of  his  interest 
in  the  term,  (not  exceeding  three  years), 
which,  not  being  in  writing,  is  invalid 
as  an  amgnmetU  by  the  Statute  of 
Frauds,  cannot  operate  as  an  under* 
leaee.    Barrett  v.  Bolphy  848 

STATUTE   OF   LIMITATIONS. 

(I).  Conditional  Promiae, 

A.,  having  signed,  as  surety  for  B., 
a  joint  and  several  promissory  note 
made  by  A.  and  B.,  and  being  called 
upon  after  B/s  death  for  payment  of 
the  money  due  upon  it,  requested  the 
holder  to  apply  to  K's  executrix, 
stating  (in  writing),  that  "  what  she 
should  be  short  he  would  assist  to 
make  up.**  The  executrix  having  been 
applied  to,  but  not  paying  anything, — 
Meld^  that  A.'s  conditional  promise 
of  payment  became  thereby  absolute, 
and  rendered  him  liable  in  an  action 
brought  against  him  on  the  note  more 
than  six  years  after  its  date,  and  after 
a  reasonable  time  for  payment  by  the 
executrix  had  elapsed.  Huu^hreyey, 
Jonesy  1 

(2J.  Acknowledgment. 
The  following  letter,  written  by 


the  defendant  to  a  clerk  of  the  plain- 
tiff, in  answer  to  an  application  for 
payment  of  the  debt — Held  not  suf- 
ficient to  defeat  a  plea  of  the  Statute 
of  Limitations  :^>^  I  wiU  not  fidl  to 
meet  Mr.  H.  (the  plaintiff)  on  fair 
terms,  and  have  now  a  hope  that  be- 
fore periiaps  a  week  from  this  date  I 
shall  have  it  in  my  power  to  pay  him, 
at  all  events,  a  portion  of  Uie  debt, 
when  we  shall  settle  abotftthe  liquida- 
tion of  the  balance."  Hart  v.  Pren* 
dergaaty  741 

STATUTE  OF  USES. 

When  Use  executed  in  Married 
frornen* 

By  lease  and  release,  by  way  of 
marriage  settlemefit,  lands,  the  inhe- 
ritance of  a  wife,  were  conveyed  by 
her  to  trustees  and  their  heirs,  to  the 
use  of  the  wife  and  her  assigns^  until 
the  marriage ;  and  from  the  solemnis- 
ation of  the  marriage,  in  trust  for  tlie 
wife  and  her  assigrna,  during  her  life, 
/or  her  own  eoU  and  eeparate  use^ 
independent  of  the  debts,  control,  or 
engagements  of  the  husband;  and 
from  her  decease,  to  the  use  of  the 
husband,  his  heirs  and  assigns:-^ 
Heldf  that  the  trustees  did  not  take 
the  legal  estate  during  the  life  of  the 
wife,  but  that  the  use  was  executed  in 
her,  notwithstanding  the  words  '<to 
her  own  sole  and  separate  use,**  &c. 
WUliame  v.  Watera^  166 

STONE  QUARRY. 
See  Imclosvrb  Act. 

STOPPAGE  IN  TRANSITU. 

Goods  were  forwarded  in  bales  bv 
ship  to  London,  deliverable  to  B.  & 
Co.,  or  tbeir  assigns,  who  were  fkctors, 
for  sale,  and  were  landed  at  the  de- 
fendants' wharf.     B.  &  Co.  gave  the 
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defendants  orders  to  <<  weigb  and  de- 
liver "  the  goods  to  M.,  who  had  con- 
tracted with  B.  &  Co.  for  the  purchase 
ofthem.  Theywereaccordinglyweigh- 
edy  and  an  account  of  weights  sent  to 
B«  &  Co.,  who  made  out  invoices  to 
M.  accordingly.  M.  re-sold  several 
bales  of  the  goods,  which  were  deli- 
vered by  the  defendants,  upon  his  or- 
der, to  the  vendees ;  the  rest  remained 
on  the  defendants'  wharf  until  they 
were  stopped  by  B.  &  Co.  as  unpaid 
vendors.  They  were  never  transfer- 
red in  the  defendants*  books  from  the 
names  of  B.  &  Co.  to  that  of  M.,  nor 
was  any  warehouse  rent  paid  by  him : 
— Heidy  that,  under  these  circum- 
stances, B.  &  Cc's  right  of  stoppage 
in  transitu  was  not  determined  by  the 
part  delivery  to  M.'s  vendees.  Tmh 
ner  v,  Seoveil.  28 


SUNDAY. 
See  Byh-Law. 


SURRENDER. 

By  Operation  of  Law. 

W.  H.,  being  tenant  from  year 
to  year  to  Lady  H.,  died,  leav- 
ing his  widow  in  possession.  J.  H. 
some  time  afterwards  took  out  admin- 
istration to  the  deceased;  but  the 
widow  continued  in  possession,  pay- 
ing rent  to  Lady  H.,  with  the  know- 
lege  of  J.  H.,  who  never  objected  to 
such  payment,  or  made  any  demand 
of  renti-^ Held,  first,  that  there  was 
no  evidence  of  a  surrender  by  opera- 
tion of  law,  so  as  to  create  the  rela- 
tion of  landlord  and  tenant  between 
Lady  H.  and  the  widow:  secondly, 
that  there  were  no  circumstances  from 
which  a  tenancy  from  year  to  year  to 
the  administrator  could  be  presumed. 
Doe  d.  HuU  V,  n'ood,  682 


TENANCY  FROM  YEAR  TO 
YEAR. 

See  Surrender. 


TITHE  COMMUTATION. 

Coats  o/Ieeue. 

The  successful  party  in  an  issue 
directed  under  the  Time  Commuta- 
tion Act,  6  &  7  Will.  4,  c.  71,  s.  46, 
is  entitled  to  costs,  unless  he  has  been 
guilty  of  some  misconduct  or  bad  iaith, 
or  has  succeeded  partiallv  only;  and 
this  although  the  commissioner  had 
previously  decided  in  favour  of  the 
other  party.  Earl  of  Stamford  v. 
Dunbar,  151 

TITHE  COMPOSITION. 

In  1711,  W.  P.,  lord  of  the  manor 
and  patron  of  the  church  of  Aston-le- 
Walls,  being  seised  in  fee  of  certain 
lands  lying  dispersed  in  the  com- 
mon fields  of  Aston,  and  J.  W.,  being 
rector  of  the  said  church,  and  in 
right  thereof  seised  of  other  par- 
cels of  lands,  also  lying  dispersed  in 
the  said  common  fields,  (being  the 
glebe  lands  belonging  to  the  rec- 
tory), and  also  of  the  tithes  as  well 
of  the  said  common  fields  as  of  the 
demesne  lands  of  the  said  W.  P.»  and 
agreement  was  made,  on  the  1st  of 
March,  1711,  under  the  hands  and 
seals  of  the  said  W.  P.  and  the  said 
J  .W.,  by  which  it  was  agreed,  that 
the  said  W.  P.  should  convey  to  the 
said  J.  W.»  and  his  successors,  for  ever, 
certain  lands  therein  specified,  to  be 
enjoyed  as  the  glebe  lands  held  by 
the  church,  and  the  rectors  thereof, 
for  ever ;  and  also,  that  the  said  W.  P. 
should  grant  to  the  said  J.  W.,  and 
his  successors,  for  ever,  an  annuity  of 
£40,  to  be  charged  on  his  manors 
and  lands.  And  the  said  J.  W.  did 
thereby,  for  himself,  and,  as  far  as  in 
ooo2 
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him  lay,  for  his  snccessors,  covenant 
and  agree  with  W.  P.,  and  his  heirs 
and  assigns,  that  all  those  pieces  of 
land  reputed  as  glehe  lands  should 
thenceforth  be  possessed  and  enjoyed 
by  W.  P.,  and  his  heirs,  for  ever ;  and 
also,  that  all  the  lands  of  which  the 
said  W.  P.  was  the  owner  in  Aston 
(including  the  lands  the  tithes  of 
which  were  in  question)  should  be 
freed  and  discharged  from  the  payment 
of  all  manner  of  tithes,  &c.  After- 
wards, on  a  petition  to  the  brdinary, 
a  commission  was  issued,  under  which 
it  was  certified  to  the  ordinary  that 
the  exchange  would  not  be  prejudicial 
to  the  rector,  and  he  granted  his  li- 
cense for  carrying  it  into  effect.  A 
bill  in  Chancery  was  afterwards  filed 
by  W.  P.  against  J.  W.,  the  rector, 
and  the  bishop,  the  ordinary,  in  which 
suit  a  decree  was  made,  in  Trinity 
Term,  1715,  that  the  agreement 
should  be  performed  and  the  exchange 
confirmed .  In  pursuance  of  this  agree- 
ment, J.  W.  took  possession  of  the 
lands  and  enjoyed  the  same,  and  he 
and  his  successors  received,  as  it  be- 
came due,  the  annuity  of  £40  so 
given  in  exchange  for  the  glebe  lands 
and  as  a  composition  for  the  said 
tithes,  until  June,  1831,  when  the 
plaintiff  became  rector;  and  the  plain- 
tiff himself  received  it  until  Michael- 
mas, 1832,  but  not  since.  No  tithes 
had  been  taken  from  the  lands  of 
the  said  W.  P.  so  exempted  from 
tithes  by  the  agreement  from  the 
making  thereof,  and  that  agreement, 
at  the  time  of  the  passing  of  the  2  Sc 
3  Will.  4,  c.  100,  had  not  from  the 
making  thereof  been  set  aside,  aban- 
doned, or  departed  from.  The  manor 
and  all  the  said  lands  of  the  said  W. 
P.  descended  to  one  E.  P.  before  and 
on  the  10th  of  July,  1833,  and  so 
continued  till  his  death,  in  1 838,  when 
they  descended  to  one  W.  H.  F.  P., 
the  defendant.  On  the  7th  of  June, 
1833,  a  notice  was  served  on  certain 


occupiers,  as  well  as  E.  P.,  the  owner 
of  the  lands  in  question,  requiring  the 
tithes  to  be  set  out  and  paid  in  kind 
to  the  plaintiff;  and,  on  the  10th  of 
July,  1833,  a  bill  was  filed  in  the  Ex- 
chequer in  equity  against  the  occu- 
piers, praying  for  an  account  of  the 
single  value  of  the  tithes ;  but  no  bill 
was  then  filed  against  E.  P.,  the  owner 
of  the  lands ;  but,  by  an  order  of  the 
15th  of  JanuaiT»  1835,  the  bill  was 
amended,  and  E.  P.  was  made  a  party 
defendant  thereto.  The  cause  having 
been  heard,  the  bill  was  dismissed 
against  £•  P.,  but  the  Court  directed 
that  the  occupiers  should  account  for 
the  tithes.  Against  that  decree,  the 
defendduits,  including  E.  P.,  appealed 
to  the  House  of  Lords,  and  on  the  6th 
of  February,  1840,  the  decree  was  re- 
versed. Pending  the  appeal  to  the 
House  of  Lords,  actions  of  debt  were 
brought  by  the  plaintiff  against  the 
same  occupiers,  under  2  &  3  Edw.  6, 
to  recover  the  treble  value  of  the 
tithes  of  the  same  lands  which  accru- 
ed subsequently  to  those  sought  to  be 
recovered  by  Uie  bill  in  equity,  and 
in  such  action  the  plaintiff  was  held 
entitled  to  recover,  and  the  treble 
value  of  the  tithes  was  paid  pursuant 
thereto. 

A  feigned  issue  having  been  brought 
under  the  46th  section  of  6  &  7  Will.  4, 
c.  7li  to  try  the  validity  of  the  de- 
cision of  the  Assistant  Tithe  Com- 
missioner as  to  whether  the  above 
lands  were  free  from  tithes,  and  a 
special  case  having  been  brought  for 
the  opinion  of  this  Court,  stating  the 
above  facts, — Heldy  first,  that  the 
above  agreement  of  1711  was  a  valid 
composition  for  tithes,  within  the 
meaning  of  the  2nd  section  of  2  &  3 
Will.  4,  c  100. 

Secondly,  that  the  proceedings  and 
suits  which  took  place  in  18^  and 
subsequently,  were  not  sufficient  to 
take  the  case  out  of  the  statute,  the 
plaintiff  not  having  commenced  any 
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suit  or  action  against  £.  P.  within 
one  year  from  the  passing  of  the  act^ 
within  the  meaning  of  the  3rd  section. 
Thorpe  v.  Plowden,  620 

TRANSFER  OF  DEBTS. 

The  plaintiff,  a  merchant  at  Sun- 
derlandy  having  given  an  order  to  B. 
&  Co.,  at  Dantzic,  for  a  cargo  of 
wheat,  wrote  to  request  that  B.  &  Co. 
would  hold  it  at  the  disposal  of  the  de- 
fendants, merchants  of  Liverpool,  who 
would  lodge  the  necessary  credits  for 
the  remaining  balance,  and  communi- 
cated this  to  the  defendants.  A  few 
days  afterwards,  and  before  the  wheat 
was  shipped  from  Dantzic,  the  plain- 
tiff wrote  to  the  defendants  as  fol- 
lows : — "  We  request  you  will  account 
to  Mr.  J.  S.,  of  Newcastle,  for  the 
proceeds  of  the  wheat  we  have  con- 
signed to  you,  lying  at  Dantzic,  in 
Messrs.  B.'s  possession,  which  we 
wrote  about  to  you  a  few  days  ago." 
The  defendants  assented  to  this  order, 
and  informed  S.  (who  was  largelv  in- 
debted to  them)  that  they  held  the 
wheat  to  his  account ;  and  on  its  ar- 
rival, they  rendered  accounts  of  the 
sale  of  it  to  S.,  and  placed  the  balance 
of  the  proceeds  to  the  credit  of  his 
account  with  them: — Held^  that  the 
plaintiff's  order  to  account  to  S.  was 
an  order  transferring  the  proceeds  to 
him,  and  not  a  mere  order  to  pay  to 
him,  and  was  not  revocable  aftef  the 
defendants  had  acted  upon  it.  Dick- 
inson V.  Marrow^  718 

TRESPASS. 
See  Bankrupt. 

TRIAL. 

(1).  Motion/or  New  Trial 

A  cause  was  tried  on  the  18th  of 
April,  in  Easter  Term,  which  com- 
menced on  the  1 5th;  the  distringas 


was  returnable  on  the  28rd,  and  a 
motion  in  arrest  of  judgment  was 
made  on  the  26th : — Held,  that  the 
motion  was  too  late  within  R.  G.  H. 
T.,  2  Will.  4,  8.  65,  it  not  having 
been  made  wiUiin  four  days  from  the 
day  of  trial.     JIfoon  v.  Robinson^  427 

(2).   Withdrawal  of  Juror. 

Where,  upon  the  trial  of  a  cause,  a 
juror  is  vrithdrawn  by  consent  of  coun- 
sel, if  the  plaintiff  afterwards  bring 
another  action  for  the  same  cause, 
the  Court  will  stay  the  proceedings. 
Gihhe  v.  Ralph,  804 

TRUST  DEED. 

Construction  o/—**Ultimate  Surplus.** 

D.  was  appointed  by  deed,  by  the 
plaintiff,  the  mortgagor  of  an  estate, 
and  P.,  the  mortgagee,  to  receive  the 
rents  of  the  estate ;  and,  by  the  terms 
of  the  deed,  he  was,  after  allowing 
for  taxes  and  repairs,  to  hold  all  the 
remaining  rents  in  trust  for  the  pur- 
poses therein  specified,  viz.  first,  to 
pay  taxes ;  secondly,  the  costs  of  col- 
lection; thirdly,  a  commission;  fourth- 
ly, premiums  on  a  policy  of  insurance; 
and,  lastly,  to  apply  the  surplus  in  oi 
towards  satisfaction,  on  the  6th  of 
January  and  6th  of  July  in  each  year, 
of  the  accruing  interest  on  the  princi- 
pal money  secured,  and  to  pay  the 
ultimate  eurplusy  if  any,  to  the  plain- 
tiff; vnth  a  proviso,  that,  if,  on  the 
6th  of  January  or  6th  of  July,  he 
should  have  rents  and  profits  in  hand, 
it  should  be  lawiiil  for  him  to  retiun 
the  whole  or  part  for  the  purpose  of 
paying  the  premiums  in  that  year  on 
the  policy  of  insurance.  D.  did  not 
execute  the  deed: — Held,  that  D.  was. 
not  bound  by  the  terms  of  this  deed 
to  pay  the  surplus  existing  on  each 
6th  of  January  and  6th  of  July  to  the 
plaintiff,  and,  therefore,  that,  although 


926 


WHARFINGER. 


WATERCOURSE. 


he  had  a  balance  in  his  hands  on 
either  of  those  days,  after  payment  of 
the  half-yearly  interest,  he  was  not 
liable  (the  trust  still  continuing)  to 
be  sued  by  the  plaintiff  for  money  had 
and  received.     Bartlett  v.  IHmondj 

49 
VENUE. 

Since  the  rule  of  H.  T.,  4  Will.  4, 
c.  8,  a  declaration  for  a  penalty  g^ven 
by  statute,  which  makes  the  action 
local,  need  not  aver  that  the  penal 
act  was  done  in  the  particular  county, 
if  that  county  be  the  venue  in  the 
margin  of  the  declaration,  Cook  v. 
Swifty  235 

WAGER. 

Illegal  on  a  Foot-race. 

A  wager  of  less  than  £10  on  a 
foot-race,  to  be  run  for  a  sum  under 
£10,  before  the  stat.  8  &  9  Vict,  c 
108,  s.  18,  was  legal  and  valid,  and 
neither  of  the  betters  could  recover 
back  his  stake  from  the  stake*holder 
before  the  determination  of  the  event. 
Emery  v.  Richardi,  7^8 

WARRANT  OF  ATTORNEY. 

A  warrant  of  attorney,  which  is 
not  filed  within  the  period  prescribed 
by  the  3  Geo.  4,  c.  39,  is  void  against 
the  assignees  in  bankruptcy  of  the 
debtor,  although  judgment  be  signed 
and  execution  issued  on  it  before  the 
commission  of  the  act  of  bankruptcy. 

In  such  a  case,  the  assignees  may 
maintain  money  had  and  received 
against  the  execution  creditor,  to 
whom  the  goods  were  assigned  by 
the  sheriff  in  specie,  at  an  appraised 
value.    BiUie^iom  v.  Cooper,       399 

WHARFINGER. 
Liability  of. 

Goods  were  forwarded  in  bales  by 
ship  to  London,  deliverable  to  B.  and 


Co.,  or  their  assigns,  who  were  factors, 
for  sale,  and  were  landed  at  the  de- 
fendants' wharf.  B.  &  Co.  gave  the 
defendants  orders  to  '*  weigh  and  de- 
liver "  the  goods  to  M.,  who  had  con- 
tracted with  B.  &  Co.  for  the  purchase 
of  them.  They  were  accordingly 
weighed,  and  an  account  of  the 
weights  sent  to  B.  &  Co.,  who  made 
out  invoices  to  M.  accordingly.  M. 
re-soid  several  bales  of  the  goods, 
which  were  delivered  by  the  defend- 
ants, upon  his  order,  to  his  vendees : 
the  rest  remained  on  the  defendants' 
wharf  until  they  were  stopped  by  B. 
&  Co.  as  unpaid  vendors.  They  were 
never  transferred  in  the  defendants' 
books  from  the  names  of  B.  &  Co.  to 
that  of  M.,  nor  was  any  warehouse 
rent  paid  by  him: — Held^  upon  these 
facts,  the  defendants  never  stood  in 
the  relation  of  wharfingers  to  M.,  so 
as  to  be  liable  to  an  action  on  the  ease 
by  him  for  the  non-delivery  of  the 
goods  to  his  order.  Tanwer  v.  Seo- 
veU,  28 

WASTE. 

Lessee  for  years  cutting  down  m/- 
UnoBj  and  leaving  the  stools  or  butts, 
from  which  they  will  shoot  afresh,  u 
not  waste,  unless  they  are  a  shelter  to 
the  house,  or  a  support  to  the  bank  of 
a  stream  against  the  water.  PkUi^ 
V.  Smith,  589 

WATERCOURSE. 

In  case  for  the  diversion  of  water, 
the  plaintiff  alleged  in  his  declaration 
a  reversionary  interest  in  three  closes 
of  land,  to  wit,  three  ponds  filled  with 
water,  one  pond  being  upon  each  of 
the  said  closes,  and  a  right  to  the  flow 
of  the  water  into  the  said  closes,  for 
supplying  the  said  ponds  in  the  said 
closes  with  water  for  the  watering  of 
cattle.  The  defehdant  traversed  the 
right  to  the  flow  of  the  water  as  al- 
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It  appeared  in  evidence  at  the  trial, 
that  the  plaintiff  had  enjoyed  an  im- 
memorial right  to  the  flow  of  this 
water  into  an  ancient  pond  in  one  of 
his  closes,  but  that,  above  thirty  years 
ago,  be  made  a  new  pond  in  each  of 
the  three  closes,  and  turned  the  water 
so  as  to  supply  them,  and  thenceforth 
disused  the  old  pond,  which  was  gra- 
dually filled  with  rubbish  and  over- 
grown with  grass.  The  plaintiff's 
right  in  respect  of  the  three  ponds 
having  been  defeated  by  proof  of  an 
outstanding  life  estate,  under  2  &  3 
Will.  4,  c  71,  s.  7, —Held,  that  he 
was  entitled,  under  this  declaration, 


to  recover  in  respect  of  his  right  to 
the  flow  of  water  to  the  old  pond. 
Hale  V.  Oldr&yd,  789 

WRIT  OF  TRIAL. 

A  writ  of  trial  cannot  issue  imder 
8  &  4  Will.  4,  c.  42,  s.  17,  where  the 
sum  indorsed  on  the  writ  exceeds 
^620,  although  a  sum  less  than  £20 
is  claimed  by  the  particulars.  And 
the  Court  will  not  amend  the  writ, 
by  reducing  the  sum  indorsed  to  the 
amount  mentioned  in  the  prrticulars, 
but  will  set  aside  the  writ.  Croslin  v. 
Cotterelly  71 
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